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SOME REALISM ABOUT CONSTITUTIONAL REMEDIES 

Thomas P. Schmidt∗ & Gillian E. Metzger∗∗ 

INTRODUCTION 

The Supreme Court has wavered between two approaches to ques-
tions of executive power, which are often labeled institutional formalism 
and realism.  Formalism treats an institution like the presidency as a 
“black box” to which the Constitution assigns certain powers.1  In Trump 
v. Hawaii,2 for example, the Supreme Court upheld President Trump’s 
infamous travel ban3 by focusing not on the “particular President”4 and 
his past call for a “complete shutdown of Muslims entering the United 
States,”5 but rather on “the authority of the Presidency itself.”6  That is 
the language of institutional formalism. 

Realism, on the other hand, peers into the “black box,” taking  
account of how an institution actually works and who actually populates 
it before defining its powers.7  At times, the Roberts Court has shown 
glimmers of a more realist orientation.  In Department of Commerce v. 
New York,8 for instance, the Court discredited the Trump Administra-
tion’s explanation for why it added a citizenship question to the census 
by noting that “we are ‘not required to exhibit a naiveté from which 
ordinary citizens are free.’”9  That is the language of institutional realism. 

One can appreciate the allure of both approaches.10  On the one 
hand, formalism may feel credulous and impotent in the face of 
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presidential misconduct.  On the other hand, the Court must craft rules 
of presidential power that will apply long after the incumbent admin-
istration has departed.  Wherever one stands on this jurisprudential  
debate about presidential power, though, we argue in this Essay that a 
dose of realism is entirely appropriate when it comes to crafting remedies 
for the executive branch.  Remedies, after all, necessarily straddle “the 
ideal and the real.”11  They aim to effectuate constitutional values in the 
world as it is.  To achieve that aim, constitutional remedies should take 
account of the nature and propensities of the administration to which 
they will be addressed. 

The Essay has three Parts.  In the first Part, we explain why it is 
generally important to the rule of law that the executive branch “self-
apply” legal limits without the involvement of the courts.  We then  
canvass the evidence that the current President and his Administration 
lack an ethos of self-application.  Part II explores two remedial questions 
now vexing the federal courts.  First, the Administration has canceled 
grants to a broad array of recipients in plain violation of governing  
statutes and prior obligations of funds.  Second, the Administration has 
purported to remove numerous officials from independent agencies in 
violation of statutory removal protections.  In the ensuing challenges to 
these aggressive actions, the federal courts have faced a choice of  
remedy: whether an injured party may seek an injunction in district 
court to undo or to end the unlawful action, or must instead pursue a 
damages remedy for lost funds or backpay in the Court of Federal 
Claims (CFC).  We argue that injunctive relief or its functional equivalent 
in a district court is available in both contexts under existing statutes 
and precedents. 

Putting the first two Parts together, Part III argues that equitable rem-
edies must be available today to make up for a lack of “self-application” 
by executive officials.  Monetary remedies alone are inadequate to con-
strain an executive branch populated by Holmesian “bad” men — that 
is, people who view the “law” only as a prediction of what a court will 
force them to do and who do not heed “the vaguer sanctions of con-
science.”12  A “bad man” Executive facing only damages could achieve all 
its aims even if the courts ultimately adjudicate its actions to be illegal. 

Enter equity.  Two of the traditional functions of equity are to step 
in when legal remedies are inadequate and to prevent opportunism.13  If    
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an equitable remedy cannot make bad actors good in fact, it can at least 
force them to abide by a better standard.  In practical terms, “generally 
equity will order to be done that which ought to have been done.”14  
That should be the courts’ remedial lodestar when confronted with a 
bad man.  An injunction, of course, does not need to be issued in every 
case, but it should at least be available in accord with traditional  
equitable principles, both as an external check on the Executive and to 
fortify any voices within the Executive calling for restraint. 

In the end, the adequacy of certain judicial remedies to uphold the 
rule of law depends on a culture of legality within the executive 
branch.15  When officials are not committed to that culture, more robust 
equitable remedies are needed to protect the underlying constitutional 
principles at issue.  And courts today should indulge some realism about 
the nature of the current Administration when crafting remedies to keep 
it within legal bounds. 

I.  SELF-APPLICATION AND THE PRESIDENCY 

A healthy legal system relies pervasively on what Professors Henry 
Hart and Albert Sacks call “the technique of . . . self-applying regula-
tion.”16  “Overwhelmingly,” they write, “the greater part of the general 
body of the law is self-applying,”17 in the sense that it “is susceptible of 
correct and dispositive application by a person to whom it is initially 
addressed.”18  While Hart and Sacks focus on private law, the concept 
of the “self-applying regulation” has broader relevance.19  Many legal 
norms — especially constitutional norms — are addressed to govern-
ment officials as such.20  In a legal system that functions well, norms of 
public law guide and constrain the officials to whom they are addressed 
without the constant need for judicial enforcement.21  There is a culture 
of self-application.  The attitude of officials in such a system is often    
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 14 HENRY L. MCCLINTOCK, HANDBOOK OF THE PRINCIPLES OF EQUITY § 24, at 53 (2d 
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called the “internal point of view”: “Laws function in their lives not 
merely as habits or the basis for predicting the decisions of courts or the 
actions of other officials, but as accepted legal standards of behaviour.”22 

In the federal executive branch, self-application is everywhere.  It 
lies behind the phenomena “internal separation of powers”23 and “inter-
nal administrative law.”24  And it is reflected in institutional structure: 
There are thousands of lawyers in the Department of Justice and exec-
utive agencies25 who (ideally) have a culture that facilitates executive 
self-application of law.26  Indeed, even external checks like court judg-
ments are effective not only because the courts can marshal force but 
also because executive branch officials share a strong cultural norm that 
judgments must be respected.27 

Self-application is particularly critical for a President.  The power 
that has accumulated in the modern presidency is staggering.  President 
Trump, in just a little over a year in office, has reshaped the global 
economy through tariff policy, ordered troops to American cities,28  
deported alleged gang members with no process,29 bombed foreign coun-
tries,30 and even incinerated foreign civilians for allegedly trafficking 
drugs.31  Meanwhile, Congress has proven almost totally unwilling or 
impotent to constrain him,32 even as the Court has expanded 
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presidential immunities.33  Because of these immense powers, a Presi-
dent’s failure to self-apply is uniquely corrosive to the rule of law.   
Indeed, the Constitution’s presidential oath and Take Care Clause impose 
particular duties on the President to self-apply.34  Official indifference to 
legal constraints always threatens the rule of law,35 but an attitude of 
indifference is especially damaging in the President, particularly given 
the strong unitary executive theory now regnant in Washington. 

It is troubling, therefore, to consider the evidence of President 
Trump’s indifference — if not hostility — to legal constraints.  Exhibit 
A, of course, is the sheer number of actions that President Trump has 
taken that seem to be in plain conflict with governing law.  Consider, 
for instance, President Trump’s “blatantly unlawful”36 decision not to 
enforce the TikTok ban passed by Congress with bipartisan support and 
unanimously upheld by the Supreme Court,37 his “manifestly unconsti-
tutional” orders targeting law firms,38 or the decision to bomb boats of 
civilians allegedly trafficking drugs in international waters with “no  
conceivable legal authority.”39 

Beyond these overt acts, though, President Trump has made his in-
ner attitude toward the law plain.40  According to a “senior official” from 
Trump’s first term, the President “was constantly enraged that his 
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declarations only through legislation, which is subject to presidential veto, see Josh Chafetz, The 
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 34 See U.S. CONST. art II, § 1, cl. 8 (“I do solemnly swear (or affirm) that I will faithfully execute 
the Office of President of the United States, and will to the best of my Ability, preserve, protect and 
defend the Constitution of the United States.”); id. art II, § 3.  For the argument that the Take Care 
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159, 160–61. 
 36 Jack Goldsmith, Trump’s Continuing Illegal Refusal to Enforce the TikTok Ban, EXEC. 
FUNCTIONS (June 19, 2025), https://executivefunctions.substack.com/p/trumps-continuing-illegal-
refusal [https://perma.cc/R5GN-3EHY]. 
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 38 J. Michael Luttig, The End of Rule of Law in America, THE ATLANTIC (May 15, 2025, at 
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drug-cartels-venezuela [https://perma.cc/539Z-7KT7] (arguing that the Trump Administration has 
not shown “compelling evidence” that the alleged drug smugglers were acting “as instruments of 
the Venezuelan government,” a necessary link to justify the use of force against cartel members). 
 40 Charlie Savage, The Peril of a White House that Flaunts Its Indifference to the Law, N.Y. 
TIMES (Oct. 24, 2025), https://www.nytimes.com/2025/10/24/us/politics/white-house-boats-law.html 
[https://perma.cc/5QRM-D263]. 
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Cabinet wouldn’t break the law for him.”41  That, to put it mildly, is not 
the “self-applying” point of view.  And the legal guardrails that so  
enraged the President during his first term now seem to have lost their 
internal advocates.  Chad Mizelle, the former chief of staff to former  
Attorney General Pam Bondi, said in a recent interview that in President 
Trump’s second term the “handcuffs” are now “off.”42  He added that 
“[w]e actually get to do everything that the President wants us to do.”43 

Other members of the Administration have displayed a startling  
insouciance about legal constraints.  Vice President JD Vance responded 
to a tweet stating that the immolation of civilians without due process 
was a war crime with: “I don’t give a shit what you call it.”44  Before 
the strike, meanwhile, Defense (War?) Secretary Pete Hegseth had fired 
the top military lawyers in the Army, Navy, and Air Force, referring to 
them as “roadblocks to orders that are given by a commander in chief.”45  
These “roadblocks” had been organs of self-application.  The President, 
in Professor Jack Goldsmith’s words, “is breaking law . . . publicly and 
without shame or unease.”46 

When President Trump was asked in an interview, “[D]on’t you need 
to uphold the Constitution of the United States as president?,” he  
responded: “I don’t know.  I have to respond by saying, again, I have 
brilliant lawyers that work for me, and they are going to obviously fol-
low what the Supreme Court said.”47  The juxtaposition in that response 
is revealing.  On the one hand, President Trump’s indifference to the 
law is palpable.  The question — whether the President has a duty to 
“uphold the Constitution” — was, to use a Trumpian metaphor,  
a gimme.48  All Presidents swear an oath promising to do just that im-
mediately before assuming the office.49  He also describes the lawyers in 
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 41 Jonathan Blitzer, Inside the Trump Plan for 2025, NEW YORKER (July 15, 2024), https://www. 
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 42 Ruth Marcus, Pam Bondi’s Power Play, NEW YORKER (Aug. 18, 2025), https://www.newyorker. 
com/magazine/2025/08/25/pam-bondi-profile [https://perma.cc/SC6A-LYH5] (quoting Mizelle). 
 43 Id. (quoting Mizelle). 
 44 JD Vance (@JDVance), X (Sep. 6, 2025, at 10:54 ET), https://x.com/JDVance/status/ 
1964341436096057502 [https://perma.cc/8V7E-ZA6E] (responding to Brian Krassenstein (@krassen-
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q-brown [https://perma.cc/7DZ5-NDGC] (quoting Hegseth). 
 46 Savage, supra note 40 (quoting Goldsmith). 
 47 Read the Full Transcript: President Donald Trump Interviewed by “Meet the Press” Moder-
ator Kristen Welker, NBC NEWS (May 4, 2025, at 12:00 ET) [hereinafter NBC Trump Interview], 
https://www.nbcnews.com/politics/trump-administration/read-full-transcript-president-donald-trump- 
interviewed-meet-press-mod-rcna203514 [https://perma.cc/TE2P-KARN]. 
 48 See Matthew Purdy, “Gimme”: A Word that Explains the President’s Worldview, N.Y. TIMES 

MAG. (May 17, 2025), https://www.nytimes.com/2025/05/17/magazine/donald-trump-language-
gimme-qatar.html [https://perma.cc/BU5A-Y7SM]. 
 49 See U.S. CONST. art. II, § 1, cl. 8. 
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the executive branch as “work[ing] for me”50 or “my lawyers.”51  Contrary 
to the professional ethic that has generally reigned in the executive 
branch, President Trump clearly views “his” lawyers as owing their  
primary loyalty to him, not the law. 

On the other hand, President Trump acknowledges one institution 
he and his lawyers will “follow” — the Supreme Court.52  In legal theory, 
there is a term for such an actor, who will follow the law only when a 
court so requires: the “bad man.”53  The phrase comes from Justice 
Holmes, who described the “bad man” as one who looks at the law not 
as a source of guidance but only as a “prophec[y] of what the courts will 
do in fact.”54  President Trump’s apparent disdain for “the vaguer sanc-
tions of conscience”55 combined with his stated commitment to follow 
the Supreme Court aligns him with the jurisprudential “bad man.” 

To be sure, a President is different from a private bad man in an 
important respect.  The reason bad men follow the law, according to 
Justice Holmes, is that judges have “the command of the public force,” 
and bad men do not want to “com[e] against what is so much stronger 
than themselves.”56  A President, of course, commands the public force 
too, and it is far from clear that the judiciary would win in a showdown 
with the President.57  Why, then, would a bad man President follow the 
courts at all? 

The answer to that question is not entirely clear: Perhaps the politi-
cal costs of defying a court judgment are too great; perhaps the threat 
of sanctions against lower officials in the executive branch is sufficient 
to make judgments effective.  Whatever the reason, no President has 
ever publicly defied a judgment of the Supreme Court.58 President 
Trump himself has affirmed that he will follow the Supreme Court, and 
his Solicitor General represented to the Court explicitly that the Admin-
istration “will respect both the judgments and the opinions of this 
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 50 NBC Trump Interview, supra note 47. 
 51 FULL TRANSCRIPT: Trump’s Exclusive 100 Days Broadcast Interview with ABC News, ABC 

NEWS (Apr. 29, 2025, at 21:00 ET), https://abcnews.go.com/US/full-transcript-trumps-exclusive-
100-days-broadcast-interview/story?id=121291672 [https://perma.cc/P553-JT86]. 
 52 NBC Trump Interview, supra note 47. 
 53 We are not the first to analogize President Trump to a Holmesian bad man.  See, e.g., Richard 
Primus, Trump’s Third-Term Ambitions Are Very Revealing, THE ATLANTIC (May 14, 2025), 
https://www.theatlantic.com/ideas/archive/2025/05/trump-third-term-legal-case/682794 [https://perma. 
cc/LGQ4-TNHL]; Daniel T. Deacon & Leah M. Litman, Legalistic Noncompliance, 75 DUKE L.J. 
(forthcoming 2026) (manuscript at 71), https://ssrn.com/abstract=5241936 [https://perma.cc/33YP-
UBPM] (describing the executive branch generally). 
 54 Holmes, supra note 12, at 461; see id. at 459–61. 
 55 Id. at 459. 
 56 Id. at 457. 
 57 See Schmidt, supra note 33, at 147–48; Parrillo, supra note 15, at 693–94 (arguing that breaking 
the “norm unbroken since the 1800s that Presidents do not defy federal court orders . . . would 
trigger a constitutional crisis of high risk to all sides,” id. at 694). 
 58 See Schmidt, supra note 33, at 148 & n.557. 
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Court.”59  We therefore assume, for purposes of this Essay, that a bad 
man President will abide by the Supreme Court’s judgments.  Open 
defiance of an order of the Supreme Court would put us undeniably in 
a constitutional crisis, where more technical questions of remedial power 
(the subject of this Essay) would cede to extraordinary forms of political 
struggle.60 

II.  INJUNCTIONS FOR UNLAWFUL GRANT  
TERMINATIONS AND FIRINGS 

We turn now to two specific remedial questions presently facing the 
federal courts: how to remediate illegal grant terminations and how to 
remediate the illegal firing of tenure-protected officials.  In this Part, we 
explain why injunctive remedies are appropriate under existing laws 
and precedents.  In the next Part, we argue that injunctive remedies are 
necessary to make up for the current absence of “self-application” in the 
executive branch. 

A.  Grant Termination Suits and the Tucker Act 

The second Trump Administration has asserted broad control over 
federal funds.  On his first day in office, President Trump signed executive 
orders freezing U.S. foreign aid61 and barring federal money from being 
spent on a variety of subjects the Administration disfavors.62  One week 
later, the Administration went even bigger, with the Acting Director of 
the Office of Management and Budget (OMB) issuing a memo that froze 
most federal financial assistance in order “to align Federal spending and 
action with the will of the American people as expressed through Presi-
dential priorities.”63  Although the OMB freeze was ostensibly rescinded 
two days later,64 the Administration has continued to withhold funds 
pursuant to President Trump’s executive orders and policies, leading to 
grant terminations and nondisbursement of billions of dollars in funding 
across a broad range of agencies.65 

This broad refusal to spend appropriated funds is unprecedented.  
As Professor Zachary Price argues, a strong norm of adherence to  
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 59 Trump v. CASA, Inc., 145 S. Ct. 2540, 2562 n.18 (2025). 
 60 See Sanford Levinson & Jack M. Balkin, Constitutional Crises, 157 U. PA. L. REV. 707, 739 
(2009). 
 61 Exec. Order No. 14,169, 90 Fed. Reg. 8619, 8619 (Jan. 30, 2025). 
 62 E.g., Exec. Order No. 14,154, 90 Fed. Reg. 8353, 8355, 8357 (Jan. 29, 2025). 
 63 Memorandum from Matthew J. Vaeth, Acting Dir., OMB, to Heads of Exec. Dep’ts & Agen-
cies (Jan. 27, 2025), https://www.whitehouse.gov/wp-content/uploads/2025/03/M-25-13-Temporary-
Pause-to-Review-Agency-Grant-Loan-and-Other-Financial-Assistance-Programs.pdf [https://perma.cc/ 
R7UZ-GD7L]. 
 64 Memorandum from Matthew J. Vaeth, Acting Dir., OMB, to Heads of Exec. Dep’ts & Agen-
cies (Jan. 29, 2025), https://www.whitehouse.gov/wp-content/uploads/2025/03/M-25-14-Rescission-of- 
M-25-13.pdf [https://perma.cc/N8X3-KJ5L]. 
 65 See Matthew B. Lawrence et al., Appropriations Presidentialism, 114 GEO. L.J. ONLINE 1, 
4–5, 12–13 (2025). 
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appropriations statutes — that is, a norm of self-application — has 
dominated from the middle of the twentieth century.66  President Richard 
Nixon famously asserted a presidential impoundment power in the early 
1970s,67 and, in recent years, Presidents have made some bold assertions 
of spending authority.68  But President Trump’s impoundments dwarf 
these prior actions.69 

Many of these actions are also unlawful.  That conclusion is clearest 
when an appropriation statute requires that a set amount be spent on 
specified functions or recipients.70  But, even under more discretionary 
appropriation statutes, the President lacks authority to refuse to spend 
appropriated funds because the President disagrees with Congress’s  
policy choices, unless authorized by Congress to do so.71  Not only does 
the Constitution give the power of the purse to Congress, but such policy 
refusals would also violate the Impoundment Control Act of 1974.72  
Moreover, refusals to spend can also violate governing substantive stat-
utes and regulations when they prevent an agency from undertaking 
statutorily mandated programs or actions.  And wholesale grant termi-
nations that lack explanation or consideration of reliance may also  
violate the Administrative Procedure Act’s73 (APA) prohibition on arbi-
trary and capricious agency action.74 

Whether these illegalities can be asserted in federal court, however, 
is another question.  Unsurprisingly, the Trump Administration’s im-
poundments and grant terminations have triggered an avalanche of lit-
igation seeking urgent injunctive relief.75  The Administration’s chief 
line of defense has been to throw up a number of jurisdictional obstacles.  
One central argument is that challenges to grant terminations cannot 
proceed in district court but must instead be brought in the CFC under 
the Tucker Act.76  The Tucker Act grants the CFC jurisdiction and 
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 66 Zachary S. Price, Effectuating Congress’s Power of the Purse, 78 FLA. L. REV. (forthcoming 
2027) (manucript at 4), https://papers.ssrn.com/abstract=6194119 [https://perma.cc/84X5-JBS4].  
 67 Id. (manuscript at 65).  
 68 Id. (manuscript at 13–15); Gillian E. Metzger, Taking Appropriations Seriously, 121 COLUM. 
L. REV. 1075, 1096–100 (2021). 
 69 See Lawrence et al., supra note 65, at 3–5. 
 70 See, e.g., National Endowment for Democracy Act, 22 U.S.C. § 4412(a), (d); Department of 
State, Foreign Operations, and Related Programs Appropriations Act, 2024, Pub. L. No. 118-47, 
138 Stat. 729, 737. 
 71 In re Aiken County, 725 F.3d 255, 259 (D.C. Cir. 2013); Lawrence et al., supra note 65, at 13. 
 72 2 U.S.C. §§ 682(3), 683(b), 688; see Tony Romm, Trump Administration Illegally Withheld 
N.I.H. Funding, Watchdog Finds, N.Y. TIMES (Aug. 5, 2025), https://www.nytimes.com/2025/08/ 
05/us/politics/trump-gao-nih-funding.html [https://perma.cc/2FMF-62R6] (listing numerous Gov-
ernment Accountability Office findings of impoundments under the second Trump Administration). 
 73 5 U.S.C. §§ 551–559, 701–706. 
 74 Id. § 706(2)(A); Am. Pub. Health Ass’n v. Nat’l Insts. of Health, 145 F.4th 39, 43, 53 (1st Cir. 2025). 
 75 Emily Badger & Alicia Parlapiano, Trump Keeps Finding New Ways to Withhold Money Even 
After 198 Lawsuits, N.Y. TIMES: THE UPSHOT (Mar. 3, 2026), https://www.nytimes.com/interactive/ 
2026/03/03/upshot/trump-funding-lawsuits.html [https://perma.cc/2Y3Z-7CHR].  
 76 28 U.S.C. § 1491. 
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waives sovereign immunity over “any claim against the United States 
founded . . . upon any express or implied contract with the United 
States” or for “damages in cases not sounding in tort.”77  Courts have 
read this language as implicitly providing the CFC with exclusive juris-
diction over breach of contract actions against the United States that 
seek more than $10,000 in damages.78  On the other hand, the APA  
provides for judicial review in federal district court of “final agency  
action for which there is no other adequate remedy in a court”79 and 
waives sovereign immunity over suits “seeking relief other than money 
damages,” provided no “other statute that grants consent to suit  
expressly or impliedly forbids the relief which is sought.”80 

Arguing that plaintiffs challenging grant terminations are seeking 
enforcement of a contractual obligation to pay money, the government 
has insisted that such challenges fall outside of the APA’s sovereign  
immunity waiver and must be brought in the CFC.81  District courts 
have largely rejected this argument, but the Supreme Court has proved 
much more sympathetic in cases arising on its emergency docket.  In 
Department of Education v. California,82 a 5–4 Court stayed a district 
court order enjoining the Trump Administration from terminating  
education-related grants in a suit brought by eight states, on the ground 
that jurisdiction likely lay in the CFC.83  According to the per curiam 
majority, the order amounted to “enforce[ment of] a contractual obliga-
tion to pay money,” and fell outside of the APA’s waiver of sovereign 
immunity.84  Although a splintered Court subsequently allowed chal-
lenges to grant termination policies to proceed in district court in  
National Institutes of Health v. American Public Health Ass’n85 
(APHA), a majority of Justices reiterated that district courts lacked  
jurisdiction to order payments by reinstating grants, even if the grants 
at issue had been terminated under policies the district court found to 
be unlawful.86  Moreover, at least two Justices were of the view that even 
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 77 Id. § 1491(a). 
 78 See, e.g., Crowley Gov’t Servs., Inc. v. Gen. Servs. Admin., 38 F.4th 1099, 1106 (D.C. Cir. 
2022) (quoting Hammer v. United States, 989 F.3d 1, 2 (D.C. Cir. 2021)). 
 79 5 U.S.C. § 704. 
 80 Id. § 702. 
 81 See, e.g., Defendants’ Opposition to Plaintiffs’ Motion for a Preliminary Injunction at 11–12, 
Harris County v. Kennedy, 786 F. Supp. 3d 194 (D.D.C. 2025) (No. 25-cv-01275). 
 82 145 S. Ct. 966 (2025) (per curiam). 
 83 Id. at 968–69.  A 5–4 Court had previously denied a stay in a suit challenging termination of 
foreign assistance funds, over a dissent by Justice Alito arguing that jurisdiction lay only in the 
CFC.  Dep’t of State v. AIDS Vaccine Advoc. Coal., 145 S. Ct. 753, 753 (2025); id. at 755–56 (Alito, 
J., dissenting from the denial of the application to vacate order). 
 84 Dep’t of Educ. v. California, 145 S. Ct. at 968 (quoting Great-W. Life & Annuity Ins. Co. v. 
Knudson, 534 U.S. 204, 212 (2002)). 
 85 145 S. Ct. 2658, 2660 (2025); see also id. at 2661 (Barrett, J., concurring in the partial grant of 
the application for stay) (“[T]he Government is not entitled to a stay of the judgments insofar as 
they vacate the guidance documents.”). 
 86 Id. at 2660 (majority opinion) (quoting Dep’t of Educ. v. California, 145 S. Ct. at 968). 
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policy challenges must proceed in the CFC whenever the underlying 
dispute or injury involves a grant termination.87 

These decisions leave much to be desired.  To begin with, they are 
difficult to square with the Court’s leading precedent on point, Bowen 
v. Massachusetts,88 which upheld a district court’s authority under the 
APA to reverse certain Medicaid payment disallowance decisions by the 
Secretary of Health and Human Services.89  Although Medicaid is a 
grant program in which federal payments are made pursuant to a grant 
agreement (each state’s Medicaid plan) between state and federal gov-
ernments,90 Bowen did not consider these features relevant to mention.  
Perhaps that was because the claims at issue focused on the underlying 
statute,91 but that was also true in Department of Education v. California 
and APHA,92 and yet the Supreme Court nonetheless held jurisdiction 
lay only in the CFC because grant agreements were also involved.93 

Most notably, Bowen held expressly that the fact that a lawsuit might 
result in a payment of money was not enough to take it outside of the 
APA and district court jurisdiction.  Emphasizing that Massachusetts 
sought only declaratory and injunctive relief, the Court insisted that any 
payment would be “a mere by-product of that court’s primary function 
of reviewing the Secretary’s interpretation of federal law.”94  And, “even 
if the District Court’s orders [we]re construed in part as orders for the 
payment of money[,] . . . they [we]re within the District Court’s jurisdic-
tion under [the APA] . . . to award complete relief.”95  Indeed, the Bowen 
Court appears to have specifically rejected the approach adopted by the 
Court in APHA, under which plaintiffs can invalidate policies in district 
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 87 Id. at 2665 n.2 (Gorsuch, J., concurring in part and dissenting in part); id. at 2665–66 (Kavanaugh, 
J., concurring in part and dissenting in part).  Justices Thomas and Alito also voted to stay the 
district court’s order on both the grant terminations and the policy challenges, id. at 2659 (majority 
opinion), but did not write separately to explain their views. 
 88 487 U.S. 879 (1988). 
 89 Id. at 882–83. 
 90 Bridget A. Fahey, Federalism by Contract, 129 YALE L.J. 2326, 2329, 2336 (2020). 
 91 See id. at 2340–41; Bowen, 487 U.S. at 890, 900; JOSEPH V. JAROSCAK, CONG. RSCH. SERV., 
R40486, BLOCK GRANTS: PERSPECTIVES AND CONTROVERSIES 1–2 (2022) (describing Medi-
caid as “an open-end reimbursement categorical grant,” id. at 2); State Plan, MEDICAID & CHIP 

PAYMENT & ACCESS COMM’N (Aug. 14, 2019), https://www.macpac.gov/subtopic/state-plan 
[https://perma.cc/4732-R57M]. 
 92 See APHA v. Nat’l Insts. of Health, 145 F.4th 39, 44, 51–52 (1st Cir. 2025) (following district 
court in emphasizing statutory and constitutional basis of claims in denying stay); California v. 
Dep’t of Educ., 769 F. Supp. 3d 72, 76, 78 & n.3 (D. Mass. 2025) (stating grant terminations violated 
statutes and regulations, including the APA’s prohibition on arbitrary and capricious action). 
 93 Dep’t of Educ. v. California, 145 S. Ct. 966, 968 (2025) (per curiam); Nat’l Insts. of Health v. 
APHA, 145 S. Ct. 2658, 2660 (2025). 
 94 Bowen, 487 U.S. at 910; see id. at 909–10. 
 95 Id. at 910.  Some scholars and judges have criticized Bowen for failing to apply the Tucker 
Act properly.  See, e.g., Gregory C. Sisk, The Jurisdiction of the Court of Federal Claims and Forum 
Shopping in Money Claims Against the Federal Government, 88 IND. L.J. 83, 93 (2013); Suburban 
Mortg. Assocs., Inc. v. U.S. Dep’t of Hous. & Urb. Dev., 480 F.3d 1116, 1122 (Fed. Cir. 2007). 
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court but must go to the CFC to obtain payment for unlawfully termi-
nated grants.96 

The Court barely acknowledged Bowen in its recent decisions, let 
alone explained how to square these inconsistencies.97  Indeed, the deci-
sions offered little explanation at all — although that did not stop  
Justices Gorsuch and Kavanaugh from castigating district courts for 
“defy[ing]” the Supreme Court’s instructions by continuing to assert  
jurisdiction in grant termination challenges.98  Moreover, the Court’s 
current approach in APHA — which only found favor with a single  
Justice99 — forces plaintiffs into a “labyrinth”100 of duplicative litigation 
that may significantly delay remediation of their harms, given that the 
CFC is statutorily barred from hearing claims that are pending in other 
courts when those claims arise from “substantially the same operative 
facts.”101 

More broadly, the Court’s recent decisions fail to engage fully with 
the APA.  In other contexts, the Court has emphasized that the APA 
embodies a strong presumption of judicial review.102  To be sure, the 
APA’s stated concern with ensuring an “adequate remedy in a court”103 
will not prevent preclusion if Congress expressly so provides, but this 
concern is surely relevant in determining how broadly to construe an 
implied preclusion such as that provided in the Tucker Act. 

And there are many reasons to question the adequacy of the CFC in 
these grant termination cases.  Perhaps most importantly, the CFC 
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 96 Bowen, 487 U.S. at 890, 909–12 (rejecting lower court’s bifurcated approach, under which the 
Secretary’s statutory interpretation could be declared invalid in district court but that court must 
remand for the agency to determine if payment was proper, with subsequent challenge in the CFC). 
 97 After noting that under Bowen the possibility an order may result in payment does not bar 
jurisdiction, the majority in Department of Education v. California simply invoked a non-APA case 
for the proposition that “the APA’s limited waiver of immunity does not extend to orders ‘to enforce 
a contractual obligation to pay money’ along the lines of what the District Court ordered here.”  145 
S. Ct. at 968 (per curiam) (quoting Great-W. Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 212 
(2002)); id. at 969 (Kagan, J., dissenting) (emphasizing that Great-West was not an APA case); see 
also APHA, 145 S. Ct. at 2660 (simply quoting Department of Education v. California). 
 98 APHA, 145 S. Ct. at 2663 (Gorsuch, J., concurring in part and dissenting in part).  As an 
example, the Court simply assumed that grant agreements are contracts for purposes of the Tucker 
Act even when the government does not receive a direct benefit.  See Dep’t of Educ. v. California, 
145 S. Ct. at 968.  Lower courts are split on this question.  See Cal. High-Speed Rail Auth. v. U.S. 
Dep’t of Transp., No. 2:25-cv-02004, 2025 WL 3535037, at *3 n.1 (E.D. Cal. Dec. 10, 2025). 
 99 See APHA, 145 S. Ct. at 2660–61 (Barrett, J., concurring in the partial grant of the application 
for stay). 
 100 Id. at 2674 n.4 (Jackson, J., concurring in part and dissenting in part). 
 101 United States v. Tohono O’odham Nation, 563 U.S. 307, 315 (2011) (discussing 28 U.S.C. 
§ 1500). 
 102 Bowen v. Massachusetts, 487 U.S. 879, 903–04 (1988); Axon Enter., Inc. v. FTC, 143 S. Ct. 
890, 900–01 (2023) (listing factors for determining whether district court review is precluded);  
Abbott Lab’ys v. Gardner, 387 U.S. 136, 144 (1967) (identifying the APA’s presumption of review). 
 103 5 U.S.C. § 704. 
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generally cannot order injunctive relief.104  As discussed below, the lack 
of injunctive relief makes the CFC inadequate from a systemic perspec-
tive.105  Yet it also means that the CFC is often inadequate from the 
perspective of individual grantees.  Monetary relief, even with the avail-
ability of the Judgment Fund to pay awards,106 is uncertain and often 
delayed.107  Many grantees are nonprofits and dependent on government 
funding;108 unless their grants are quickly reinstated, they may have to 
close their doors or dramatically curtail operations.109  They may also 
face obstacles proving damages: Their injuries are often the inability to 
continue to provide services, undertake research, and the like, not lost 
profits or opportunities.110  And the CFC has no jurisdiction to hear 
constitutional and statutory claims that are not money-mandating, in-
cluding separation of powers and First Amendment claims,111 nor can 
it hear suits by those injured by the Administration’s grant terminations 
who lack a contract directly with the government.112 
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 104 Bowen, 487 U.S. at 905.  The CFC has authority to “remand appropriate matters to any 
administrative or executive body or official with such direction as it may deem proper and just,” 28 
U.S.C. § 1491(a)(2), but this provision is rarely used and its meaning is unclear, see GOVERNING 

FOR IMPACT, SEEKING RECOVERY FOR UNLAWFUL GRANT TERMINATIONS IN THE COURT 

OF FEDERAL CLAIMS 13–15 (2025), https://governingforimpact.org/wp-content/uploads/2025/10/ 
CFC-Issue-Brief.pdf [http://perma.cc/8EP6-78KQ]. 
 105 See infra Part III, pp. 1852–56. 
 106 See 31 U.S.C. § 1304. 
 107 See Matthew B. Lawrence, Disappropriation, 120 COLUM. L. REV. 1, 74 (2020). 
 108 LAURA TOMASKO ET AL., URB. INST., HOW GOVERNMENT FUNDING DISRUPTIONS 

AFFECTED NONPROFITS IN EARLY 2025, at 2 (2025), https://www.urban.org/sites/default/files/2025-
10/How_Government_Funding_Disruptions_Affected_Nonprofits_in_Early_2025.pdf [https://perma. 
cc/9NGL-EHDY]. 
 109 See AIDS Vaccine Advoc. Coal. v. U.S. Dep’t of State, 803 F. Supp. 3d 164, 190 (D.D.C. 2025) 
(noting that plaintiff organizations whose grants were terminated were “on the brink of existential 
financial threat”), stay granted, 146 S. Ct. 19 (2025); TOMASKO ET AL., supra note 108, at v (noting 
that a variety of nonprofits “were forced to suspend programs and lay off staff” in response to 
federal funds terminations and freezes). 
 110 See GOVERNING FOR IMPACT, supra note 104, at 5–11 (detailing obstacles to damages rem-
edies for grantees and possible solutions); see also Me. Cmty. Health Options v. United States, 140 
S. Ct. 1308, 1330–31 (2020) (explaining that the CFC can award specific, past-due sums “designed 
to compensate for completed labors,” id. at 1331, but is not suited for managing ongoing relations).  
To be sure, in some instances grantees suing in the CFC may be able to demonstrate damages and 
recover large amounts, as well as benefit from statutory rights to prejudgment interest.  For one 
potential such case, see Complaint ¶¶ 3–9, Md. Clean Energy Ctr. v. United States, Civ. No. 25-
1738 C (Fed. Cl. Oct. 15, 2025) (seeking damages for EPA’s cancellation of $7 billion Solar for All 
contracts, where the funds had been deposited in grantee accounts and were clawed back). 
 111 President & Fellows of Harvard Coll. v. U.S. Dep’t of Health & Hum. Servs., 798 F. Supp. 3d 
77, 107–08 (D. Mass. 2025); LeBlanc v. United States, 50 F.3d 1025, 1028 (Fed. Cir. 1995). 
 112 See LeBlanc, 50 F.3d at 1028 (explaining that constitutional claims that do not entail payment 
of money cannot be brought in the CFC); Montano Elec. Contractor v. United States, 114 Fed. Cl. 
675, 680 (2014) (explaining that subcontractors and others affected by breach but not parties to the 
contract with the government cannot sue in the CFC).  Some district courts have underscored these 
limitations in concluding that they have jurisdiction to hear grant termination challenges post–
Department of Education v. California and APHA, but the government is appealing and the 
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B.  Unlawful Firings and Injunctions 

President Trump has fired numerous appointees to independent 
agencies in violation of their statutory tenure protection.113  Many of 
these officials have sued, asking federal courts to protect their tenure in 
office.114  The government, in response, has contested the federal courts’ 
remedial power, and, in Trump v. Slaughter,115 the Supreme Court 
granted certiorari to decide “[w]hether a federal court may prevent a 
person’s removal from public office, either through relief at equity or at 
law.”116  In this section, we explain why the better answer is yes.117 

The government’s remedial argument was tentatively endorsed by 
Justice Gorsuch in a separate opinion in Bessent v. Dellinger.118  Justice 
Gorsuch reasoned in two steps.  First, “a federal court may issue an  
equitable remedy only if, at the time of the Nation’s founding, it was a 
remedy ‘traditionally accorded by courts of equity.’”119  Second, “courts 
of equity at the time of the founding were apparently powerless to  
‘restrain an executive officer from making a . . . removal of a subordinate 
appointee.’”120  This syllogism, however, overlooks much of the relevant 
history: At the Founding, the remedies in question were often adminis-
tered by courts of law rather than equity.121  And they have remained  
in the federal courts’ remedial arsenal after the merger of law  
and equity.122  The fact that these remedies would now be labeled as 
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Supreme Court has not yet ruled on this argument.  See, e.g., Thakur v. Trump, 800 F. Supp. 3d 
1044, 1062 (N.D. Cal. 2025) (holding the Tucker Act not applicable because plaintiffs were not 
contractual parties); President & Fellows of Harvard Coll., 798 F. Supp. 3d at 105–08 (holding that 
district court has jurisdiction over constitutional and statutory claims but not arbitrary and capri-
cious challenge to grant terminations). 
 113 Gabriella Cantor & Hannah Sobran, Tracking Trump’s Unprecedented — Often Illegal — Firings 
of Political Appointees and Watchdogs, CREW (Nov. 26, 2025), https://www.citizensforethics.org/ 
reports-investigations/crew-reports/tracking-trumps-unprecedented-often-illegal-firings-of-political- 
appointees-and-watchdogs [https://perma.cc/25Y5-3AYU]. 
 114 See id. 
 115 146 S. Ct. 18 (2025). 
 116 Id. at 18. 
 117 The Court also granted certiorari to decide whether Humphrey’s Executor v. United States, 295 
U.S. 602 (1935), should be overruled.  Slaughter, 146 S. Ct. at 18.  Even if the Supreme Court does 
overrule that decision this Term, the remedial question will remain relevant, because the Court will 
almost certainly preserve some limits on the President’s removal power.  See Trump v. Wilcox, 145 S. 
Ct. 1415, 1417 (2025) (Federal Reserve); Morrison v. Olson, 487 U.S. 654, 691–93 (1988) (inferior 
officers); Wiener v. United States, 357 U.S. 349, 356 (1958) (adjudicatory bodies). 
 118 145 S. Ct. 515, 516–17 (2025) (Gorsuch, J., dissenting from the order holding the application 
in abeyance).  Judge Rao has embraced a similar position, for reasons that track Justice Gorsuch’s.  
Slaughter v. Trump, No. 25-5261, 2025 WL 2551247, at *9–11 (D.C. Cir. Sep. 2, 2025) (Rao, J., 
dissenting). 
 119 Dellinger, 145 S. Ct. at 517 (quoting Grupo Mexicano de Desarrollo, S.A. v. All. Bond Fund, 
Inc., 527 U.S. 308, 319 (1999)). 
 120 Id. (quoting White v. Berry, 171 U.S. 366, 377 (1898)). 
 121 See infra notes 123–41 and accompanying text. 
 122 See infra notes 148–54 and accompanying text. 
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“injunctive” is no basis to regard them as beyond the proper scope of 
federal judicial power. 

Justice Gorsuch relied on two nineteenth-century cases, In re Saw-
yer123 and White v. Berry,124 to show that courts of equity could not 
restrain the removal of an executive officer.125  Those cases, however, 
were primarily about the power of a court of equity as opposed to a 
court of law in the days of the divided bench, and not about the power 
of a court vis-à-vis the executive branch.  Sawyer called it “well settled 
that a court of equity has no jurisdiction over the appointment and re-
moval of public officers.”126  But it affirmed that “[t]he jurisdiction to 
determine the title to a public office belongs exclusively to the courts of 
law, and is exercised” through various writs, like “mandamus, prohibi-
tion, [or] quo warranto.”127  In White, ten years later, the Court described 
Sawyer as holding “that to sustain a bill in equity to restrain or relieve 
against proceedings for the removal of public officers would invade  
the domain of the courts of common law.”128  These cases, in Professor 
Samuel Bray’s words, are “manifestly incompatible with the idea that a 
wrongfully removed public officer could seek only damages for lost 
wages.”129  Historically, there were several paths to judicial review of 
appointments and removals; they just tended to proceed through the 
courts of law.130  Further, neither Sawyer nor White called into question 
the well-established power of a court of equity to intervene to protect 
an incumbent officer while legal proceedings were pending131 — the 
posture of Slaughter and Trump v. Cook.132 

Marbury v. Madison133 itself is an example of a legal action concerning 
the appointment of a public officer.  William Marbury’s claim to the 
Supreme Court was that Secretary of State James Madison had unlaw-
fully failed to deliver his commission after his appointment as a justice 
of the peace.134  And the Court held that mandamus — a legal remedy —  
was appropriate to confirm Marbury’s office.135  Chief Justice Marshall 
specifically considered whether an action for damages — through the 
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 123 124 U.S. 200 (1888). 
 124 171 U.S. 366 (1898). 
 125 Dellinger, 145 S. Ct. at 517 (quoting White, 171 U.S. at 377; Sawyer, 124 U.S. at 212). 
 126 124 U.S. at 212. 
 127 Id. 
 128 171 U.S. at 376 (emphasis added). 
 129 Samuel L. Bray, Remedies in the Officer Removal Cases, 17 J. LEGAL ANALYSIS 236, 242 
(2025) (collecting other sources). 
 130 See id. at 242–43.  The “equity tradition” also “developed” to allow for equitable relief “when 
there are case-specific reasons that legal remedies like quo warranto are inadequate.”  Id. at 243. 
 131 See MCCLINTOCK, supra note 14, § 167, at 453; Bray, supra note 129, at 243. 
 132 No. 25A312 (U.S. argued Jan. 21, 2026). 
 133 5 U.S. (1 Cranch) 137 (1803). 
 134 Id. at 153–54. 
 135 Id. at 172–73. 
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writ of detinue136 — would be an adequate substitute for a mandatory 
remedy, and answered no: “The value of a public office not to be sold, 
is incapable of being ascertained; and the applicant has a right to the 
office itself, or to nothing.”137 

In furnishing a legal remedy, Marbury built on English practice.   
Before the Founding, an important function of mandamus was restoring 
people to public office.138  One eighteenth-century treatise, for instance, 
noted the “general Rule” that when someone is “wrongfully turned out 
of any Office . . . that concerns the Public, or the Administration of  
Justice, he may be . . . restored by Mandamus.”139  Mandamus, to be 
sure, was a legal remedy issued primarily by the King’s Bench, and so 
mandamus cases are not technically evidence that reinstatement was a 
“remedy ‘traditionally accorded by courts of equity.’”140  But Marbury 
and English practice at least show that restoration to office was a  
remedy traditionally accorded by courts, and that should answer any 
separation of powers objection.141 

Another relevant legal form of action besides mandamus was quo 
warranto.  “The writ of quo warranto (‘by what authority’) would inquire 
into the authority by which a public office is held or power to act is 
claimed,” and could be used “to oust the relevant party from power.”142  
Bray has called quo warranto “the primary device at common law for 
contesting title to an office,” though its contours have shifted over 
time.143  Today, the federal district courts in D.C. have the authority to 
issue these writs.144  But, as the D.C. Circuit has recognized, it is a 
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 136 For more on detinue, see 3 WILLIAM BLACKSTONE, COMMENTARIES *152, *413.  See gen-
erally J.B. Ames, The History of Trover (pt. 2), 11 HARV. L. REV. 374 (1898) (tracing the history of 
detinue). 
 137 Marbury, 5 U.S. at 173. 
 138 See SIR JOHN BAKER, AN INTRODUCTION TO ENGLISH LEGAL HISTORY 158 (5th ed. 
2019) (“Until the nineteenth century, the commonest purpose of mandamus was the protection of 
some office or status which could not be recovered by an assize.”); Audrey Davis, Note, A Return 
to the Traditional Use of the Writ of Mandamus, 24 LEWIS & CLARK L. REV. 1527, 1540 (2020). 
 139 3 MATTHEW BACON, A NEW ABRIDGMENT OF THE LAW *529 (Dublin, Luke White 6th 
ed. 1793).  See generally 15 CHARLES VINER, A GENERAL ABRIDGMENT OF LAW AND EQUITY 
184–215 (London, G.G.J. and J. Robinson 2d ed. 1793) (surveying mandamus cases); BLACKSTONE, 
supra note 136, at *109–10 (describing the writ of mandamus). 
 140 Bessent v. Dellinger, 145 S. Ct. 515, 517 (2025) (Gorsuch, J., dissenting from the order holding 
the application in abeyance) (emphasis added) (quoting Grupo Mexicano de Desarrollo, S.A. v. All. 
Bond Fund, Inc., 527 U.S. 308, 319 (1999)). 
 141 Another separation of powers objection would be that the President’s appointment and  
removal powers are exclusive and therefore courts cannot interfere with them at all.  But that puts 
the remedial cart before the merits horse.  We necessarily assume here that some congressional 
limitations on the President’s removal power are valid; hence, the President’s power is not exclusive 
to that extent. 
 142 WILLIAM BAUDE ET AL., HART & WECHSLER’S THE FEDERAL COURTS AND THE 

FEDERAL SYSTEM 1153 n.6 (8th ed. 2025). 
 143 Bray, supra note 129, at 246.  In England, “quo warranto was abolished in 1938, but the same 
remedy could still be given by injunction.”  BAKER, supra note 138, at 156. 
 144 D.C. CODE §§ 16-3501 to -3548 (2025). 
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“difficult and uncertain remedy.”145  First, it is not clear that a wrong-
fully fired official could use quo warranto to “quiet title” to her office 
while still in possession of her office de facto, and second, it is not clear 
that a quo warranto suit could be brought over the objection of the  
Attorney General or U.S. Attorney.146  It is therefore not an adequate 
legal remedy that would preclude an injunction, particularly in a pre-
liminary posture.147  In any event, the existence of quo warranto shows 
again that judicial review of officeholder status was proper. 

While it was once true that a federal court had two “sides,” law and 
equity were merged in federal court in 1938.148  And, as the divide be-
tween courts of law and courts of equity has receded into the past, some 
remedies that were previously regarded as “legal” have been absorbed 
into the umbrella category of equitable relief.149  The absorption of pre-
rogative writs into equity is particularly clear in the case of mandamus.  
Federal Rule of Civil Procedure 81(b) “abolished” the writ of mandamus 
but also provided that “[r]elief previously available through [mandamus] 
may be obtained by appropriate action or motion under these rules.”150  
Meanwhile, 28 U.S.C. § 1361 grants district courts “original jurisdiction 
of any action in the nature of mandamus.”151  The upshot of these two 
provisions is that a plaintiff who wants relief previously available 
through a writ of mandamus can instead file a “civil action” in accord 
with the Federal Rules of Civil Procedure152 and ask for an injunction 
by motion, as authorized by Rule 65.153  And the Court, on several oc-
casions after merger, has confirmed that reinstatement is an available 
remedy when an official is unlawfully removed.154 
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Beyond injunctive relief, a federal court can also issue a declaratory 
judgment confirming that an officer was never validly removed.155  
That would be the “practical equivalent” of an injunction in this context, 
“since it must be presumed that federal officers will adhere to the law 
as declared by the court.”156  Plaintiffs can seek a declaratory judgment 
in federal court as long as they have standing,157 and it does not matter 
if another remedy (like mandamus or quo warranto) might theoretically 
be available.158  In the unlikely event that some federal official did not 
honor the declaratory judgment, a court could resort to an injunction 
and contempt at that point.159 

The alternative to an equitable or declaratory remedy is a suit for 
backpay in the CFC.160  Justice Gorsuch offers Humphrey’s Executor v. 
United States161 and Myers v. United States162 — both suits for back-
pay163 — as examples of the proper way to proceed.164  But these cases 
do not establish that equitable relief is off the table.  First, both Myers 
and Humphrey had died by the time their cases reached the Supreme 
Court.165  There was thus no reason for the Court to consider a federal 
court’s power to prevent an unlawful removal in the first place.  Second, 
Myers likely had a more potent financial motivation than modern offic-
ers do.  He was a first-class postmaster with a plum annual salary of 
$6,000,166 and postmasters had been important positions in the patron-
age system.167  Indeed, the Court of Claims dismissed Myers’s claim for 
delay, perhaps suspecting that he waited to file suit in order to run up 
the tab for taxpayers.168  Third, turning to Humphrey, by the time he 
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sued he could not still claim to be a de facto officer in any sense.  Not 
only had the other commissioners of the FTC voted to validate his 
ouster, but the Senate had also voted unanimously to confirm President 
Roosevelt’s new appointee.169  One can understand his strategic choice 
not to seek reinstatement in those circumstances.  In any event, the key 
point is that neither Myers nor Humphrey sought reinstatement and 
both died while their cases were pending.  Those precedents furnish no 
basis for declining equitable or declaratory relief today. 

III.  CONSTITUTIONAL REMEDIES FOR  
A CONSTITUTIONAL BAD MAN 

In both these contexts — grant terminations and removals of inde-
pendent agency heads — the best reading of governing law is that dis-
trict courts can exercise jurisdiction and grant the injunctive relief 
sought.  Taking a step back, the systemic impact of a contrary approach 
provides a powerful additional reason for this result.  In the context of 
a Holmesian “bad man” President and an administration lacking an at-
titude of self-application, monetary relief through the CFC is insufficient 
to preserve the rule of law. 

A bad man President will not be deterred from self-interested law-
lessness by the prospect of money damages down the road — especially 
because the President will not be responsible for paying those money 
damages personally.170  This point is particularly true when the likely 
payout is low or uncertain.  Without injunctive relief, for example, the 
“material consequence[]”171 of firing the Federal Reserve Chair would 
be an order to pay their salary (which was $250,600 in 2025172).173  And, 
even when a damages remedy is sizable, its payment through the off-
budget, permanently appropriated Judgment Fund — often years later, 
when another administration may be in office — limits any deterrent 
effect.174  A remedy for damages alone relies for its efficacy on self- 
application, then, not on the pocketbook harm it inflicts.175 
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Further, injunctive relief involves more people in the executive 
branch in the President’s illegality.  If a government grantee or discharged 
official wins a judgment for money in the CFC, as long as the money is 
paid out there would be no formal defiance of a court’s judgment.  On 
the other hand, if a court orders that grants cannot be terminated or an 
official must be kept in their position or reinstated, then numerous  
executive branch officials will be involved in compliance.  An injunction 
against the government always specifies and binds a host of officials 
other than the President, and those officials then must comply with the 
injunction on pain of contempt.176  Even if the President is a bad man, 
hopefully the entire executive branch would not be staffed top to bottom 
by equally unscrupulous people.  And the good faith or reputational 
concerns of those other officials can be made an engine of compliance.177 

Lastly, a CFC damages remedy for individual grantees or appointees 
fails to address the broader public harm of a bad man presidency.  Mass 
termination of government grants and firing of agency leaders are ways 
to prevent agencies from performing their statutorily mandated func-
tions.  Currently, several agencies lack quorums due to President Trump’s 
removals,178 and mass termination of grants has decimated a number of 
government programs.179  The constitutional harm in these cases is not 
merely the violation of private rights of the fired officials or grantees; it 
is the usurpation of congressional power and aggrandizement of execu-
tive power.180 

A damages remedy keyed to the particular situation of an individual 
grantee or officeholder does not capture this critical separation of powers 
dimension.  Equitable relief — which may expressly turn on “the public 
interest” — can and should be concerned with these broader implica-
tions.181  It prevents judicial review from devolving into a “wilderness of 
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single instances.”182  It’s true that damages relief, precisely because it is 
unlikely to thwart the President’s ambitions, may be less likely to pro-
voke the President to reject judicial authority entirely.  And we would 
not deny that concerns about noncompliance can sometimes be a valid 
prudential ingredient of judicial decisionmaking.  But presidential com-
pliance with a remedy that is inadequate to make a plaintiff whole or to 
preserve the rule of law is nothing to celebrate.  To paraphrase Justice 
Story, sometimes the Court must do its duty, and then let the nation  
do theirs.183 

The systemic insufficiency of certain remedies from a rule of law 
perspective is thus another reason to read governing law more capa-
ciously to allow injunctive relief, at least in the grants and appointments 
contexts where such a reading is otherwise plausible.  Some defenders of 
the Trump Administration have attacked lower courts for breaking es-
tablished norms and seizing additional powers — in short, alleging a 
failure of judicial self-application — in responding to the Administra-
tion’s actions.184  We do not agree with that assessment.  Instead, we view 
district courts as responding appropriately to the perceived lawlessness 
of the Trump Administration by drawing on traditionally available  
injunctive remedies.  In so doing, they are advancing one of the basic 
and historic functions of equity — ensuring the adequacy of judicial 
remedies and preventing opportunistic abuse of the powers of the pres-
idency.185  Indeed, injunctive relief should be seen not as norm breaking 
but as designed to strengthen the norms that enable our constitutional 
order to function.186 

Courts may be understandably reluctant to pass judgment on the 
probity of the executive branch.187  At the same time, a number of judges 
are already going down this road, describing governmental bad faith 
and noncompliance or suggesting the Trump Administration was no 
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longer entitled to the presumption of regularity.188  To be clear, we are 
not suggesting that a court should condemn the Administration as “bad” 
writ large based on extra-record evidence and then abjure any sense of 
remedial restraint.  But a court should and must, consistent with the 
traditions of equity, ask whether a particular remedy will realistically be 
adequate in the circumstances of a case.  This means in practice that 
“bad man” determinations may be localized to a particular case, action, 
policy, or perhaps agency — even if the bad man behavior is more wide-
spread and originates at the top.189 

In the cases we describe, injunctions are already consistent with gov-
erning law.  A more challenging question is whether the rule of law 
concerns raised by a “bad man” presidency suggest that the Constitution 
requires that injunctive relief be available in some challenges to execu-
tive action.  Though the Court has at times gestured in that direction,190 
a constitutionally compelled remedy would be a marked departure from 
the standard understanding, expressed famously by Hart and often  
echoed, “that Congress necessarily has a wide choice in the selection of 
remedies.”191  The Roberts Court has not shown much sympathy for 
constitutionally required remedies; consider, for instance, its focus on 
equity’s statutory basis in rejecting national injunctions192 and its will-
ingness to foreclose injunctive relief against several Texas officials in a 
suit challenging a state law passed in open defiance of Supreme Court 
precedent.193 

On the other hand, norms concerning compulsory jurisdiction or 
remedies often operate indirectly, through application of constitutional 
avoidance, rather than directly.194  We have argued that, as executive 
self-application dissipates, more robust judicial remedies become neces-
sary to — in the words of one famous account — ensure “a general 
structure of constitutional remedies adequate to keep government 
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within the bounds of law.”195  And the traditional flexibility on remedial 
choice is harder to justify from this systemic perspective if the govern-
ment will adhere to legal requirements only when forced to do so.  That 
does not mean injunctive relief needs to be available in every instance, 
but it does suggest that the courts should not read ambiguous statutes 
and precedents to foreclose equitable relief across the board. 

One final point: Injunctive relief may be necessary not just for its 
own sake but also to facilitate self-application.  An injunction from a 
court serves two functions: It enforces legal constraints on government 
directly, and it also gives support to voices internal to government urg-
ing adherence to the law.196  Although it is self-application — the exec-
utive branch’s voluntary conformity to the legal constraints — that is 
critical to ensuring the rule of law, external injunctive relief appears 
increasingly necessary to guarantee that self-application occurs. 

CONCLUSION 

The jurisprudence of remedies, Professor Paul Gewirtz aptly ob-
serves, is “jurisprudence of deficiency, of what is lost between declaring 
a right and implementing a remedy.”197  We have argued in this Essay 
that courts have the power to limit that deficiency in the case of grant 
terminations and firings.  And our broader point generalizes beyond 
these contexts: Courts should not shy away from a realistic appreciation 
of those to whom their orders will be directed when seeking to align the 
working of government with our constitutional structure. 
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