NOTES

SFFA AND THE WRONG OF RACE-BASED STATISTICAL
DISCRIMINATION

INTRODUCTION

In Students for Fair Admissions, Inc. v. President & Fellows of Har-
vard College' (SFFA), the Supreme Court invalidated the race-based af-
firmative action programs at Harvard University and the University of
North Carolina (UNC) under the Equal Protection Clause of the Four-
teenth Amendment.? The SFFA majority held that the programs could
not survive strict scrutiny: The universities’ interests in their affirmative
action programs were not sufficiently compelling,® and the schools
“failled] to articulate a meaningful connection between the means they
employ and the goals they pursue.” Additionally, the Court determined
that each affirmative action program used race as a negative and a ste-
reotype, both of which are forbidden by the Equal Protection Clause.s

Despite its repeated and forceful rejection of the use of race in college
admissions, the Court ended its decision by reassuring applicants, ad-
missions officers, and lower courts that “nothing in this opinion should
be construed as prohibiting universities from considering an applicant’s
discussion of how race affected his or her life, be it through discrimina-
tion, inspiration, or otherwise.”® The Court’s concluding caveat thus
established what this Note dubs the “essay exception.””

As the divisiveness of race-conscious policies and practices in Amer-
ica continues to escalate,® the legal and moral urgency of deciphering
SFFA’s essay exception grows. In all likelihood, the essay exception’s
mechanics and reasoning will not only determine the survival of affirm-
ative action programs in other contexts but will also serve as a touch-
stone for the evolving norms about the proper use of race in everyday
decisionmaking.

This Note urges that the best reading of the essay exception is as an
individuation requirement designed to curb the stereotype-reinforcing
practice of race-based statistical discrimination in college admissions.

1 143 S. Ct. 2141 (2023).

2 Id. at 2166.

3 See id. at 2166-67 (describing the universities’ interests as “inescapably imponderable,” for
example, id. at 2167).

4 Id. at 2167.

5 Id. at 2168—70.

6 Id. at 2176.

7 Professor Sonja Starr uses the similar term, “essay carveout,” for this caveat. Sonja Starr,
Admissions Essays After SFFA, 100 IND. L.J. 847, 848 (2025).

8 See Why Is DEI Under Attack? Undevstanding the Current Backlash, DIVERSITY.COM (June
12, 2025), https://diversity.com/post/why-is-dei-under-attack-understanding-the-current-backlash
[https://perma.cc/4T36-AFDW].

1608



2026] STATISTICAL DISCRIMINATION 1609

On this account, even accurate race-based statistical discrimination is
impermissible due to its violation of the racial equality axiom, which
rejects the normative relevance of race absent social mediation.
Properly understood, individuation thus allows assessors to evaluate
race-based generalizations but prohibits assessors from supplying them.

This Note proceeds in four Parts. Part I provides a brief explanation
of statistical discrimination and its primary alternative, individuation.
Part IT applies this model to the Court’s opinion in SFFA to show that
the Court understood affirmative action programs as a form of race-
based statistical discrimination. Part III argues that the Court’s indi-
viduation requirement is justified by the unique threat that race-based
statistical discrimination poses to the fundamental principle of racial
equality. Finally, Part IV examines what individuation requires in col-
lege admissions.

I. STATISTICAL DISCRIMINATION

Though it often bears heavy moral implications, “[t]o discriminate is
[merely] to distinguish.” Because individuals make distinctions for dif-
ferent reasons and in different ways, economists and philosophers sepa-
rate discrimination into two conceptual categories: taste-based and
statistical. This Part examines statistical discrimination in depth, first
defining it in opposition to taste-based discrimination, and then survey-
ing its consequences before turning to its alternative, individuation.

A. What is Statistical Discrimination?

“Statistical discrimination generally refers to the phenomenon of a
decision-maker using observable characteristics of individuals as a
proxy for unobservable, but outcome-relevant, characteristics.”'® The
concept is best understood when juxtaposed with “taste-based” discrim-
ination — the “disutility caused by contact with some individuals.”'!
Taste-based discrimination results from a decisionmaker’s beliefs or
preferences and can range from justified to repugnant. Person 4 may
avoid spending time with smokers because the smell of cigarettes makes
her sick; Person B may refuse to sit next to a man wearing a kippah on

9 Frederick Schauer, Statistical (and Non-Statistical) Discvimination, in THE ROUTLEDGE
HANDBOOK OF THE ETHICS OF DISCRIMINATION 42, 43 (Kasper Lippert-Rasmussen ed.,
2018).

10 Hanming Fang & Andrea Moro, Theovies of Statistical Discrimination and Affirmative Ac-
tion: A Survey, in 1A HANDBOOK OF SOCIAL ECONOMICS 133, 134 (Jess Benhabib, Alberto
Bisin & Matthew O. Jackson eds., 2011).

11 GARY S. BECKER, THE ECONOMICS OF DISCRIMINATION 15 (2d ed. 1971); see Aziz Z.
Huq, What Is Discriminatory Intent?, 103 CORN. L. REV. 1211, 1242 (2018) (quoting BECKER,
supra, at 15). In economics, disutility is the opposite of utility and generally refers to the dissatis-
faction that results from consuming a certain good or engaging in a particular activity. Disutility,
QUICKONOMICS (Apr. 7, 2024), https://quickonomics.com/terms/disutility [https://perma.cc/SP32-
R8L6].
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the subway because he dislikes Jews.!? Taste-based discrimination is
“foundational” because “the basis for the discrimination lies at or near
bedrock, and is not justified by reference to further or deeper goals.”*3
Taste-based discrimination appears in “the lexicon of constitutional doc-
trine as ‘animus’”;!* laws or actions motivated by animosity toward a
particular group face increased scrutiny and are often unconstitutional.'s

Unlike taste-based discrimination, statistical discrimination “is in-
strumental” because the trait on which the discrimination is based is not
itself of interest to the discriminator.’® That trait is significant “to the
discriminator only because of what it indicates about the likelihood that
the person who is the subject of the discrimination possesses another
trait.”!” If the same characteristics on which bias is based, such as race,
“operate[] as proxies for other less observable characteristics,”!8 rational
actors might discriminate based on those characteristics even absent per-
sonal animosity. Thus, what appears to be dislike for certain groups
might actually be a rational response to limited information.*®

A short example illustrates this phenomenon: Two employers, A and
B, both decide to hire candidate ¥, a man, instead of candidate X, a
woman. Employer A strongly dislikes other women — regardless of
demonstrated competence or personality fit, she prefers to have male
employees. Employer B, however, has no preference for the gender of
her employees. But she is concerned about the return on her investment
in new-employee training and thus wants to hire the candidate who is
less likely to take time off in the future. Employer B has read up on the
issue and knows that, on average, women take more leave than men
do.?° She therefore hires candidate V. Employer A has engaged in taste-
based discrimination, while B has engaged in statistical discrimination.

Statistical discrimination consists of three fundamental components:

e The proxy: an observable characteristic that is statistically indica-
tive of the target trait but is not itself outcome relevant.
e  The target: an unobservable, but outcome-relevant, characteristic
correlated with the proxy.

12 Though taste-based and statistical discrimination are meaningfully distinct concepts, they can
be interrelated: One might dislike Jews due to real or perceived statistical generalizations about
their characteristics or behaviors. See Huq, supra note 11, at 1246.

13 Schauer, supra note 9, at 43.

14 Huq, supra note 11, at 1243.

15 See, e.g., Romer v. Evans, 517 U.S. 620, 632, 635 (1996); United States v. Windsor, 570 U.S.
744, 770 (2013); Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 546 (1993).

16 Schauer, supra note 9, at 43.

17 Id.

18 Hugq, supra note 11, at 1243.

19 See Edmund S. Phelps, The Statistical Theory of Racism and Sexism, 62 AM. ECON. REV.
659, 659 (1972); Kenneth J. Arrow, What Has Economics to Say About Racial Discrimination?, 12
J. ECON. PERSPS. 91, 96 (1998).

20 JANE HERR, RADHA ROY & JACOB ALEX KLERMAN, ABT ASSOCS., GENDER
DIFFERENCES IN NEEDING AND TAKING LEAVE 1 (2020), https://www.abtglobal.com/files/
insights/reports/202 1/whd_fmlagendershortpaper_january2o21.pdf [https://perma.cc/XV84-PGSV].
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e  The outcome: the ultimate goal of the discriminator.?!

In the example above, gender is the proxy: It’s an easily observable
trait that is statistically indicative of the target, likelihood to take leave.
Taking leave is inversely related to the employer’s ultimate goal, produc-
tivity. Although gender does not cause lower productivity, taking leave
does. Because the employer can’t directly observe a candidate’s likeli-
hood to take leave, she uses a proxy, gender, to make a rational choice
about whom to hire.

Additional examples abound — statistical discrimination is virtually
everywhere. For example, age is a common proxy.?? Licensed commer-
cial airlines may not employ pilots over the age of sixty-five.2® That’s
because “age is a reliable even if imperfect indicator of poor vision (as
well as impaired hearing and slower reflexes).”?* Excluding older people
from being commercial pilots creates “a commercial airline pilot cohort
that has better vision, better hearing, and faster reflexes.”?5 Similarly,
because state legislatures believe “that youth is a statistically sound pre-
dictor of irresponsible behavior,”?¢ states prohibit those under certain
ages from driving,?’ buying alcohol,?® and marrying.?°

Importantly, however, the correlation between the proxy and target
may be, but need not be, causal.?® Ice cream consumption is correlated
with drownings and thus might be a useful proxy for drownings despite
the fact that eating ice cream likely has no causal effect on one’s likeli-
hood to drown.?! So long as a robust correlation exists, statistical dis-
crimination is agnostic as to its source.

B. The Rationality and Consequences of Statistical Discrimination

Though statistical discrimination is often convenient, its appropri-
ateness will depend on its rationality and consequences. At baseline,
statistical discrimination is rational only when based on an accurate

21 See Schauer, supra note 9, at 44—46. Schauer uses the term “indicator” to refer to the proxy
trait. Id. at 46.

22 See FREDERICK SCHAUER, PROFILES, PROBABILITIES, AND STEREOTYPES 108-30
(2003).

23 What Is the Maximum Age a Pilot Can Fly an Airplane?, FED. AVIATION ADMIN.,
https://www.faa.gov/fag/what-maximum-age-pilot-can-fly-airplane [https://perma.cc/7JVR-GLZY].

24 Schauer, supra note 9, at 44.

25 Id.

26 Id.

27 See Driving Age by State: Permit & License Ages (2026 Guide), THOMPSON L.,
https://180clionlaw.com/driving-age-by-state [https://perma.cc/Y2HZ-69R]J].

28 See National Minimum Drinking Age Act, 23 U.S.C. § 158.

29 See Marriage Age by State 2026, WORLD POPULATION REV., https:/
worldpopulationreview.com/state-rankings/marriage-age-by-state [https://perma.cc/S49U-3LQE].

30 Schauer, supra note g, at 46.

31 See Andreas Raaskov, A Story of Ice-Cveam, Drowning and Causal Modelling, MEDIUM
(Mar. 8, 2021), https://andreasrmadsen.medium.com/a-story-of-ice-cream-drowning-and-causal-
modelling-fff3967f7671 [https:/perma.cc/43M8-FRAL].



1612 HARVARD LAW REVIEW [Vol. 139:1608

correlation between proxy and target.’? For example, statistical discrim-
ination grounded in astrology or phrenology?? has no “sound empirical
basis” and is therefore irrational.®* Accurate statistical discrimination
requires a “positive correlation” between the proxy and target; the rela-
tionship must be “better than random” such that “the existence of the tar-
get is more likely given the indicator than it is without the indicator.”?s

Even where the underlying correlation is accurate, however, “[t]here
are strong and weak correlations.”® And, even strong correlations are
never perfect.’” Most people born and raised in Mongolia will possess
native fluency in Mongolian.’® But: “It is possible to be born and edu-
cated in Mongolia and not be proficient in Mongolian, and even more
possible to be born outside of Mongolia and have developed native flu-
ency in the language.”°

Thus, because even accurate statistical discrimination relies on im-
perfect correlations, statistical decisionmaking will invariably produce
type I and type II errors — false positives and false negatives, respec-
tively.4© Imagine an employer who hires new employees based on shirt
color. Shirt color does not affect job performance, but if shirt color were
correlated with an outcome-relevant trait, like diligence, such that can-
didates in blue shirts were more likely to do diligent work, the em-
ployer’s decision to hire blue-shirters over red-shirters would be
rational. Given a relatively robust correlation, it would also likely pro-
duce predominantly justified outcomes. The employer would end up
with many qualified blue-shirters and would avoid hiring many less
qualified red-shirters. Even so, he would also likely hire some less qual-
ified blue-shirters and overlook some qualified red-shirters. In this sce-
nario, the type I error the employer commits confers an unjustified
benefit on the less qualified blue-shirters and the type II error he

32 Schauer, supra note 9, at 47 (“| TThe soundness of a statistical relationship between the indica-
tor and the target will ordinarily be a necessary condition for its legitimate usability, but it is far
from a sufficient condition.”).

33 Phrenology was a nineteenth-century pseudoscience that advanced the theory that the shape
of the skull was “indicative of mental faculties and traits of character,” such as intelligence. Phre-
nology, BRITANNICA (Mar. 11, 2026), https://www.britannica.com/topic/phrenology [https://
perma.cc/8XMG-VDLC]; see Schauer, supra note 9, at 45.

34 Schauer, supra note o, at 45.

35 Id. at 46. Though inaccurate statistical discrimination is prevalent, see David Arnold, Will
Dobbie & Crystal S. Yang, Racial Bias in Bail Decisions, 133 Q.J. ECON. 1885, 1889, 1929 (2018),
it can be remedied by the provision of accurate information. See, e.g., Alex Chan, Discrimination
Against Doctors: A Field Experiment (forthcoming 2026) (manuscript at 29—30) (on file with the
Harvard Law School Library); Arnold, Dobbie & Yang, supra, at 1929.

36 Schauer, supra note 9, at 46.

37 Id.

38 Id. at 45.

39 Id.

40 See FREDERIK MICHEL DEKKING ET AL.,AMODERN INTRODUCTION TO PROBABILITY
AND STATISTICS 378 (2003).
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commits confers an unqualified disadvantage on the qualified red-shirt-
ers.4! Statistical discrimination thus involves a basic wrong in the sense
that it uses an outcome-“irrelevant characteristic to select someone for
disadvantage or benefit.”+?

Moreover, statistical discrimination has spillover effects. One such
effect is the reinforcement of self-fulfilling prophecies based on the cor-
relation between the proxy and target traits, which can strengthen the
underlying correlation itself.#3 If, for example, Black Americans are ob-
jects of statistical discrimination in the labor market, they will have less
incentive to invest in human capital, like education, because the ex-
pected return on that investment will, on average, be lower than the
return for other groups.**

Finally, statistical discrimination may impede or advance goods such
as equality, dignity, and democracy.#> Consequentialists and non-conse-
quentialists alike must determine whether these goals are better served
by “ignoring even statistically relevant differences”® or by heeding
them.*” Often, this analysis will depend on the alternative to statistical
discrimination, which the next section takes up.

C. The Alternative to Statistical Discrimination:
Informational Problems Requive Informational Solutions

At its core, statistical discrimination is a rational response to an in-
formational deficit. Unable to observe the outcome-relevant target trait,
a decisionmaker relies on the observable proxy trait to reliably, though
imperfectly, get at the target.*®* Informational problems, however, have
a straightforward alternative: Correct the informational deficit. “Indi-
viduation . . . looks at each individual separately, attempting to

41 See LAWRENCE BLUM, “I'M NOT A RACIST, BUT . . .”: THE MORAL QUANDARY OF RACE
80 (2002) (“Discrimination on the basis of irrelevant characteristics is understood to be morally
wrong as well, in being unfair to qualified persons not selected.”).

42 Id. at 79.

43 Self-fulfilling prophecies are not the only secondary or “spillover” effects created by statistical
discrimination: One might also worry about the overuse of “statistically justified discrimina-
tion . . . because of background and non-statistically justified assumptions by those tasked with
enforcement.” Schauer, supra note 9, at 49.

44 Huq, supra note 11, at 1247 (describing Professor Glenn Loury’s theory of “the dynamic effects
of statistical discrimination on human capital acquisition” (citing GLENN C. LOURY, THE
ANATOMY OF RACIAL INEQUALITY 87-88 (2002))). Empirical studies provide evidence of this
phenomenon. See Dylan Glover, Amanda Pallais & William Pariente, Discrimination as a Self-
Fulfilling Prophecy: Evidence from French Grocery Stores, 132 Q.J. ECON. 1219, 1220, 1222 (2017);
Victor Lavy & Edith Sand, On the Origins of Gender Gaps in Human Capital: Short- and Long-
Term Consequences of Teachers’ Biases, 167 J. PUB. ECON. 263, 272—73 (2018).

45 See Schauer, supra note 9, at 49-30; see also ELIZABETH ANDERSON, THE IMPERATIVE
OF INTEGRATION 233 n.11 (2010) (offering three consequentialist reasons to find statistical dis-
crimination morally objectionable).

46 Schauer, supra note 9, at 50.

47 See Benjamin Eidelson, Respect, Individualism, and Colovblindness, 129 YALE L.J. 1600,
1646 (2020).

48 See Schauer, supra note g, at 43.
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determine whether tkat individual possesses the attributes that are the
object of interest.”° In that way, it minimizes the errors and spillover
effects of statistical discrimination.

Consider “driver monitoring” programs, which have become popular
in recent years.’° Through plug-in devices or apps, insurance companies
“keep tabs on how you drive, measuring things like speed, braking, cell
phone use (to observe potential distracted driving), and time of day.”s!
Insurers are thus able “to move away from using harmful socioeconomic
factors to calculate insurance rates”? because they no longer need to
statistically discriminate. Before driver monitoring, observable factors
like age, gender, education level, and even race were used as proxies for
driving skill.>3 But monitoring systems make that previously unobserva-
ble target trait directly observable. This allows insurers to conform insur-
ance rates to risk more reliably and greatly reduces, or even eliminates, the
type I and type II errors that resulted from statistical discrimination.5*

Despite the obvious advantages of individuation, it also carries costs.
“First, pure individuation is in the final analysis impossible.”*s This is
because prediction of future behavior is always an analysis of past be-
havior. Even if all target traits were perfectly observable, outcomes
would not be guaranteed; an employee whom the employer knows plans
to take leave to raise children may decide to continue working and hire
a nanny instead.’® Second, individuation is challenged by “the reality
of the necessity of using proxies in a world of limited resources of time,
personnel, and money.”s” That is, “[ilndividuation requires individua-
tors,”® and individuators are often expensive. Finally, individuation

49 Id. at so0.

50 Benjamin Preston, Usage-Based Car Insurance Can Save You Money, But It Puts Your Data
Privacy at Risk, CONSUMER REPS. (Aug. 21, 2025), https://www.consumerreports.org/money/car-
insurance/car-insurance-telematics-pros-and-cons-a5869096072 [https://perma.cc/4UTJ-QQoQ].

51 1d.

52 Id.

53 According to Consumer Reports, monitoring systems resulted in real savings, and relatively
larger savings for young and non-white drivers. Id. “[T]he median [annual] savings for drivers
under 45 was $145,” and “the median annual savings among Black ($186) and Latino ($174) policy-
holders were bigger than the median savings for white ($98) and Asian ($109) policyholders.” Id.

54 See id. (larger savings for young and non-white drivers). Other examples of increased indi-
viduation might include “test[ing] every actual or aspiring pilot for vision, hearing, and reflexes,
rather than relying on age as an indicator of decreased faculties on these dimensions|,]. .. ex-
amin[ing] every dog for dangerous aggressiveness, instead of assuming that pit bulls were more
dangerously aggressive than other breeds[, and] . . . subject[ing] every airline passenger to the same
scrutiny, rather than deploying more intensive scrutiny for those with certain ethnic, national, or
physical characteristics.” Schauer, supra note 9, at 5o.

55 Schauer, supra note 9, at 30.

56 See id. at 51 (“We could test each pilot, but those tests would be based on the generaliza-
tions — proxies — that one’s vision today is a reliable indicator of one’s vision tomorrow or next
week or next month, and that one’s vision in the laboratory is a reliable indicator of one’s vision in
the cockpit.”).

57 Id.

58 Id.
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results in outcome-relevant discrimination. Individuation rejects the
command “to treat all citizens or all people the same even if they are
not.”s° It means that bad drivers will pay more for car insurance and
candidates who want to take leave to raise kids will have a harder time
finding high-paying work. And though these costs may be significant,
those of statistical discrimination may yet be higher.

II. RACE-BASED STATISTICAL DISCRIMINATION IN SFFA

With the foregoing primer on statistical discrimination in mind, this
Part examines the Court’s opinion in SFFA to elucidate the Court’s
model of affirmative action. Based on the Court’s four rationales and
the essay exception, this Part argues that Court understood universities
to be engaging in race-based statistical discrimination. On that model,
the essay exception is an individuation requirement that curbs universi-
ties’ reliance on race-based stereotypes.

A. SFFA’s Four Rationales

The SFFA majority advanced four distinct rationales for invalidat-
ing the challenged affirmative action programs. First, the admissions
programs failed strict scrutiny: The universities’ interest in using racial
classifications was neither sufficiently compelling nor narrowly tai-
lored.®© The Court explained that “[u]nlike discerning whether a pris-
oner will be injured or whether an employee should receive
backpay”! — situations in which the Court had upheld the limited use
of racial classifications®? — “the question whether a particular mix of
minority students produces ‘engaged and productive citizens,” suffi-
ciently ‘enhance[s] appreciation, respect, and empathy,’ or effectively
‘train[s] future leaders’ is standardless.”®? Moreover, Harvard’s and
UNC'’s “admissions programs failled] to articulate a meaningful connec-
tion between the means they employ and the goals they pursue.”®* The
schools used “imprecise”®® groupings that prioritized representation of
“opaque racial categories” over meaningful diversity.°°

Second, the admissions systems used race as a negative, a practice
the Court’s Equal Protection jurisprudence forbids.®” Because “[c]ollege

59 See SCHAUER, supra note 22, at 216.

60 SFFA, 143 S. Ct. at 2166-68.

61 Id. at2167.

62 See Johnson v. California, 543 U.S. 499, 512—13 (2005); Franks v. Bowman Transp. Co., 424
U.S. 747, 763, 775 & n.35 (1976).

63 SFFA, 143 S. Ct. at 2167 (alterations in original) (quoting Students for Fair Admissions, Inc.
v. Univ. of N.C., 567 F. Supp. 3d 580, 656 (M.D.N.C. 2021); Students for Fair Admissions, Inc. v.
President & Fellows of Harvard Coll., 980 F.3d 157, 173—74 (15t Cir. 2020)).

64 Jd.

65 Id.

66 Id. at 2168.

67 Id. at 2168-69.
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admissions are zero-sum[, a] benefit provided to some applicants but not
to others necessarily advantages the former group at the expense of the
latter.”8 If race was a plus for some, it was by definition a negative for
others. And the Court saw this claim borne out in the data: “Harvard’s
consideration of race has led to an 11.1% decrease in the number of
Asian-Americans admitted to Harvard.”®®

Third, Harvard’s and UNC’s admissions programs improperly relied
on racial stereotypes, which is prohibited “throughout [the Court’s]
Equal Protection Clause jurisprudence.”’”® Emphasizing that it had “re-
jected the assumption that ‘members of the same racial group — re-
gardless of their age, education, economic status, or the community in
which they live — think alike,”””! the Court held that the universities’
admissions practices did precisely that: “Harvard’s admissions process
rests on the pernicious stereotype that ‘a black student can usually bring
something that a white person cannot offer.”””? The Court stressed that
it had “time and again forcefully rejected the notion that government
actors may intentionally allocate preference to those ‘who may have lit-
tle in common with one another but the color of their skin.’”73

Because the word stereotype “is misleadingly ambiguous,””* a brief
detour is required to nail down exactly what the Court meant when it
used the term. As Professor Frederick Schauer explained, stereotype
might refer “to all statistical generalizations, . . . to all statistical gener-
alizations about classes of people, . . . to those statistical generalizations
that are inaccurate, ... [or] to those statistical generalizations that,
whether because of their inaccuracy or because of their other conse-
quences, are worthy of condemnation.””® The Court’s discussion of ste-
reotype in SFFA suggests that it used the term in one of the first two,
“non-moralized”’¢ senses. The Court introduced its prohibition on ste-
reotyping by explaining that universities may not “operate their admis-
sions programs on the ‘belief that minority students always (or even
consistently) express some characteristic minority viewpoint on any

68 Id. at 2169.

69 Id. at 2168.

70 Id. at 2169.

71 Id. (quoting Schuette v. Coal. to Def. Affirmative Action, Integration & Immigrant Rts. &
Fight for Equal. by Any Means Necessary (BAMN), 572 U.S. 291, 308 (2014) (plurality opinion)).

72 Id. (quoting Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 316 (1978) (opinion of
Powell, J.)).

73 Id. at 2170 (quoting Shaw v. Reno, 509 U.S. 630, 647 (1993)).

74 Schauer, supra note g, at 52 n.I.

7S Id. Merriam-Webster defines stereotype as “something conforming to a fixed or general pat-
tern,” that is “especially: a standardized mental picture that is held in common by members of a
group and that represents an oversimplified opinion, prejudiced attitude, or uncritical
judgment.” Stereotype, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/
stereotype [https://perma.cc/Sg5L-gV7A].

76 Erin Beeghly, Failing to Treat Persons as Individuals, 5 ERGO 687, 694 (2018). Here, non-
moralized refers to the substance of the stereotype, not whether its use is ultimately permissible.
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issue.”””” To the Court, the moral substance of the stereotype is imma-
terial, as is its accuracy. The stereotype that Asian American students
are in the aggregate better than Caucasian American students at math
is both positive and accurate.”® Yet, such reliance on such a stereotype
is forbidden under SFFA’s prohibition on acting under the belief that
“members of the same racial group — regardless of their age, education,
economic status, or the community in which they live — think alike.””°

Finally, the Court considered the programs’ “lack [of] a ‘logical end
point’” problematic.8® Although the universities offered various sugges-
tions as to possible endpoints, the Court found none convincing. For
example, the Court considered the schools’ “promis|es] to terminate their
use of race only when some rough percentage of various racial groups is
admitted,” to exacerbate and prolong the relevance of race rather than
eliminate it.8 And though the schools suggested “that universities will
no longer need to engage in race-based admissions when, in their ab-
sence, students nevertheless receive the educational benefits of diver-
sity,” the Court deemed this standard so impossible to measure that a
satisfactory end could never be determined.3?

B. Affirmative Action as Statistical Discvimination

After offering its affirmative rationales for invalidating the chal-
lenged admissions programs and responding to the dissent, the majority
closed its opinion with what this Note terms the essay exception:

[Nlothing in this opinion should be construed as prohibiting universities
from considering an applicant’s discussion of how race affected his or her
life, be it through discrimination, inspiration, or otherwise. . . . A benefit to
a student who overcame racial discrimination, for example, must be tied to
that student’s courage and determination. Or a benefit to a student whose
heritage or culture motivated him or her to assume a leadership role or
attain a particular goal must be tied to that student’s unique ability to con-
tribute to the university. In other words, the student must be treated based
on his or her experiences as an individual — not on the basis of race.

Many universities have for too long done just the opposite. And in doing
so, they have concluded, wrongly, that the touchstone of an individual’s

77 SFFA, 143 S. Ct. at 2169 (emphasis added) (quoting Grutter v. Bollinger, 539 U.S. 306, 333
(2003)).

78 See Ember Smith & Richard V. Reeves, SAT Math Scores Mirvor and Maintain Racial Inequity,
BROOKINGS INST. (Dec. 1, 2020), https://www.brookings.edu/articles/sat-math-scores-mirror-and-
maintain-racial-inequity [https://perma.cc/ESN6-PD4N]; Chuansheng Chen & Harold W. Stevenson,
Motivation and Mathematics Achievement: A Comparative Study of Asian-American, Caucasian-
American, and East Asian High School Students, 66 CHILD DEV. 1215, 1216, 1218 (1995).

79 SFFA, 143 S. Ct. at 2169 (quoting Schuette v. Coal. to Def. Affirmative Action, Integration &
Immigrant Rts. & Fight for Equal. by Any Means Necessary (BAMN), 572 U.S. 291, 308 (2014)
(plurality opinion)).

80 Id. at 2170 (quoting Grutter, 539 U.S. at 342).

81 Id. at 2172.

82 Id.
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identity is not challenges bested, skills built, or lessons learned but the color

of their skin. Our constitutional history does not tolerate that choice.®3

Prior to SFFA, the decisions in Regents of the University of Califor-
nia v. Bakke®* and Grutter v. Bollinger®s had tightly circumscribed the
permissible means and ends of affirmative action.®® Read against this
background, the essay exception explains how the Court conceptualized
Harvard’s and UNC'’s affirmative action programs within these narrow
confines. The essay exception explicitly recognized that race often “af-
fect[s one’s] life, be it through discrimination, inspiration, or other-
wise.”” For example, the text acknowledged that overcoming racial
discrimination can nurture “courage and determination” and that “her-
itage or culture” can motivate one “to assume a leadership role or attain
a particular goal.”®® And, by highlighting qualities like courage, deter-
mination, and leadership, the essay exception endorsed those attributes,
and similar ones, as legitimate criteria for college-admissions decisions.
Thus, although the Court never said so explicitly, its inclusion of the
essay exception and the examples therein acknowledged that race may
be correlated with qualities that universities may lawfully prioritize.

The essay exception thus suggests that the Court conceived of af-
firmative action programs, as practiced by universities pre-SFFA, at
least in part as a form of race-based statistical discrimination — though
it certainly didn’t speak in those terms. On this model, race was an
observable proxy for unobservable target traits such as courage, deter-
mination, and leadership. Universities believed that race was correlated
with courage and determination.?® They discriminated based on race
not because they believed race itself was a legitimate object of deci-
sionmaking,© but because they believed it to be indicative of another
legitimate end.

Two of the Court’s affirmative rationales reaffirm this understand-
ing. First, stripped of its economic dressing, race-based statistical dis-
crimination is the use of accurate racial stereotypes. Here, the
correlation between the proxy and the target is the stereotype that indi-
viduals from historically disadvantaged communities often overcome
difficult situations that cause development of courage, determination,
and leadership. The Court’s concern about the continued use of racial
stereotypes in college admissions is thus a concern about the continued

83 Id. at 2176.

84 438 U.S. 265 (1978).

85 539 U.S. 306 (2003).

80 See Bakke, 438 U.S. at 310-11, 315—17; Grutter, 539 U.S. at 334.

87 SFFA, 143 S. Ct. at 2176.

88 Id.

89 Cf. id. at 2170 (characterizing Harvard’s admission process as depending on the view that “a
black student can usually bring something that a white person cannot offer” (quoting Bakke, 438
U.S. at 316 (opinion of Powell, J.))).

90 But see infra notes 94—95 and accompanying text.
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use of race-based statistical discrimination in college admissions. Sec-
ond, the narrow tailoring element of strict scrutiny — the requirement
that there be “a meaningful connection between the means they employ
and the goals they pursue”! — maps onto the strength of the correlation
and the frequency and magnitude of errors in statistical discrimination.
In constitutional law terms, a weak or inaccurate correlation will cause
a “mismatch”? between the proxy and the target trait.

Although the rule against race as a negative might be a recognition
of the type II errors statistical discrimination causes, the Court’s discus-
sion of the prohibition probably fits better with a taste-based, or foun-
dational, model of discrimination. The Court’s rhetorical question
illustrates this difference: “How else but ‘negative’ can race be described
if, in its absence, members of some racial groups would be admitted in
greater numbers than they otherwise would have been?”?? As the Court
sees it, the problem here is not that colleges are misidentifying some
Asian students as timid and some Black students as courageous® but
that colleges prefer to have Black students over Asian students. If the
Court understood affirmative action exclusively as a form of statistical
discrimination rather than taste-based discrimination, we would expect
it to focus only on the former problem and not the latter. Moreover, one
might also be skeptical of the characterization of affirmative action as
statistical discrimination due to the Court declining to speak in those
terms. After all, when the Court is concerned about the use of proxy
traits and resulting error rates, it has said so pretty explicitly.®s

Neither of these objections, however, undermines the conclusion that
the Court understood affirmative action, in large part, as race-based
statistical discrimination. The essay exception focuses on the relation-
ship between skin color and desirable experiences, such as “challenges
bested, skills built, or lessons learned”® — the relationship between the
proxy and the target. Even if affirmative action programs operated in
part through taste-based discrimination, the Court’s explanation of its
reasoning suggests that it understood these programs to also have oper-
ated through race-based statistical discrimination.

91 SFFA, 143 S. Ct. at 2167.

92 Id. at 2168.

93 Id. at 2169.

94 Recall the employer whose statistical discrimination causes him to hire some less-qualified
blue-shirters and reject some qualified red-shirters. Supra notes 40-41 and accompanying text.

95 See, e.g., Craig v. Boren, 429 U.S. 190, 201—02 (1976) (noting the high error rate coming from
using “maleness . . . as a proxy for drinking and driving”); Orr v. Orr, 440 U.S. 268, 281 (1979)
(making an analogous point); see also Sonja Starr, Statistical Discrimination, 58 HARV. C.R.-C.L.
L. REV. 5709, 583, 591—94 (2023) (cataloging the many cases in which the court has expressly dis-
cussed race- and sex-based statistical discrimination).

9 SFFA, 143 S. Ct. at 2176.
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C. The Essay Exception as an Individuation Requivement

So far, the Court has made two seemingly counterintuitive assertions:
First, affirmative action programs are a form of (at least plausibly accu-
rate) statistical discrimination; race does develop courage, determina-
tion, leadership, and more through “discrimination, inspiration, or
otherwise.”” Second, even accurate race-based statistical discrimina-
tion — discrimination based on stereotypes that are true — is unlawful
(and wrong). What mechanism could allow consideration of desirable
attributes whose development is tied up with race and simultaneously
excise reliance on racial stereotypes from the college admissions process?
Individuation.

The essay exception does precisely that. It requires that applicants
make explicit the connection between their race and their possession of
desirable attributes, such as courage, determination, and leadership.
Having made the target trait observable, colleges no longer have need
or reason to use the statistical generalizations — racial stereotypes — on
which they had previously relied.

III. What Justifies Individuation in SFFA?

The essay exception as an individuation policy is a straightforward
alternative to affirmative action in the form of race-based statistical dis-
crimination. But SFFA makes individuation a requirement, not merely
an option. This holding relies on the conviction that race-based stereo-
types are impermissible even when they are true — or, in other words,
that race-based statistical discrimination is unlawful even when it is ac-
curate. This Part examines the following three possible explanations for
this position: First, individuation was already available; second, all sta-
tistical discrimination is unjust; and third, race-based statistical discrim-
ination is particularly unjust. It concludes that the Court understands
race-based statistical discrimination to be particularly unjust because it
violates a foundational normative principle — the fundamental tenet of
racial equality — that other forms of statistical discrimination do not.

A. Individuation Was Already Available

In the 1979 case, Orr v. Orr,°® the Supreme Court held that there was
“no reason [for Alabamal] to use sex as a proxy for need” in enforcing its
alimony statute because “individualized hearings at which the parties’
relative financial circumstances are considered already occur.”® As it
did in Orr, the Court in SFFA could have held that there was no reason

97 Id.
98 440 U.S. 268 (1979).
99 Id. at 281.
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to use race as a proxy because individualized essays already exist.1°°
Yet, despite the ease of the analogy between Orr and SFFA, it cannot
justify the individuation requirement. The Court didn’t indicate that
preexisting essay opportunities influenced its decision, and more im-
portantly, the opinion suggests that the individuation requirement is not
a matter of convenience but one of justice.'°!

B. The Harm of Stereotyping

In justifying its imposition of an individuation requirement, the
Court might also have relied on a conviction that all stereotyping in
college admissions is wrong.'°> This view holds some intuitive appeal.
Compare an applicant’s two possible statements:

(1) Both my parents were college-educated.

(2) Both my parents were college-educated, so intellectual engage-
ment was a family priority growing up. At the dinner table every
night, we discussed what I’d learned in school and what was go-
ing on in the world.

An assessor who assumes, after reading the first statement, that the
applicant is more intellectually engaged than an applicant whose par-
ents did not attend college is likely to be correct.’> Even so, the asses-
sor’s reliance on that assumption to award the applicant a benefit or
penalty is uncomfortable, and the second statement feels like a more just
basis for the assessor’s reliance than the first.

Universities could operate on this understanding. They could refuse
to collect and make inferences from any type of categorical information,
including gender, national origin, family income level, and parents’
education level. Instead, universities could provide opportunities for
students to explain the relevance (if any) of these proxy traits to the
outcome-relevant traits the university cares about.’* And indeed, at
least some of the Court’s prior illegal-discrimination jurisprudence
supports this theory: “[TThe Supreme Court has repeatedly held that
otherwise-illegal discrimination cannot be justified based on statistical

100 Many colleges require a supplemental essay as part of their applications, and many schools
that do not require a supplemental essay still allow applicants to submit one. See Adrianne
Owings, Colleges Without Supplemental Essays zoz5, H&C EDUC. (Nov. 5, 2024), https:/
www.hceducationconsulting.com/blog/colleges-without-supplemental-essays [https://perma.cc/N3ND-
J89T].

101 See SFFA, 143 S. Ct. at 2176. Though it does not explain the Court’s imposition of an indi-
viduation requirement, the preexistence of individualized essays did make individuation a low-cost
and easily implemented solution to race-based statistical discrimination.

102 See Beeghly, supra note 76, at 698—99 (identifying this argument but concluding that it is
ultimately misguided).

103 Parental “educational levels positively influence” children’s educational success and achieve-
ment. Parents’ Educational Levels Influence on Child Educational Outcomes: Rapid Litevature Re-
view, CLEARINGHOUSE FOR MIL. FAM. READINESS (Jan. 6, 2020), https://militaryfamilies.psu.edu/
wp-content/uploads/clearinghouse_parents-educational-levels-influence-on-child-educational-
outcomes.2ojano6.final-1.pdf [https://perma.cc/22WT-E8T]].

104 See BLUM, supra note 41, at 79-80.
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generalizations about groups, even if those genervalizations are empivi-
cally supported.”'°> For example, Craig v. Boren'®® and Weinberger v.
Wiesenfeld'°” both invalidated laws premised on accurate gender-based
generalizations due to the type I errors those generalizations caused.'°®

However, this conception is probably not what motivates SFFA’s
essay exception for a few reasons. First, the antistereotyping rationale
in SFFA is concerned specifically with racial stereotypes.'®® 1In the
Court’s view, “[t]he entire point of the Equal Protection Clause is that
treating someone differently because of their skin color is z#ot like treat-
ing them differently because they are from a city or from a suburb,” a
distinction that may be used to stereotype.''® Second, “it’s not generally
illegal for the government or private actors to rely on statistical gener-
alizations.”’'' And finally, the growing body of philosophical literature
examining the coherence of a blanket rule against stereotyping based on
its failure to treat people as individuals has come up empty.!!?

C. The Harm of Racial Stereotyping

Even if statistical discrimination isn’t always wrong, race-based sta-
tistical discrimination might be. The Court ended its opinion by con-
demning the principle it believed colleges had been acting on: “that the
touchstone of an individual’s identity is not challenges bested, skills
built, or lessons learned but the color of [one’s] skin.”''® This condem-
nation is rooted in a fundamental conviction, which this Note dubs the
racial equality axiom: Absent social mediation, race does not cause nor-
matively relevant traits and, therefore, is never itself normatively

105 Starr, supra note 93, at 583.

106 429 U.S. 190 (1976).

107 420 U.S. 636 (1975).

108 In Craig, the Court invalidated an Oklahoma law that established a higher legal drinking age
for men than for women, passed in part to curb drunk driving incidents. 429 U.S. at 191—92, 199—
200. Despite evidence of a correlation between maleness and alcohol consumption, the Court
“deem[ed] it unfair to many young men who do#n’t drive drunk to lump them in with those who do.”
Starr, supra note 95, at 591 (citing Craig, 429 U.S. at 202, 204). In Weinberger, the Court invalidated
the Social Security provision providing spousal death benefits to widows but not to widowers. 420
U.S. at 637—39. The Court recognized that there was at least some “empirical support” for “the
notion that men are more likely than women to be the primary supporters of their spouses and
children.” Id. at 645. However, the incorporation of this correlation into the law violated the Equal
Protection Clause because it unjustly harmed the “women who do work and whose earnings con-
tribute significantly to their families’ support.” Id.

109 See SFFA, 143 S. Ct. at 2170.

110 Id. (first emphasis added).

111 Starr, supra note 93, at 596. For a thorough defense of using generalizations, see generally
SCHAUER, supra note 22.

112 See Beeghly, supra note 76, at 708.

113 SFFA, 143 S. Ct. at 2176.
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relevant.!'* Skin color has no inherent relationship to intelligence, cour-
age, leadership, or other talents. The amount of melanin in one’s skin
is never alone a justified basis for differential treatment.!'> Actions
based on the premise that race does cause normatively relevant traits
are wrong precisely because they violate these truths. Race-based sta-
tistical discrimination is thus wrong because it risks subjecting individ-
uals to decisions made about them in violation of the racial equality
axiom. The use of racial stereotypes always risks, and may cause, type
I errors. The admission of a Black student to a university on the basis
that she has more courage than her peers when she does not makes race
itself normatively relevant.''® Adherence to the axiom of racial equality
thus forbids reliance on race-based statistical discrimination.''?

The ability of the racial equality axiom to explain three additional
aspects of the Court’s equal protection jurisprudence bolsters its justifi-
catory power. First, the racial equality axiom motivates the illegality of
foundational, or taste-based, discrimination. Where discrimination is
both taste- and race-based, race is itself normatively relevant. Race-
based foundational discrimination is therefore irreconcilable with the
racial equality axiom.

Second, the racial equality axiom explains SFFA’s skepticism about
racial diversity as a state interest.!'® Justice Powell’s opinion in Bakke
had recognized racial diversity as a legitimate interest: Just as “[a] farm
boy from Idaho can bring something to Harvard College that a Bosto-
nian cannot offer[,] . . . a black student can usually bring something that
a white person cannot offer.”''® But if the Black student can contribute

114 Cf. ANDERSON, supra note 45, at 157—60 (defining “character race” as “the idea that [mini-
mal] racial groups . . . differ in normatively significant character traits and talents,” id. at 157, and
then asserting that “[c]haracter races, including biological races, do not exist,” id. at 160 (footnote
omitted)).

115 For an introduction to the literature exploring whether this commitment and others like it are
epistemically sound or justified for other reasons, see generally Deborah Hellman, The Epistemic
Commitments of Nondiscrimination, in 4 OXFORD STUDIES IN PHILOSOPHY OF LAW 156 (John
Gardner, Leslie Green & Brian Leiter eds., 2021).

116 S¢e John McWhorter, Opinion, It’s Time to End Race-Based Affirmative Action, N.Y.
TIMES (Jan. 28, 2022), https://www.nytimes.com/2022/01/28/opinion/affirmative-action.html
[https://perma.cc/YM6R-72KV] (describing his dismay at the thought that admissions officers
might assume his daughters had faced obstacles or mistreatment due to their race). Because, in
reality, accurate correlations are never perfect, this Note locates the violation of the racial equality
axiom in statistical discrimination’s inevitable type I errors. However, even the use of a hypothet-
ical, perfect correlation would also likely run afoul of fundamental racial equality because it is still
social mediation rather than race that causes the desirable attribute. Cf. infra notes 122—-123 and
accompanying text.

117 Adherence to the racial equality axiom is subject only to narrow exceptions: The Court has
recognized that interests as grave as physical safety in prisons may justify racial stereotyping. See
Johnson v. California, 543 U.S. 499, 514 (2005).

118 See SFFA, 143 S. Ct. at 2167 (calling “the question whether a particular mix of minority
students produces” the colleges’ desired outcomes — that is, whether diversity produces the col-
leges’ desired outcomes — ”standardless”).

119 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 316 (1978) (opinion of Powell, J.).
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something different from his white peers, it is not because his skin color
caused him to have different thoughts, talents, or experiences. If he has
different thoughts, talents, or experiences, they are due to the social me-
diation of discrimination, celebration, motivation, or more. An assump-
tion that a student’s skin color provides meaningful information about
his contribution to diversity is offensive in a categorically different way
than a similar assumption based on national origin or income, for which
there are no analogous equality axioms.'?° When social mediation alone
supplies a characteristic’s moral salience, distinctions drawn on the
characteristic itself offend the fact of fundamental equality expressed in
the racial equality axiom.!?!

Finally, the racial equality principle helps explain the lessened scru-
tiny applied to sex-based distinctions in constitutional law.'?? Sex, like
race, exists absent social mediation. However, unlike race, sex does
cause normatively relevant traits even without social mediation. For
example, “the large differences in testosterone levels and behavior be-
tween men and women”!2? are not coincidences. There is thus no sex
equality axiom equivalent to the racial equality axiom. The type I errors
that sex-based statistical discrimination risks, and can produce, may in-
validate the practice when the root cause of difference is social media-
tion alone, but they do not violate a principle as foundational as the
racial equality axiom.

One might object to the invocation of the racial equality axiom by
urging that it does not capture the concept of race as used by proponents
of race-based affirmative action. The most basic definition of race is
“minimal race,” or the “real or imagined bodily differences (as of skin color
and hair texture), marking their bearers as ... sharing real or imagined
ancestors, who...have a real or imagined common geographical
origin.”124 But race can also refer to “vacialized group” status, which:

adds to minimal race the idea that ... people differentiated by [minimal

race] are represented as differentially possessing normatively significant
character traits and talents for reasons intrinsic to them, in ways that are

120 National origin and family income are both socially mediated characteristics. Without an
objective existence, no analogous equality axiom is possible.

121 Advocates for racial diversity often emphasize the importance of representation, and there is
some limited evidence suggesting that academic performance of students may improve when taught
by a teacher of the same race. See, e.g., Anna J. Egalite, Brian Kisida & Marcus A. Winters, Rep-
resentation in the Classvoom: The Effect of Own-Race Teachers on Student Achievement, 45 ECON.
EDUC. REV. 44, 50 (2015). However, this justification for affirmative action also violates the racial
equality axiom and holds less weight in the college admissions context where affirmative action
selects coequal peers rather than authority figures.

122 Sex-based distinctions receive intermediate scrutiny, not strict scrutiny. See Craig v. Boren,
429 U.S. 190, 197 (1976); United States v. Virginia, 518 U.S. 515, 524 (1996).

123 See Alvin Powell, How a Hormone Affects Society, HARV. GAZETTE (Sep. 17, 2021),
https://news.harvard.edu/gazette/story/202 1/og/harvard-biologist-discusses-testosterones-role-in-
society [https://perma.cc/P35T-L75YT]; see also United States v. Virginia, 518 U.S. at 533 (“Physical
differences between men and women, however, are enduring . . . .”).

124 ANDERSON, supra note 43, at 154 (emphasis omitted).
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used to justify practices of categorical inequality (segregation, stigmatization,

discrimination), and that . . . such representations help cause such practices.'?3

Racialization “recognizes that ideas about” the “connection[s] be-
tween race and normatively significant character traits” motivate and
(purport to) justify ideologies that rationalize racial “stigmatization, seg-
regation, and discrimination.”'?¢ To many advocates, affirmative ac-
tion, then, is a form of:

[dliscrimination on the basis of unjust racialization, . . . [that] does not take

racialization as a proxy for some other relevant characteristic. Rather, ra-

cialized status itself — being a member of a racially segregated and stigma-

tized group (rather than being a specific victim of discrimination or its

effects) — is the relevant feature of interest.127

Understanding race as racialization, however, doesn’t help. First,
racialization depends on minimal race. One is only “a member of a
racially segregated and stigmatized group” by virtue of possessing the
“real or imagined bodily differences” that indicate a shared ancestry or
“geographical origin.”'?8 “Discrimination on the basis of unjust raciali-
zation” thus also violates the racial equality axiom because it makes
minimal race normatively relevant.’?2° More importantly, however, the
schools did not operate their affirmative action programs with raciali-
zation in mind. As the Court pointed out, it borders on preposterous to
think that the six broad-brush racial categories used by Harvard and
UNC captured anything meaningful about racialization.!3°© Based solely
on their own practices, the universities’ affirmative action programs ran
afoul of the racial equality axiom.

IV. WHAT DOES INDIVIDUATION REQUIRE
IN COLLEGE ADMISSIONS?

If adherence to the racial equality axiom justifies individuation, what
does individuation actually require? Of course, many, if not most, in-
stances of individuation will be uncontroversial. Imagine a Native
American student who writes about her own advocacy to include more
Native American history in her high school’s curriculum.!¥' She ex-
plains that she grew up hearing stories about her ancestors’ experiences
in early America. Learning about their suffering and bravery inspired
her to advocate for that same history to be shared with her peers. This

125 Jd. at 158 (second, third, and fourth emphases omitted).

126 Jd. (emphasis omitted).

127 Id. at 161-62.

128 Id. at 157, 161.

129 Id. at 161.

130 SFFA, 143 S. Ct. 2141, 2167-68 (2023).

131 Although the Supreme Court has suggested that Native American is a political status rather
than a racial group, see Morton v. Mancari, 417 U.S. 535, 553—54 (1974), one of the six categories
Harvard and UNC used to “measure the racial composition of their classes” was “Native American,”
SFFA, 143 S. Ct. at 2167.
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student has made explicit how her race contributed to her development
of valuable skills like advocacy and leadership.

Trickier cases arise when the development of the target trait is itself
tied up with racial stereotypes. This Part thus focuses on what individ-
uation requires when students invoke racial stereotypes in their essays
and argues that, in practice, treating racial stereotypes appropriately re-
quires drawing a bright line between supplying those stereotypes and
evaluating them.

A. Two Essays

In their effort to untangle the Court’s opinion in SFFA, Professors
Benjamin Eidelson and Deborah Hellman propose the following as a
hypothetical essay that would undoubtedly be permissible after SFFA:

I was the only Black student in most of my AP classes in high school. Each

time I raised my hand, I felt a rush of anxiety: was I about to confirm all of

the worst stereotypes about people of my ethnicity? But as hard as this
experience was, I'll always be grateful for the courage and determination
that it helped to engender in me.!3?

In contrast, the Court cited approvingly to a real essay written by a
Black student, Andrew Brennen, as part of his application to UNC.133
It:

described the stereotyping that [Brennen] experienced as a Black

man — such as expectations that his interests should be limited to “rap mu-

sic” or “the hood” — and explained that he “do[es] what [he] do[es] because
people do not expect it from [him], [and] because others who look like [him]

are not able to do it.”134

On the surface, these two essays are similar; they both discuss the
impact that widely held racial stereotypes can have on individuals and
describe how the applicants developed positive qualities from feeling
those stereotypes applied to them. In that sense, they are both minimally
individuated — they specify the nature of the relationship between the
proxy and the target traits. But on closer inspection, the essays differ in
an important respect: Brennen’s identifies the specific racial stereotypes
that applied to him while the hypothetical applicant does not. Brennen’s
essay is thus fully individuated in a way the hypothetical essay is not.

As Eidelson and Hellman acknowledge, in the hypothetical essay,
“Black” could be replaced with any other race or ethnicity — such as
“Irish” — without sacrificing intelligibility.’**> A student who was the
only Irish person in his AP classes, for example, might worry about

132 Benjamin Eidelson & Deborah Hellman, Unveflective Disequilibvium: Race-Conscious Ad-
missions After SFFA, 4 AM. J.L. & EQUAL. 295, 305 (2024).

133 See id. at 303—04 & n.31 (citing SFFA, 143 S. Ct. at 2176).

134 [d. at 304 (alterations two through six in original) (quoting Defendant-Intervenors’ Proposed
Findings of Fact and Conclusions of Law { 25, Students for Fair Admissions, Inc. v. Univ. of N.C,,
567 F. Supp. 3d 580 (M.D.N.C. 2021) (No. 14-cv-00954), Dkt. No. 246).

135 Id. at 305.
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perpetuating stereotypes of the Irish as “hot-tempered” or “devoutly re-
ligious and conservative.”'3¢ The fact that the hypothetical essay re-
mains coherent when the proxy is swapped reveals that it fails the
individuation requirement. The essay does not specify how this appli-
cant’s race led to the development of courage and determination; it
merely explains how the stereotypes faced by an applicant of any
race — when assumed or supplied by the readers — might inspire cour-
age and determination. That is, the conclusion that the student devel-
oped courage and determination is only reasonable if the reader supplies
the racialized inference herself; there is no other way she could know
the content of the “worst stereotypes” about Black or Irish people the
hypothetical student worries she is “confirm[ing]|” with her questions or
comments.!37

The real essay, however, makes explicit the connection between this
specific proxy, Blackness, and the chosen target, the motivation and
ability to defy expectations. Replacing “Black” in this essay with “Irish”
would render the essay incomprehensible — Irish people are not ex-
pected to have interests limited to “rap music” and “the hood.” An Irish
student who claimed to possess tenacity due to overcoming tZose expec-
tations would be met, rightly, with incredulity. Certainly, an Irish ap-
plicant could write a deeply moving essay about developing tenacity by
overcoming ethnic stereotypes; but that applicant would have to explain
how his specific proxy trait, Irishness, led to the development of the
target trait at issue, just as Brennen did.

Just as the proxy race could be replaced in the hypothetical essay, so
too could the racial stereotypes referenced. Based on the essay’s refer-
ence to AP classes, it likely intends to refer to a stereotype about the
intelligence of Black individuals. Unfortunately, many pernicious stere-
otypes about Black people in America still exist today.’®® The essay
could plausibly refer to assumptions about Black individuals’ higher
propensity for criminality, drug use, or low socioeconomic status.'3° Liv-
ing in fear of confirming tZose stereotypes might also engender courage
and determination. Brennen’s essay, on the other hand, specifies which

136 Stereotypes of Ivish People, WIKIPEDIA, https://wikipedia.org/wiki/Stereotypes_of_Irish_
people [https://perma.cc/Q447-WPSC].

137 Eidelson & Hellman, supra note 132, at 305.

138 See Steveotypes of African Amevicans, WIKIPEDIA, https://wikipedia.org/wiki/Stereotypes_
of_African_Americans [https://perma.cc/EF9A-49KK]. For an overview of the historical stereotypes
about Black Americans, see generally Popular and Pervasive Steveotypes of African Americans,
NAT’L MUSEUM OF AFR. AM. HIST. & CULTURE, https://nmaahc.si.edu/explore/stories/popular-
and-pervasive-stereotypes-african-americans [https://perma.cc/D5S6-TXNU]; Laura Green, Stere-
otypes: Negative Racial Stereotypes and Their Effect on Attitudes Toward African-Amevicans,
FERRIS STATE UNIV.. JIM CROW MUSEUM, https://jimcrowmuseum.ferris.edu/links/
essays/vcu.htm [https://perma.cc/67UW-AJ4N].

139 See Steveotypes of African Americans, supra note 138.
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stereotype about people of his race motivated him to defy expectations:
“that his interests should be limited to ‘rap music’ or ‘the hood.’”14°

B. Supplying Versus Evaluating Steveotypes

Though the distinction between Brennen’s essay and the hypothet-
ical one might seem trivial, it directly addresses the Court’s main con-
cern: the continued use of racial stereotypes in college admissions
systems. As Eidelson and Hellman point out, all communication, even
through college admissions essays, is “fundamentally cooperative.”14!
Thus, Eidelson and Hellman contend, at some level, an applicant “will
be counting on the reader to fill in various details based on the common
ground that the two share as inhabitants of the same social world.”142
But that’s not exactly right. Although effective communication indeed
depends on common knowledge or trust, it need not depend on infer-
ence. In other words, there’s a big difference between filling in the de-
tails and evaluating the credibility of a statement.

Consider, for example, two claims about the skills high school stu-
dents gain from playing team sports:

(1) High school students can gain many important skills from playing

team sports like soccer.

(2) High school students can develop a keen sense of curiosity from

playing team sports like soccer.

A typical reader is likely to infer from the first statement that the
writer is referencing skills such as communication, collaboration, and
discipline. In this scenario, the reader supplies the critical information
called for by the statement, namely whick skills high school soccer play-
ers might develop. On the other hand, a reader of the second statement
is tasked only with evaluating whether it is reasonable to claim that
students can develop curiosity through playing soccer.

Each example college admissions essay discussing race is analogous
to one of these scenarios. The hypothetical essay requires the reader to
make a judgment call about what “the worst stereotypes about people
of [his] ethnicity” are.'** In part, that judgment call will rely on the
typical process of decoding language.'#* But it also necessitates that the
reader select particular stereotypes about Black individuals to apply to
the applicant. On the other hand, Brennen’s essay asks the reader only

140 Eidelson & Hellman, supra note 132, at 304 (quoting Defendant-Intervenors’ Proposed Find-
ings of Fact and Conclusions of Law { 25, Students for Fair Admissions, Inc. v. Univ. of N.C., 567
F. Supp. 3d 580 (M.D.N.C. 2021) (No. 14-cv-00954), Dkt. 246).

141 Id. at 322.

142 14.

143 Id. at 305, 319.

144 See ANDREI MARMOR, THE LANGUAGE OF LAW 23-24 (2014); 1 SCOTT SOAMES, The
Gap Between Meaning and Assertion: Why What We Literally Say Often Differs from What Our
Words Literally Mean, in PHILOSOPHICAL ESSAYS: NATURAL LANGUAGE: WHAT IT MEANS
AND HOW WE USE IT 278, 282 (2008).
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to confirm that liking rap music and living in the hood are common and
culturally significant expectations about Black Americans today. Unlike
Brennen’s essay, the hypothetical essay thus requires the reader to do
what SFFA forbids: make race-based generalizations in violation of the
racial equality axiom.

The error costs of supplying racial stereotypes are significantly
higher than those of evaluating racial stereotypes. An assessor who com-
mits a type I error while reading the hypothetical essay imposes a racial
stereotype on the writer that he did not invoke and that may not even
apply to him. She thus violates the racial equality axiom described
above.'*5 On the other hand, the assessor who commits a type I error in
reading Brennen’s essay approves the writer’s assertion of a falsity. She
does not, however, impose a race-based generalization on the author. Of
course, Brennen has himself invoked a racial stereotype. But one’s vio-
lation of the racial equality axiom against oneself does not “demean(] the
dignity and worth of a person”!#¢ in the same way that another’s viola-
tion does. And on the Court’s explanation, it makes no difference
whether the stereotype to which the applicant is subjected is a positive
or negative one. The wrong is in the “allocat[ion of] preference to those
‘who may have little in common with one another but the color of their
skin,’”147

Of course, evaluation requires the reader to either rely on her prior
knowledge or trust the speaker’s assertion. However, an assessor’s reli-
ance on her background understanding of the world and social life to
evaluate a statement does not risk affirmation of racial stereotypes in
the same way that supplying those racial stereotypes does. Supplying
racial stereotypes requires the assessor to exercise independent judgment
about which racial generalizations to elevate and which to ignore. The
assessor thus actively participates in furthering the relevance of partic-
ular racial stereotypes even if she does not endorse them. The type I
error risk that this choice creates violates the racial equality axiom. On
the other hand, evaluating the existence and weight of a racial stereotype
requires the reader to assess only whether the social fact presented to
her is accurate. In doing so, she does not actively promote or disregard
any race-based generalizations and does not run afoul of the racial
equality axiom.

Two objections might be raised. First, admissions officers shouldn’t
be required to artificially blind themselves to the social realities of mod-
ern America.'*8 Moreover, even if they wanted to, “[a]dmissions officers
could not actually constitute themselves as blank slates when it came to

145 See supra notes 113-117 and accompanying text.

146 SFFA, 143 S. Ct. 2141, 2170 (2023) (quoting Rice v. Cayetano, 528 U.S. 495, 517 (2000)).
147 Id. (quoting Shaw v. Reno, 509 U.S. 630, 647 (1993)).

148 Eidelson & Hellman, supra note 132, at 323.
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race, with all of the naiveté (and . .. gullibility) that would entail.”*4°
But the essay exception does not require admissions officers to ignore
race. They can and must use their background knowledge to objectively
evaluate whether the story a candidate tells about himself and why he
would make a valuable addition to the university is a reasonable one.
The assessor may not, however, apply her own notions of what it means
to be a particular race to a candidate who has not voluntarily adopted
that description.

Second, an objector might worry that, as described above, the indi-
viduation requirement unreasonably burdens applicants, either obliging
those who wish to discuss race to provide a sufficiently detailed history
of racism in the United States!s° or “disabl[ing]| them from writing good
essays qua essays.”'5! But, to satisfy the individuation requirement as
conceived of here, a Black applicant need not provide “the history and
current reality of anti-Black racism in the United States”;'5? he need
only provide sufficient contextual information such that the assessor can
reasonably assess the accuracy of the story the applicant tells. Although
this requirement could detract from the quality of applicants’ writing,
Brennen’s essay and others like it should help allay these concerns.

CONCLUSION

A statistical discriminator uses accurate stereotypes to dole out ad-
vantages and disadvantages. But when those stereotypes are about race,
statistical discrimination’s inevitable errors violate the principle that
race is never normatively relevant absent social mediation. Social me-
diation itself — the mistreatment or inspiration that inspires courage
and leadership — rather than race, is the proper object of consideration.

On the Court’s reasoning, affirmative action as practiced by univer-
sities was illegal because it was a form of race-based statistical discrim-
ination. As an individuation mechanism, the essay exception excises
college’s illegitimate reliance on racial stereotypes. It gives applicants
the opportunity to explain the connection between race and normatively
relevant traits and allows assessors to evaluate, but not supply, racial
stereotypes offered by the applicant. Understanding SFFA through the
lens of statistical discrimination not only crystalizes the moral truth of
fundamental racial equality but also provides practical guidance to ad-
missions offices, applicants, lower court judges, and the general public
on how to abide by SFFA’s principles going forward.

149 4.

150 Id. at 322.
151 Id. at 323.
152 Id. at 322.





