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INTRODUCTION

In many U.S. states, climate laws and regulations were designed us-
ing distinct policy ideologies from those used in traditional environmen-
tal laws: Whereas traditional environmental laws typically mandate
specific technology changes and pollution reductions at individual facil-
ities,! climate laws often rely on the private sector to identify solutions
and establish “technology-neutral” incentives to innovate.? The quin-
tessential example of the latter framework is a market-based regulatory
regime that requires aggregate emission reductions but does not dictate
where those reductions come from.? California is a recognized leader of
such market-based approaches to climate regulation.* California’s hall-
mark climate regulations, including the Cap-and-Invest Program (for-
merly known as Cap-and-Trade)® and the Low Carbon Fuel Standard,®
first set greenhouse gas emission targets and then let the private sector
decide which technology solutions to adopt and where to build them.’

Despite California’s reputation as a climate leader, Environmental
Justice (EJ) communities have argued that the state’s market-based pro-
grams are not actually serving the EJ movement’s fundamental goals of
liberating communities from the wide-ranging harms of the fossil fuel-
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reliant economy.® Although the legal and policy literature has engaged
with EJ critiques of market-based climate regulation, most of that liter-
ature focuses on the distributional impacts of greenhouse gas emissions
mitigation and on approaches for achieving more “equitable” pollution
burdens.® This Essay, however, argues that market-based approaches
to climate regulation, as embodied in California, are at odds with E]J for
a more fundamental reason: their deprioritization of democratic deci-
sionmaking processes.

This Essay posits that many policy questions decided in climate reg-
ulatory processes are questions that would benefit from robust commu-
nity input, including questions about what types of new technologies to
deploy and where to build them. Those questions are as value-laden as
they are technical, and by placing them primarily in the hands of regu-
lators and the private sector, California has missed opportunities to
strengthen the legitimacy of its regulatory institutions and build climate
solutions with community buy-in. The implications of this Essay’s anal-
ysis are relevant not only to California but to all governments consider-
ing how to structure climate regulations.

This Essay draws lessons from the author’s experience as a legal fel-
low at Communities for a Better Environment, a community-based
organization that supports organizing and litigation to reduce environ-
mental hazards in California EJ communities. Part I of the Essay
introduces the EJ movement through the example of one EJ
community — Richmond, California — home to one of the state’s big-
gest oil refineries. Part II places the EJ] movement’s goals within the
context of legal scholarship about regulatory law and describes the var-
ious ideals that administrative processes can be designed to serve, argu-
ing that the democratic process ideal is important and undervalued.
Part III describes the frameworks that the EJ] movement has offered for
addressing climate change, examines California’s climate regulations,
and argues that the values underpinning those regulations conflict with
the EJ] movement’s vision of climate justice. Part IV looks closely at a
recent regulatory proceeding for one of California’s climate regulations,
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illustrating what is lost when a regulation is designed to prioritize
market-based decisionmaking rather than democratic decisionmaking.

I. RICHMOND, CALIFORNIA: A WINDOW
INTO THE ENVIRONMENTAL JUSTICE MOVEMENT

Richmond, a working-class city in the eastern San Francisco Bay
Area, holds a deep legacy of environmental injustice.’® Richmond is one
of the most diverse cities in the country, and its residents are predomi-
nantly people of color, including Black, Latinx, Asian, and Native
American residents.!’ A large portion of Richmond’s population is
made up of foreign-born and working-class families.’? It is also home
to the Chevron Richmond oil refinery, a century-old refinery that is the
second-largest emitter of greenhouse gases in California.'®> The refinery,
which converts crude oil into products such as gasoline, diesel, and jet
fuel,’* provides a large share of the Bay Area’s transportation fuels.'s
That refining process, which powers the area’s transportation sector,
also releases greenhouse gases and a variety of health-harming air pol-
lutants.’® The Chevron refinery is Richmond’s single largest source of
fine particulate matter (PM2.5), a pollutant that contributes to cancer,
stroke, heart attack, and respiratory diseases.'” Overall, residents living
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near the Chevron refinery face some of the highest air pollution levels
in the state!® and fall in the highest state percentiles for asthma.!®

In Richmond and the broader Bay Area, patterns of exposure to fos-
sil fuel pollution are interwoven with the region’s racial history. In the
neighborhoods immediately downwind of the Richmond refinery, over
ninety-five percent of residents are people of color.2® As a result, people
of color, particularly Black and Latinx households, disproportionately
bear the pollution burden of the refinery.?! Those inequities are the
direct results of discriminatory government policies: During World War
II, thousands of Black workers moved to the area to work at the Rich-
mond shipyards,?? and the federal government built segregated public
housing for these workers, placing Black households in lower quality
housing close to industrial sites like the refinery.?® Segregationist hous-
ing policies that continued after the war further embedded patterns of
higher pollution exposures in Black, Latinx, and Asian neighborhoods,
which persist in the Bay Area today.?*

Richmond’s experience is mirrored in many EJ] communities
throughout California and the United States. Redlining and other forms
of institutionalized racism have steered people of color into living close
to polluting facilities,?5 and nationwide, people of color face higher ex-
posure to air pollution than white people, a pattern that extends across
income categories and geographic regions.?® For as long as the country’s
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economy has been powered by fossil fuels, communities of color have
been forced to shoulder the pollution burden of fossil fuel infrastructure.?’

EJ communities also face power disadvantages relative to the pol-
luting industries impacting their health. Industrial facilities tend to lo-
cate near low-income and non-white neighborhoods where they expect
to encounter less political resistance and scrutiny,?® and they often use
their economic and political resources to minimize regulatory obliga-
tions. Richmond is a textbook example of that dynamic: Taxes and fee
payments from Chevron comprise nearly twenty-five percent of Rich-
mond’s General Fund, and many local jobs rely on the refinery.?° The
refinery’s local economic significance and political influence have helped
it avoid making costly changes to reduce and remediate pollution.3°

The EJ movement developed in response to the disproportionate im-
pacts of environmental pollution on communities of color and poor com-
munities, and in recognition of the need for communities to build
political power to protect themselves from pollution.?! In Richmond, a
longtime locus for EJ activism, several community-based organizations
have worked since the 1980s to protect residents from harmful emissions
from the refinery and other polluting sites nearby.?? Among them are
Communities for a Better Environment and the Asian Pacific Environ-
mental Network, which are focused on holding the Chevron refinery
accountable for its local and global pollution impacts and on building
an economic future for Richmond beyond the refinery.3?

EJ activism solidified into a nationwide movement in the 1980s and
1990s when grassroots advocates gathered at the People of Color Envi-
ronmental Leadership Summit and elaborated a common vision and set
of principles, known as the “Principles of Environmental Justice.”3*
Although EJ advocates have built nationwide coalitions to advance
shared goals, most EJ advocacy occurs through local, community-based
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Perspectives, in ENVIRONMENTAL JUSTICE 6, 7-8 (Brendan Coolsaet ed., 2021).

32 Soiffer, supra note 10.

33 See Will McCarthy, California City’s $550m Deal with Chevron Could Be a National Model
for Environmentalists, POLITICO (Sep. 3, 2024, at 05:00 ET), https://www.politico.com/news/2024/
09/03/richmond-california-chevron-oil-oo176922 [https://perma.cc/TsAB-BGLE].

34 See The Principles of Envivonmental Justice, Oct. 27, 1991, https://climatejusticealliance.org/
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and Envivonmental Injustice: Los Angeles’ Failed Experiment in Air Quality Policy, 9 DUKE
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but that it came out of a longer tradition of disenfranchised groups organizing to redress hazardous
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organizations focused on local pollution.?> The EJ movement, in con-
trast to the mainstream environmental movement, is largely rooted in
local organizing against environmental hazards, with an underlying mis-
sion to secure liberation from institutions and power structures that have
caused destruction to land and communities.*¢ In California, EJ organ-
izations have built significant political power at state and local levels
and have formed strong coalitions that target the harmful impacts of the
fossil fuel industry.3?

II. THE NORMATIVE IDEALS OF REGULATORY LAW

As part of their efforts toward achieving greater power in deci-
sionmaking, EJ organizations demand a deeper role for democratic
participation in regulatory proceedings. The EJ movement’s critiques
of regulatory processes implicitly invoke normative views about how
administrative law should be structured to address social problems.
This Part places the participatory goals of the EJ] movement in the con-
text of scholarly debates about regulatory decisionmaking by describing
a typology of normative ideals underlying debates about regulatory law.
The EJ movement’s critiques find resonance in the administrative law
literature, where some scholars have argued that the democratic process
ideal is important and underserved.

The modern administrative process is subject to perpetual concerns
about its legitimacy.®® Administrative processes have less built-in polit-
ical accountability compared to legislative processes and are often com-
plex, opaque, and difficult for members of the public to engage in.3° As
a result, administrative processes are criticized by observers across the
political spectrum as illegitimately wielding “substantial public power”+°
and leading to potentially “unlawful, unsound, or undemocratic” deci-
sions.*! That legitimacy critique closely relates to EJ concerns that ad-
ministrative decisionmaking tends to serve the interests of the most
powerful and well-resourced private parties, including fossil fuel corpo-
rations, while deterring affected community members from participation.

In sorting through the morass of critiques and proposals to reform
administrative law, legal scholars have identified various ideals that

35 See, e.g., CLIMATE JUST. ALL., https://climatejusticealliance.org [https://perma.cc/MD7T-TS3L].

36 See The Principles of Environmental Justice, supra note 34.

37 See, e.g., Jonathan K. London, Defying Gravity: Environmental Justice Rises in California’s
Capital City, 27 INT’L J. JUST. & SUSTAINABILITY 354, 555 (2022); TRACY E. PERKINS,
EVOLUTION OF A MOVEMENT: FOUR DECADES OF CALIFORNIA ENVIRONMENTAL
JUSTICE ACTIVISM 161 (2022).

38 David Arkush, Essay, Democracy and Administrative Legitimacy, 47 WAKE FOREST L.
REV. 611, 611 (2012).

39 See id. at 611-12.

40 Thomas O. Sargentich, The Reform of the American Administrative Process: The Contempo-
rary Debate, 1984 WIS. L. REV. 385, 393.

41 Arkush, supra note 38, at 612.
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could improve the legitimacy and effectiveness of administrative pro-
cesses by modeling “how a well-regulated, legitimate, and rationally-
functioning administrative process should operate.”? The foundational
typology comes from Professor Thomas Sargentich, who argues that de-
bates about administrative law form are conceptually underpinned by
three ideals: the public purposes ideal, the democratic process ideal, and
the rule of law ideal.*?

The public purposes ideal frames the administrative process’s chief
purpose as achieving “sound public policy,”** or, in other words, policy
that effectively and efficiently achieves valued public ends.*> The expert
agency model is a powerful representation of this ideal. Under the ex-
pert agency model, agency discretion is justified by officials using their
expertise to make sound public policy decisions, particularly when there
is some objective or rational way to guide and evaluate those decisions,
such as cost-benefit analysis.#¢ The agency is a legitimate decisionmaker
— despite its lack of political accountability — because of its capacity
to determine the objectively correct or effective policy solution.

An alternative representation of the public purposes ideal is agency
deference to the private market (the “market-based model™7). In Sar-
gentich’s telling, proponents of the public purposes ideal, who recognize
the practical difficulties in achieving sound public policy through agency
action alone, look to the private market to achieve the same purposes.*®
Under the market-based model, market forces motivate actors to make
rational decisions, and (in the absence of market failures) those rational
decisions aggregate together to embody the public interest.*® Because
the private market can achieve outcomes consistent with the public in-
terest, the administrative process should harness rather than hinder that
decisionmaking process.’° Proponents of this viewpoint advocate for
market-based approaches to regulating pollution, which correct for ex-
ternalities (where polluters do not internalize the full social costs of their
pollution), but otherwise look to private markets to determine how to
reduce pollution.>?

The democratic process ideal, by contrast, articulates the “chief func-
tion” of the administrative process as representing the “views of

42 Sargentich, supra note 40, at 393.

43 Id. at 392—93; see also Gerald E. Frug, The Ideology of Bureaucracy in American Law, 97
HARV. L. REV. 1276, 1281-84 (1984). The rule of law ideal, which is associated with legal formal-
ism, is not discussed here because it does not play an important role in the relevant debates about
environmental regulation.

44 Arkush, supra note 38, at 615.

45 See Sargentich, supra note 40, at 411.

46 See Arkush, supra note 38, at 616.

47 Sargentich, supra note 40, at 420.

48 See id. at 419.

49 See id. at 419—20.

50 See id. at 420.

51 See id. at 420—21.
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interested members of the public.”? That function is achieved by deci-
sionmaking processes with high levels of public participation, where of-
ficials are accountable for considering the views of affected groups.53
Although the agency retains discretion, that discretion is legitimized by
public accountability.5+

The democratic process ideal has held increasing academic relevance
in recent decades as scholars have directed attention to democratic de-
cisionmaking within administrative processes.5s Concepts such as “de-
liberative democracy,” “administrative democracy,” and “new
governance” offer innovative ideas for broadening and enhancing public
participation in government decisionmaking processes.’® Meanwhile,
scholars have argued that the democratic process ideal remains under-
served in administrative law.5” Professor David Arkush points to wide-
spread perceptions that regulatory agencies are “captured” by the
industries they regulate and that, even where agencies are not captured
per se, regulated industries and their interests tend to dominate the reg-
ulatory process.’® In Arkush’s telling, redesigning administrative pro-
cesses to account for the input of a wider range of interest groups could
enhance their legitimacy.5°

Additionally, Professor Mariano-Florentino Cuéllar argues that alt-
hough “prevailing wisdom” prioritizes the role of technical experts in
regulatory decisionmaking, empirical evidence suggests that there
is value in broader public involvement.®© He examines notice-and-
comment submissions for a set of sample rulemakings and observes that
comments from the “lay public” often comprise the vast majority of com-
ments, that “laypeople nearly always raise concerns that are relevant to
the agency’s legal mandate,” and that comments from more technically
sophisticated interest groups do not always capture the “range of con-
cerns” that members of the public raise.®! He argues that laypeople have
greater interest in rulemakings than scholars tend to assume, although
their contributions are often discounted by agency staff who tend to look
for sophistication in public comments.®? These scholars thus articulate
a basis for taking the democratic process ideal more seriously in the
design of regulatory law.

52 Id. at 425—26.

53 Id. at 425.

54 See Arkush, supra note 38, at 620—21.

55 See Shelley Welton, Grasping for Energy Democracy, 116 MICH. L. REV. 581, 623 (2018).

56 Id. at 623—24.

57 See, e.g., Arkush, supra note 38, at 622.

58 Id.

59 Id. at 625.

60 Mariano-Florentino Cuéllar, Rethinking Regulatory Democracy, 57 ADMIN. L. REV. 411,
415-16 (2003).

61 Id. at q14-15.

62 See id.
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IITI. THE SHAPING OF CALIFORNIA CLIMATE REGULATIONS

A. Environmental Justice Frameworks to Address Climate Change

The democratic process ideal is resonant with the EJ movement’s
emphasis on enhancing public participation in administrative processes,
both through the development of resources that help community mem-
bers participate in administrative proceedings and through advocacy ef-
forts that demand greater opportunities for participation and deeper
consideration of public input in decisionmaking.

The EJ movement’s proposed solutions to the climate crisis differ in
important ways from the predominant policy approaches that have been
implemented at national, state, and local levels. EJ coalitions such as
the Climate Justice Alliance®? and the Energy Democracy Project®* have
coalesced around several “framework[s] for change,” which are broad
but precisely described visions for how the transition away from a fossil
fuel-reliant economy should happen.®> These frameworks guide the
specific climate advocacy work of many EJ organizations, including
those in Richmond and across California that advocate for ending reli-
ance on petroleum.

The first relevant framework is the “just transition” framework, a
vision of transitioning away from extractive economic and energy sys-
tems toward a “regenerative economy” that “redistribute[s] resources
and power to local communities.”®® The just transition framework calls
for “strategies that democratize, decentralize, and diversify economic ac-
tivity,” so that communities and workers can gain greater control over
the energy system that shapes their daily lives, instead of relying on
climate solutions that reinforce the same power dynamics that created
the existing energy system.®’” A second, interrelated framework is “en-
ergy democracy,” which proffers that the transition off carbon-emitting
energy sources cannot be a merely technological task; instead, it requires
developing new models for producing and distributing energy that en-
hance the control of local communities (particularly low-income com-
munities and communities of color) over clean energy generation and
distribution.*®

A fundamental component of those frameworks is community con-
trol over decisionmaking. In the just transition worldview, climate
change is enabled by concentration of resources and power and by

63 CLIMATE JUST. ALL., supra note 35.

64 ENERGY DEMOCRACY PROJECT, https://energydemocracy.us [https://perma.cc/YAB6-KUMS].

65 See Just Transition: A Framewovk for Change, CLIMATE JUST. ALL., https://
climatejusticealliance.org/just-transition-2 [https://perma.cc/g4 EX-LZPs].

66 Jd.

67 Just Transition, MOVEMENT GENERATION, https://movementgeneration.org/justtransition
[https://perma.cc/J2LJ-88GB] (emphasis omitted).

68 See, e.g., About, ENERGY DEMOCRACY PROJECT, https://energydemocracy.us/about [https:/
perma.cc/HU88-T6B3].
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government structures that protect powerful entities at the expense of
the broader public and the planet.®® Expanding democratic deci-
sionmaking is both a strategy and a goal of just transition: It is a mech-
anism for redistributing power, underpinned by the belief that
decentralized decisionmaking will achieve a healthier and safer environ-
ment for communities and workers.”® The just transition vision of de-
mocracy is expansive: The ideal governance approach is a “deep
democracy,” where “people are in control of the decisions that affect
their daily lives; from where they work to how they collectively manage
shared resources across scales.””! E]J organizations put the frameworks
into practice through a variety of strategies, and because environmental
and climate problems are often managed through regulatory processes,
promoting democratic participation in administrative proceedings is an
important component of EJ work.”?

B. California’s Climate Approach

California’s approach to regulating greenhouse gases, by contrast,
has been shaped overwhelmingly by the public purposes ideal, whereby
the primary goal has been to develop policies that most efficiently miti-
gate climate-warming emissions. As a result, it is not responsive to the
values of the EJ movement, despite the steadfast involvement of E]J
advocates in the development of California’s climate laws and regula-
tions. Importantly, the values of democratic decisionmaking have been
deprioritized in debates about how to structure climate regulations.”?

California climate law reflects the influence of market-based policy
ideologies.”* California’s foundational climate statute is the 2006 Global
Warming Solutions Act’s (commonly referred to as “AB 32”), which has
a broad, straightforward structure: It sets a target of reducing the state’s

69 See MOVEMENT GENERATION, FROM BANKS AND TANKS TO COOPERATION AND
CARING: A STRATEGIC FRAMEWORK FOR A JUST TRANSITION #7-8 (2017), https:/
movementgeneration.org/wp-content/uploads/2016/11/JT_booklet_Eng_printspreads.pdf [https://
perma.cc/FB2A-7PUE].

70 See id. at 16-17.

1 Id. at 18.

72 See genmerally Scott Kuhn, Expanding Public Participation Is Essential to Environmental
Justice and the Democratic Decisionmaking Process, 25 ECOLOGY L.Q. 647 (1999) (discussing the
importance of public participation for achieving EJ goals).

73 Some early legal scholar proponents of market-based approaches to environmental regulation
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greenhouse gas emissions down to 199o levels by 2020 (later updated to
forty percent below 1990 levels by 20307°) and directs the California Air
Resources Board (CARB) to develop policy mechanisms to achieve that
target.”? AB 32 gives CARB authority to “adopt rules and regula-
tions . . . to achieve the maximum technologically feasible and cost-
effective greenhouse gas emissions reductions.””® When AB 32 was
enacted, the Governor and state legislature intended to create a pollu-
tion trading program for greenhouse gases, but that was not explicitly
incorporated into the statute due to resistance from EJ groups.’® In-
stead, AB 32 states that CARB “may” employ “market-based compliance
mechanisms,” so long as it considers their “potential for direct, indirect,
and cumulative emission impacts . .. including localized impacts in
communities that are already adversely impacted by air pollution.”s°

Pursuant to its authority under AB 32, CARB runs California’s two
largest and most consequential climate regulations: the Cap-and-Invest
Program and the Low Carbon Fuel Standard (LCFS). Each takes a
market-based approach to reducing greenhouse gas emissions. The
Cap-and-Invest Program sets a statewide, declining cap on greenhouse
gas emissions and issues emission credits commensurate with that cap.s!
It requires regulated sources (such as refineries, electricity generators,
and industrial manufacturers) to procure credits equivalent to their
emissions.®? The LCFS, which applies specifically to fuels used in the
transportation sector, sets a declining “carbon intensity” target for trans-
portation fuels and requires fuel producers to procure credits to ensure
that the overall carbon intensity of fuels used in California meets that
target.8® Both programs set statewide goals and incentivize polluters to
reduce emissions, but allow the private sector to determine exactly how
to reduce emissions.®*

EJ advocates’ opposition to market-based climate regulations has
been a topic of scholarly and political debate since AB 32’s enactment,
but even that debate has existed primarily within the confines of the
public purposes ideal. The main debate has been whether California’s
market-based regulations exacerbate the distributional inequities of

76 Act of Sep. 8, 2016, ch. 249, § 2, 2016 Cal. Stat. 2572, 2573 (codified at CAL. HEALTH &
SAFETY CODE § 38566.

77 CAL. HEALTH & SAFETY CODE §§ 38530, 38560.

78 Id. § 38560.

79 Kaswan, supra note 74, at 91—-92.
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81 Cap-and-Invest Program: About, CAL. AIR RES. BD., https://wwz.arb.ca.gov/our-
work/programs/cap-and-invest-program/about [https://perma.cc/T6WW-KCYT].

82 See California Cap and Trade, CTR. FOR CLIMATE & ENERGY SOLS,
https://www.c2es.org/content/california-cap-and-trade [https://perma.cc/8GA4-CHS87].

83 See Low Carbon Fuel Standard: About, CAL. AIR RES. BD., https://ww2.arb.ca.gov/our-
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pollution by incentivizing companies to concentrate emissions at their
most polluting facilities (that are most expensive to clean up), thus caus-
ing pollution to increase in already-burdened communities.®> That con-
cern has led to the adoption of companion policies that work alongside
market-based programs and target pollution mitigation in overburdened
communities.®® For example, when the Cap-and-Invest Program was
authorized by statute in 2017,3” a companion bill called AB 617 pur-
ported to address EJ concerns by requiring improved pollution moni-
toring and the establishment of plans to address cumulative pollution
burdens in heavily polluted areas.®® Additionally, a portion of the funds
that the Cap-and-Invest Program raises through sales of pollution cred-
its must be used to benefit “disadvantaged communities.”s?

The scholarly debate, however, has not accurately diagnosed EJ ad-
vocates’ fundamental critiques of market-based regulation, and as a re-
sult, the solutions often miss their mark. Inequitable distributional
impacts are only symptoms of a greater problem. More fundamentally,
California’s market-based regulatory regime is inapposite to the values
and goals of the EJ movement, which are rooted in the need for com-
munity control over decisionmaking. California’s market-based regula-
tions, in contrast, look to the private sector to determine how and where
to reduce emissions. The California EJ movement has thus largely re-
garded scholars’ and policymakers’ preferred solutions (including AB
617 and expenditure of Cap-and-Invest funds in disadvantaged commu-
nities) as inadequate.®°

One feature of California’s climate laws that does serve the demo-
cratic process ideal is AB 32’s creation of an Environmental Justice Ad-
visory Committee (EJAC), a group that consists of representatives from
EJ communities across the state that provide input to CARB on rule-
makings.®! But, as the following Part explains, the EJAC’s input is not
always successfully incorporated into decisions about California’s market-
based programs.
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IV. WHAT HAPPENS WHEN THE DEMOCRATIC PROCESS IDEAL
IS IGNORED?

Although many EJ advocates have opposed California’s market-
based climate framework since its creation,°? they nevertheless
participate in state regulatory processes to try to influence agency deci-
sionmaking.?® This Part examines an important recent example of EJ
advocacy in a state regulatory proceeding — the 2024 regulatory up-
dates to the LCFS — as an experience that illustrates how California’s
reliance on market-based regulation leads to the marginalization of com-
munity voices in decisions that are well within the public’s competence
to weigh in on.%*

The 2024 updates to the LCFS program generated significant public
controversy and debate about the future of the transportation sector,
and many EJ organizations asked for regulatory reform to ensure that
the LCFS would incentivize sustainable technology solutions that would
provide real benefits to overburdened communities.®> A central topic of
controversy in the regulatory proceeding was the role of biofuels in Cal-
ifornia’s transportation sector.°® Biofuels, made from renewable feed-
stocks such as corn and soybean oil, are liquid fuels that can be
combusted in vehicle engines and can thus be substituted for their pe-
troleum counterparts.®” Because LCFS credits are based solely on fuels’
carbon intensity, and because CARB generally considers biofuels to have
lower carbon intensity than petroleum fuels,*® the LCFS awards pro-
gram credits to their producers and thereby incentivizes their use.%°
That incentive structure, combined with a cheap supply of biofuel
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feedstocks, has created a rapidly growing biofuel market in California’s
transportation sector, and biofuels already outpace petroleum diesel as
the main fuel source for trucks and trains.'®® Increased reliance on bio-
fuels benefits feedstock producers as well as California oil refineries,
which can earn LCFS credits for refining biofuel feedstocks instead of
petroleum.10?

California’s growing reliance on biofuels, however, creates problems.
First, increased cultivation of biofuel crops like soybeans causes defor-
estation and threatens food systems.'°? Second, biofuels create a new
revenue stream for oil refineries, which may extend their lives and delay
the phasedown of refinery pollution in overburdened communities like
Richmond.'*® Third, a relatively cheap supply of biofuels can crowd
out incentives to invest in more durable climate solutions, including elec-
tric vehicles and other clean transit technologies.'** The LCFS, which
merely sets carbon intensity standards and then allows the private sector
to figure out what fuels to produce, does not naturally account for or
address those problems. As a result, the LCFS does not provide the
public an opportunity to weigh in on the amounts of biofuels that are
desirable in the transition away from fossil fuels.

EJ organizations, concerned about the harmful local and global im-
pacts of biofuels, have advocated for limits on the use of biofuels in
California and redirection of LCFS incentives to zero-emission transit
technologies.'®> Richmond-based advocates, and advocates in refinery
communities across California, have been particularly vocal about
the drawbacks of incentivizing biofuels because increased biofuel pro-
cessing at oil refineries threatens to exacerbate air pollution in those
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103 See Cmtys. for a Better Env’t, Comment Letter on Proposed Low Carbon Fuel Standard
Amendments 4 (Feb. 20, 2024), https://www.cbecal.org/wp-content/uploads/2024/03/CBE-LCFS-
Comments.pdf [https://perma.cc/gEBL-5NCB] [hereinafter Communities for a Better Environment
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communities.’®® Throughout the 2024 LCFS rulemaking proceeding,
EJ advocates as well as the EJAC asked CARB to place limits on the
volume of biofuels that can earn LCFS credits.'°” They argued that the
environmental and economic modeling that CARB relied on in setting
the parameters of the LCFS crediting program failed to account for the
harmful local impacts of biofuel refining, as well as the global emissions
impacts from deforestation associated with biofuel production.'°®

Throughout the regulatory proceeding, however, CARB resisted
modifying the LCFS program to address the drawbacks of biofuels, re-
lying instead on its modeling that purportedly showed that limits on
biofuels would lead to higher carbon emissions and local pollution.!¢®
Moreover, CARB focused its public engagements on technical topics
such as emissions modeling scenarios rather than on the broad concerns
raised by EJ advocates and the EJAC.''© CARB'’s lack of responsive-
ness spurred widespread frustration about the public engagement pro-
cess and led a coalition of advocacy groups to organize an independent
public workshop for residents and technical experts to discuss their con-
cerns about the program and ideas for reform.!'' Ultimately, CARB
made only minor changes to how the LCFS program treats biofuels, and
EJ and other environmental groups have since filed lawsuits challenging
the final rule.''?

The history of the LCFS program illustrates how market-based reg-
ulatory frameworks can create systemic obstacles against effective par-
ticipation by EJ communities and the broader public in decisions about
how to transition the economy away from fossil fuels. Determining the
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role of biofuels in the climate transition is a challenging problem, and
not for mere technical reasons: It requires weighing conflicting values to
determine whether and to what extent biofuels should be subsidized to
help ease the transition away from petroleum fuels, and to what extent
refinery communities should shoulder the burden of that transition. By
default, the LCFS program deferred to the private market to make those
determinations. CARB’s regulatory framework made it difficult for the
public to engage in a fundamental, values-based discussion about the
role of biofuels in the climate transition. Instead, the types of questions
and the types of arguments that were valued in the regulatory process
were highly technical questions about, for example, whether CARB
modeled air quality emissions correctly.''> The type of participatory
decisionmaking that the EJ movement asks for, in which input from
community members — like those in Richmond who live alongside oil
refineries and other fossil fuel infrastructure — has as much weight as
the input of technical experts and industry participants, is unachievable
if the regulatory framework is not designed to serve the democratic pro-
cess ideal.

CONCLUSION

California’s climate regulations, and the debates and values that in-
formed their design, are largely shaped by the public purposes ideal,
which views expert regulators and the private market as providing
sound policy that legitimizes the administrative decisionmaking process.
That ideal is deeply at odds with the philosophy of the EJ movement,
which instead views community-grounded decisionmaking as the fun-
damental source of sound policy solutions. The recent LCFS rulemak-
ing process provides one illustration of how California’s market-based
regulatory framework deprioritizes democratic decisionmaking and thus
loses opportunities to solicit and incorporate valuable public input. The
types of policy questions that are wrapped up in regulatory deci-
sionmaking are often questions that can and should be posed to com-
munities and the interested public rather than decided solely by
regulators and industry.

113 See Cal. Air Res. Bd., supra note 110, at 20—21.



