BAD BOY JURISPRUDENCE

In 2009, President Barack Obama set off a “radioactive” debate
when he told the White House Press Corps that he would seek a judge
“with ‘empathy’ for ‘people’s hopes and struggles’” to replace retiring
Justice Souter.? Commentators on the right condemned the so-called
“empathy standard” as inconsistent with the rule of law.®> These oppo-
nents of empathic judicial reasoning reduced the concept of empathy to
something resembling idiosyncratic preference and personal affection.*
They forged an association between empathy and “judicial activism,”
setting empathy as adverse to impartiality. And they presented con-
servatism as squarely on the side of impartiality, against empathy. As
conservative columnist Charles Krauthammer declared at the time, “if
nothing else, [conservatism] stands unequivocally against justice as em-
pathy — and unequivocally for the principle of blind justice.”® Legal
counsel to the Judicial Confirmation Network, a powerful lobby for con-
servative judicial nominees,” warned that President Obama would “be-
come the first president in American history to make lawlessness an
explicit standard for Supreme Court justices.”®

Some on the left ran interference, asserting that critics misunderstood
what the President meant by “empathy.” Some legal scholars subse-
quently intervened, arguing that empathy is an essential judicial
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attribute.’© A small handful maintained that all judges inevitably exer-
cise empathy.'' But, at the height of the debate, the leading luminaries
of the liberal legal and political movement largely threw up their hands
in surrender.'? Then-Judge Sotomayor distanced herself from empathy
during her confirmation process, leaning into the empathy—-impartiality
dichotomy in asserting: “We apply law to facts. We don’t apply feelings
to facts.”’*> And President Obama deftly avoided the term in his public
statements about Justice Stevens’s retirement and during Justice Ka-
gan’s subsequent confirmation process.'* That cleared the way for a
largely unchallenged conservative characterization of empathy as a
cognitive bias afflicting ideologically liberal jurists, mostly on behalf of
marginalized groups or individuals.!> The idea of empathic judicial rea-
soning, which had for decades been generally uncontroversial, overnight
became “positively toxic” and was merged seamlessly into longstanding
critiques of liberal jurisprudence as “activist.”1¢

For all the heat that the empathy debate generated, it mostly failed
to shed light on how empathy shows up in judicial reasoning. Worse, it
“turn[ed] ‘empathy’ into a dirty word,” stifling discussion of how the
conscious exercise of empathy can mediate baser cognitive biases.!”

That is a shame. A conservative legal movement that foreswears
empathy denies its jurists empathy as a tool to combat unavoidable cog-
nitive biases such as in-group preference and out-group prejudice.'®
To the extent that these jurists conceive of the exercise of empathy
as infusing their reasoning with impermissible resort to affective, emo-
tional instinct, an irony emerges: The “anti-empathic turn”!® divests
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conservative judges of a powerful tool in tamping down cognitive biases
and affective instincts.?°

Members of the conservative legal movement may bristle at the idea
of empathy, believing it to be antithetical to cold, impartial reason, but
they should reconsider. When a jurist declines to exercise empathy con-
sciously, he loses a crucial defense against reasoning in ways that are
biased by his baser psychological instincts. Those instincts include nat-
ural, inevitable — and, indeed, empathic — judgments about parties
and causes.?! This is because judges, like all people, are vulnerable to
social-psychological impulses like intergroup empathy bias,?? in-group
favoritism, and out-group prejudice.?* And indeed those impulses,
which together one might call in-group/out-group reasoning, are mani-
fest in conservative jurisprudence, including at the Supreme Court.
This Note illustrates how in-group/out-group reasoning might shape
conservative Justices’ decisionmaking and jurisprudence. In so doing,
it rebuts the charge that conservative jurisprudence?* embodies a
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ally ADRIAN VERMEULE, COMMON GOOD CONSTITUTIONALISM (2022). Moreover, not all
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as conservative. For example, Seventh Circuit Judge Posner, an active affiliate of the Federalist
Society, took ideologically liberal positions “[i]n cases about prison conditions, voting rights, immi-
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neutral impartiality that eschews cognitive bias—driven and empathic
reasoning. And it suggests that empathy, used productively, can actually
function as a tool to rein in those instincts.

The broad contention is this: Empathic reasoning — both inten-
tional and instinctive — pervades judicial reasoning across ideology. In
the context of the conservative legal movement to which the current
Court’s six conservative Justices belong,?’ baked-in empathic bias in the
form of in-group/out-group reasoning manifests in rhetorical and doc-
trinal innovations that categorize parties and people into the good and
the bad — which is partly to say those for whom the Justices have nat-
ural in-group empathy, and those for whom they do not — and then
distribute benefits and burdens on that basis. This is a jurisprudence
resting on a foundation of empathic judgments about the “good boys”
and “bad boys” of society, aimed at protecting the “good” in-group and
controlling the “bad” out-group by extending the law’s protection only
to the former and exacting punishment upon the latter. This is bad boy
jurisprudence.?°

I. EMPATHIC JUDGING AND ITS DISCONTENTS

To assert that empathy is a legitimate (or required) judicial quality
inevitably provokes cross-spectrum reactions. On one hand, empathy
defenders assert that “[pleople without ... empathy are not objective
decision-makers. They are sociopaths . .. .”?” Judges, as of this Note’s
publication, are people.?®# Presumably loath to be governed in part
by “sociopaths,” strong judicial-empathy proponents assert that “[w]e
must . . . expressly require empathy as a qualification for the work of
judging.”?® The anti-empathy conservative retorts that “a jurisprudence

See J. Harvie Wilkinson, Is There a Distinctive Conservative Jurisprudence?, AM. ENTER. INST.
(Mar. 5, 2001), https://www.aei.org/research-products/speech/is-there-a-distinctive-conservative-
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ure: Power and Possibility at the U.S. Supreme Court, 138 HARV. L. REV. 1, 4748 (2024).

26 Colloquially, “bad boy” brings to mind someone who breaks rules or flouts social norms. See
Bad Boy, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/bad%z2oboy [https:/
perma.cc/J53V-VXSR]. This Note, however, uses the term in a broader sense: It is a characteriza-
tion meant to capture a fusion of out-group derision and prejudice, one that marks an individual
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consequences of AT judges).
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of empathy completely undermines the rule of law” by giving judges
license to “erode the plainest legal text.”30

This discourse essentially represents the battle lines over empathic
judicial reasoning. The actors exist in an overlapping, multiset Venn
diagram: They decry empathy in judging, embrace it, acknowledge its
inevitability, seek to constrain it, seek to encourage it, or engage in some
combination of the above.?! President Obama’s nod to empathy in the
lead-up to his nomination of Justice Sotomayor — and to a lesser extent,
Secretary Hillary Clinton’s presidential-debate assertion that she would
look for “Supreme Court justices who understand the way the world
really works, who have real life experience”?? — generated significant
scholarship and popular discourse over the proper role (if any) for em-
pathy in judicial decisionmaking.?® Yet the question remains open.

The problem is partly definitional: Scholars and commentators use
“empathy” to mean various affective or cognitive processes, including in
the particular context of judging. Scholars who are sanguine about em-
pathy’s role in judicial decisionmaking often describe it in terms of a
conscious exercise3* — a “cognitive capacity or training to imagine one-
self in the position of another,”?* to be deployed to effectuate more nu-
anced reasoning. For those scholars, “empathy should be thought of as
an effort to understand, as much as possible, the perspectives of others,
especially others who are different from the jurist in some way that is
relevant to the dispute.”® On this view, “[t]he function of empathy is to
help one understand and relate to another person.”?”

Those who disavow empathic judging tend to use the word in ways
that suggest that what they have in mind is not necessarily an intentional
perspective-taking exercise but instead “sympathy, care, or compas-
sion.”® That is why Professor Greg Weiner, asking “[w]here . . . the em-
pathy [is] for” those “uncomfortable sharing bathrooms according to
identity rather than anatomy,” spoke in terms of what forms of distress

30 John O. McGinnis, A Jurisprudence of Empathy Undermines the Rule of Law: Sotomayor
Edition, LAW & LIBERTY (June 20, 2016), https://lawliberty.org/a-jurisprudence-of-empathy-
undermines-the-rule-of-law-sotomayor-edition [https://perma.cc/GX6T-AKMR].
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X9VN-X436]; see also Greg Weiner, Previewing the Jurisprudence of Empathy, LAW & LIBERTY
(Nov. 3, 2016), https://lawliberty.org/the-jurisprudence-of-empathy [https://perma.cc/C53A-JGJH]
(describing “Hillary Clinton’s jurisprudence of empathy”).

33 See supra notes 3—6, 8—16 and accompanying text; Weiner, supra note 32.

34 See Bandes, supra note 11, at 136 (‘Empathy is a capacity, not an emotion.”).

35 Miller, supra note 10, at 1008.

36 Lee, supra note 10, at 148.

37 Lynne N. Henderson, Legality and Empathy, 85 MICH. L. REV. 1574, 1580 (1987) (quoting
DREW WESTEN, SELF & SOCIETY 94 (1985)).

38 Cf. id. at 1581 (describing this understanding of empathy as one among several possible
definitions).
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“merit[] compassion.”® It also comports with Professor John McGin-
nis’s observation, framed in terms of empathic desert, that “minorities
striving for success who may gain admission to elite colleges because of
[affirmative action] programs deserve our empathy,” and his follow-up
question: “{/Wlhy don’t those who are denied a place because of their
race deserve our empathy as well?”40

The concept of empathy thus gives commentators shared language
but no shared meaning. Professor Mary Anne Franks has captured how
the concept of empathy became twisted up in partisan jousting over the
nomination of Justice Souter’s replacement: President Obama com-
mented that he “view[ed] th[e] quality of empathy, of understanding and
identifying with people’s hopes and struggles,” as an important charac-
teristic for a jurist.#* He “of course did not say . . . that judges should
‘go on feeling’ or ‘side with the little guy.””*? And yet, in “translat[ing]”
President Obama’s words for the media, conservatives “claimed that
when President Obama uses it, empathy is ‘(ulsually . .. a code word
for an activist judge.””** They claimed that when President Obama said
that he valued judges with an appreciation for law’s impact on the
ground, “what he . . . meant was that he would select judges based not
on merit but ‘on the basis of their personal politics, their personal feel-
ings, their personal preferences.””** Then-Senator Jeff Sessions em-
braced the empathy-as-mere-compassion (or preference) view when he
balked: “So what if the [judge] doesn’t like your haircut, or for some
reason doesn’t like you, is he now free to rule one way or the other based
on likes, predilections, politics, personal values?”+s

Armed with a conception of empathy as idiosyncratic preference,
conservative opponents of this so-called “jurisprudence of empathy” set
empathy and impartiality as opposing forces.*® That’s the view Senator
Sessions espoused when he asserted that empathy in a judicial nominee
“is disqualifying.”’ On his view, an empathic “approach to judging

39 Weiner, supra note 32.
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text.html [https://perma.cc/H2XP-AATR)]).

42 Id. at 66.

43 Id. (alteration in original) (quoting “This Week” Transcript: Sens. Leahy and Hatch, ABC
NEWS (May 3, 2009, at 09:43 ET) (statement of Senator Orrin Hatch), https://abcnews.go.com/
ThisWeek/story?id=7491153 [https://perma.cc/JV8F-QYPJ]).

44 Id. (emphasis added) (quoting Rollert, supra note 12).

45 Id. (quoting Sessions Says He’s Looking for Judicial Restraint, NAT’L J. (May 7, 2009), http://
www.nationaljournal.com/njonline/sessions-says-he-s-looking-for-judicial-restraint-2009o50% [https://
perma.cc/BLJ8-XR2Q)]).

46 Id. at 61-62.

47 Miller, supra note 10, at 1000 (quoting Sotomayor Pledges “Fidelity to the Law” as Hearings
Begin, PBS NEWS HOUR (July 13, 2009, at oo:oo ET), https://www.pbs.org/newshour/show/
sotomayor-pledges-fidelity-to-the-law-as-hearings-begin [https://perma.cc/sBEX-5KARY]).
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means that the umpire calling the game is not neutral, but instead feels
empowered to favor one team over another. . . . [W]hatever it is, it’s not
law.”8 Likewise, Senator Orrin Hatch proclaimed empathy to be “a
‘code’ for liberal activism, in contrast to a judge who is impartially ‘fair
to the rich, the poor, the weak, the strong’ alike.”*® McGinnis picked
up on this asserted dichotomy when he called empathic judicial reason-
ing “a clear and present danger to the rule of law.”s°

President Obama’s call for “empathy” thus provoked conservative
critiques of empathy as incompatible with the rule of law. The result
has been a powerful, manufactured “opposition between empathy and
impartiality.”s! One could forgive a conservative jurist forged in this
environment for believing that impartiality requires an aversion to any
form of empathic reasoning — that they may be either empathic or neu-
tral but not both — and that they have the ability to choose.>?

That jurist would be mistaken. Reasoning across in-group and out-
group identification is a natural psychological instinct.5* We instinc-
tively categorize ourselves into in-groups with whom we identify and
feel a sense of belonging.’* The unfortunate flip side is that we also
amplify out-group difference, producing intergroup empathy bias: We
“more readily distrust, fear, and discriminate against out-group mem-
bers and . . . instinctively favor or side with members of social groups
with which [we] identify.”’5 We prefer members of our own in-groups —
people to whom we relate most — and “discriminate against . . . mem-
bers of other [out-]groups” — people to whom we relate less — in “social
decision-making” and when making difficult allocative decisions.5°

48 Id. (quoting Sotomayor Pledges “Fidelity to the Law” as Hearings Begin, supra note 47).

49 Charlie Savage, Scouring Obama’s Past for Clues on Judiciary, N.Y. TIMES (May 9, 2009),
https://www.nytimes.com/2009/05/10/us/politics/tocourt.html [https://perma.cc/SE9X-QZTR]; see
also Franks, supra note 14, at 66 (quoting “This Week” Transcript: Sens. Leahy and Hatch, supra
note 43; Rollert, supra note 12).

50 McGinnis, supra note 30.

51 See Franks, supra note 14, at 62 (“The supposed opposition between empathy and impartiality
only succeeds by being mapped on to the supposed divide between progressives and conservatives.”).

52 See, e.g., Carolyn Shapiro, The Language of Neutrality in Supreme Court Confirmation Hear-
ings, 122 DICK. L. REV. 585, 612 (2018) (“[Supreme Court] nominees often made commitments to
appropriate neutrality . . . . As a result, the impression that emerges is that there are logically de-
ducible correct answers and little-to-no room for discretion. . . . Justice Gorsuch embraced this for-
malistic description of the job with particular fervor.”).

53 See Molenberghs, supra note 23, at 1531—32 (collecting studies establishing in-group bias
through a variety of scientific methodologies).

54 Melike M. Fourie, Sivenesi Subramoney & Pumla Gobodo-Madikizela, A Less Attractive
Feature of Empathy: Intergroup Empathy Bias, in EMPATHY: AN EVIDENCE-BASED
INTERDISCIPLINARY PERSPECTIVE 45, 47 (Makiko Kondo ed., z017%).

55 Id.

56 David Buttelmann & Robert Bshm, The Ontogeny of the Motivation that Undevlies In-Group
Bias, 25 PSYCH. SCI. 921, 921 (2014); see also Erika Weisz & Jamil Zaki, Empathy-Building Inter-
ventions: A Review of Existing Work and Suggestions for Futuvre Divections, in THE OXFORD
HANDBOOK OF COMPASSION SCIENCE 205, 211 (Emma M. Seppéli et al. eds., 2017) (inter-group
bias “carries over to empathic behavior”).
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Fortunately, actively drawing on the capacity for empathy can help
to tame natural in-group favoritism and out-group prejudice.’” Engag-
ing empathy as a conscious exercise reduces intergroup empathy bias
and leads to less partial decisionmaking.’® That means that the preoc-
cupation with avoiding the exercise of empathy — believing such avoid-
ance amounts to “call[ling] the balls and strikes based on where the pitch
is placed”® — does not leave conservative jurists immune from em-
pathic reasoning; it leaves them vulnerable to it. Judges who swear off
empathy as a conscious exercise will be more likely to “gravitate, uncon-
sciously or nearly automatically, toward the claims of parties more fa-
miliar to them and more similar to the way they perceive the world.”°
When judges decline consciously to engage empathy, they lose a key
defense against their preconceived sympathies, affective instincts, and
priors. That includes the powerful influence of in-group/out-group rea-
soning. As conservative commentator David Brooks put it:

Supreme Court justices, like all of us, are emotional intuitionists. They
begin their decision-making processes with certain models in their heads.
These are models of how the world works and should work, which have
been idiosyncratically ingrained by genes, culture, education, parents and
events. These models shape the way judges perceive the world.®!
Conservative jurists’ attempt to outrun empathic reasoning cannot

insulate them from reasoning affectively — sometimes “unconsciously
or nearly automatically”°? — based on those internal models. Those in-
tuitions, imbued with in-group sympathies and out-group prejudices,®?
inform their reasoning about who deserves the law’s protection and who
has forfeited it. The output of an aversion to the practice of empathy is
a conservative jurisprudence that not only formulates the relevant ques-
tions as who the bad boy is and what is to be done about him but also
answers those questions by reference to empathy-inflected, in-group/out-
group reasoning.

II. BAD BOY JURISPRUDENCE

The theory of bad boy jurisprudence proposes that in-group/out-
group reasoning distinctly pervades the conservative Justices’ approach
to answering the question of whom the law should protect and whom it
should constrain, and that conservative jurisprudence reflects this

57 See, e.g., Jellie Sierksma, Jochem Thijs & Maykel Verkuyten, In-Group Bias in Children’s
Intention to Help Can Be Overpowered by Inducing Empathy, 33 BRIT. J. DEVELOPMENTAL
PSYCH. 45, 50 (2015) (finding this effect in children).

58 See id.

59 Sessions Says He’s Looking for Judicial Restraint, supra note 45.

60 Lee, supra note 10, at 148.

61 Brooks, supra note 27.

62 Lee, supra note 10, at 148.

63 See id. at 155.
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through doctrinal and rhetorical outputs.®* Bad boy jurisprudence is
about the overlay of in-group/out-group reasoning, unchecked by the
exercise of empathy as a tool to constrain such impulses, upon consider-
ations of whom the law should and should not protect.

This Part elaborates a theory of bad boy jurisprudence at work. Its
first two sections address doctrinal innovations. First, bad boy juris-
prudence can help to explain apparent doctrinal inconsistencies. In
United States v. Rahimi,%5 the Court leaned heavily on good-versus-
bad-boy rhetoric to justify wrangling its precedent to ensure that its
Second Amendment doctrine would constrain bad boys and protect
good boys. Second, given the malleability of in- and out-groups, Jus-
tices’ reasoning about their own experiences and interests might shape
relevant in-groups and out-groups and direct legal conclusions accord-
ingly. In United States v. Jones,°® Chief Justice Roberts questioned the
government about the consequences of a proposed Fourth Amendment
rule on himself and the other Justices, ultimately joining an opinion ex-
tending Fourth Amendment protections where his own interests (and
those of his in-group members) were implicated. This stands in contrast
with the conservatives’ general (though not uniform) refusal to extend
like protections to out-group members targeted by state action. This
Part next considers how bad boy jurisprudence might mediate doctrinal
innovation in legal contexts that pose a tension with the in-group/out-
group reasoning underlying it: contexts of transsubstantivity, including
criminal procedure and Article III standing. This Part finally considers
how the rhetoric of bad boy jurisprudence — in particular, out-group
identification and reproach — operates in certain criminal law cases.
The conservative Justices routinely embrace good-versus-bad-boy nar-
ratives to justify not only condemning bad boys who victimized others
but also refusing to extend the law’s protection to bad boys who were
themselves victimized.

A. Bad Boy Jurisprudence’s Doctrinal Outputs:
The Bruen-Rahimi Distinction

The conservatives’ treatment of two Second Amendment challenges
to gun control regulations offers insight into how bad boy jurisprudence
might mediate seeming inconsistencies in conservative jurisprudence.
Bad boy jurisprudence as a means of identifying bad boys, establishing
them as out-group members, and finding ways to bring the law to bear

64 For a famously succinct characterization of conservatism along these lines, see Comment,
Frank Wilhoit (Mar. 22, 2018, at oo:o9 ET), on Henry Farrell, The Travesty of Liberalism,
CROOKED TIMBER (Mar. 21, 2018), https://crookedtimber.org/2018/03/21/liberals-against-
progressives [https://perma.cc/XCR7-CYGP] (“Conservatism consists of exactly one proposition, to
wit: There must be in-groups whom the law protect[s] but does not bind, alongside out-groups
whom the law binds but does not protect.”).

65 144 S. Ct. 1889 (2024).

66 565 U.S. 400 (2012).
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on them (and doing the opposite for good boys) may help explain the
conservatives’ backpedaling between New York State Rifle & Pistol
Ass’n v. Bruen®” and United States v. Rahimi.

In Bruen, the conservative Justices struck down a New York law
requiring concealed-carry license applicants to show “proper cause” in
their applications.®® Justice Thomas’s majority opinion used the term
“law-abiding” fourteen times®® and ultimately concluded that the
“proper-cause requirement” contravened the Fourteenth Amendment
because “it prevent[ed] law-abiding citizens . .. from exercising their
right to keep and bear arms.””® The proper-cause requirement infringed
on the Justices’ in-group of “law-abiding, responsible””! good boys,
whose protection is law’s function. It thus could not stand.

Bruen announced a new test for adjudicating Second Amendment
claims: When a regulation falls within the ambit of the Second Amend-
ment, it is presumptively unconstitutional;’? “[t]he government must
then justify its regulation by demonstrating that it is consistent with the
Nation’s historical tradition of firearm regulation.””3

Enter Rahimi, involving a federal statute prohibiting firearm pos-
session by an individual subject to a domestic violence restraining or-
der.”# As Justice Thomas pointed out in a solo dissent, this prohibition
lacked a specific historical analogue.”> On the logic of Bruen, that
should have doomed the regulation: Restrictions on gun ownership on
the basis of a domestic violence protection order are not “consistent with
this Nation’s historical tradition” and thus do not “fall[] outside the Sec-
ond Amendment’s ‘unqualified command.’”7¢

But Rahimi was a very bad boy. We know this because Chief Justice
Roberts helpfully recounted, in nearly 600 words of vivid detail at
the top of his majority opinion, the events that led to Rahimi’s place-
ment under a protective order and the discovery of weapons at his
home.”” The government — which bore the burden of proving that the
regulation was “consistent with the Nation’s historical tradition of
firearm regulation””® — could “not identify even a single regulation with

67 142 S. Ct. 2111 (2022).

68 See id. at 2123 (quoting N.Y. PENAL LAW § 400.00(2)(f) McKinney 2022)); id. at 2156.

69 Seeid. at 2122 (twice), 2125, 2133 (twice), 2134, 2135 n.8, 2138, 2150, 2156 (twice); id. at 2131,
2138 n.g (twice) (quoting District of Columbia v. Heller, 554 U.S. 570, 635 (2008)).

70 Id. at 2156.

71 See id. at 2131, 2138 n.g (quoting Heller, 554 U.S. at 635); id. at 2156.

72 Id. at 2129—30.

73 Id. at 2130.

74 United States v. Rahimi, 144 S. Ct. 1889, 1894 (2024) (quoting 18 U.S.C. § 922(g)8)(C){)).

7S See id. at 1930 (Thomas, J., dissenting); see also Bonnie Carlson, Generalizing History and
the Court’s Opportunity in Rahimi, U. PA. J. CONST. L. ONLINE, Apr. 2024, at 1, 8 (making this
same point).

76 See Bruen, 142 S. Ct. at 2126 (quoting Konigsberg v. State Bar, 366 U.S. 36, 50 n.10 (1961));
Rahimi, 144 S. Ct. at 1930 (Thomas, J., dissenting).

77 See Rahimi, 144 S. Ct. at 1894—95 (majority opinion).

78 Id. at 1933 (Thomas, J., dissenting) (quoting Bruen, 142 S. Ct. at 2130).
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an analogous burden and justification.””® Even so, Chief Justice Rob-
erts found a way to exclude Rahimi from the Second Amendment’s
protection.®°

While some commentators have argued that Rakimi reinforced the
Bruen framework,®! that position is hard to square with the tenuousness
of the Court’s purported historical analogues,®? the observation that the
Rahimi test in fact “differs [from Bruen] both in its wording and appli-
cation,”®3 and the mere fact that Bruen’s author found himself alone in
dissent just two years later.8* But, on the model of bad boy jurispru-
dence, the inconsistency between Bruen and Rahimi is easily explained:
The Second Amendment should protect the law-abiding in-group of
good boys and exclude from protection the unsavory out-group of bad
boys.

The Bruen-Rahimi interplay also illustrates how viewing the law as
a tool to protect good boys and constrain bad boys necessarily shapes
how jurists reason about structural problems. Commentator Peter
Shamshiri has made this point, in these terms:

[TThe idea that you might be able to mitigate gun violence by slowing the

proliferation of weapons in society is very foreign and distasteful to [the

conservative Justices], but the idea that you could just deny gun permits to

the bad boys, that’s perfectly natural and it fits very squarely within their

worldview.83
The structural consequences of bad boy jurisprudence are evident in the
Roberts Court’s Second Amendment jurisprudence.

B. Malleable In-Groups and Bad Boy Jurisprudence
in the Fourth Amendment Context

All else equal, the criminal defendants who come before the Court
are likely to fall outside the Justices’ natural in-groups. To start, crimi-
nal defendants are the quintessential subjects of state coercion, while
the Justices exercise the nation’s highest judicial power for life. Tradi-
tional fact patterns in Fourth Amendment cases might involve suspects

79 Id. (footnote omitted).

80 See id. at 1903 (majority opinion).

81 E.g., Mark W. Smith, Much Ado About Nothing: Rahimi Reinforces Bruen and Heller, HARV.
J.L. & PUB. POL’Y: PER CURIAM, Summer 2024, No. 26, at 1—2.

82 See Rahimi, 144 S. Ct. at 1943—44 (Thomas, J., dissenting).

83 The Supreme Court, 2023 Tevm — Leading Case: United States v. Rahimi, 138 HARV. L. REV.
325, 331 (2024) (footnote omitted).

84 See Rahimi, 144 S. Ct. at 1945 (Thomas, J., dissenting) (concluding that “the Government’s
position is untenable” in light of Bruen).

85 5-4: New York State Rifle and Pistol Association v. Bruen (Spotify, Aug. 16, 2022) (statement
of Peter Shamshiri).
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on the run,®® Black men carrying concealed weapons,3’” “youthful occu-
pants” of a car in a “high drug area,”®® bus passengers under questioning
by the police,®® or individuals suspected of serious crimes such as drug
trafficking® — people to whom the Justices must tend not to relate,
which is to say their natural out-group members.°* Conservative Jus-
tices have generally (though not uniformly®?) voted to deny legal protec-
tion to those parties.®?

But in- and out-groups are, to a degree, context dependent and mal-
leable.°* A relatable fact pattern that directly implicates the Justices’
personal interests — consider a defendant in a position in which the
Justices could imagine themselves — could transform an out-group de-
fendant into an in-group member for the purpose of deciding which legal
rule will bind bad boys and protect good boys. Bad boy jurisprudence’s
core tenet that conservative Justices reason according to in-group and
out-group identification, then, suggests that we should expect prode-
fendant outcomes in cases where the defendant’s and Justices’ interests
are sufficiently aligned — where the defendant is sufficiently relatable
that he takes on temporary in-group status. In other words, if the

86 See, e.g., Illinois v. Wardlow, 528 U.S. 119, 121 (2000); California v. Hodari D., 499 U.S. 621,
62223 (1991).

87 See, e.g., Terry v. Ohio, 392 U.S. 1, 7 (1968); Russell L. Jones, Terry v. Ohio: Its Failure,
Immoral Progeny, and Racial Profiling, 54 IDAHO L. REV. 511, 517-18 (2018) (noting that both
men searched in 7erry were Black).

88 Whren v. United States, 517 U.S. 806, 808 (1996).

89 See, e.g., United States v. Drayton, 536 U.S. 194, 197—98 (2002).

90 See, e.g., Arizona v. Gant, 556 U.S. 332, 335-36 (2009).

91 See Carolyn Krause, Curvent Supreme Court Justices’ Backgrounds Ave “Similar and Nar-
row,” UT Law Professor Says, OAK RIDGER (Jan. 7, 2025, at 04:07 ET), https://www.oakridger.com/
story/news/local/2025/01/0%7/similar-and-narrow-backgrounds-of-supreme-court-justices-discussed/
77237884007 [https://perma.cc/T94J-ECVL] (“ TThe current justices on the Supreme Court . . . have
similar backgrounds and . . . lack broadly based experiences.”).

92 See, e.g., Bond v. United States, 529 U.S. 334, 336 (2000) (holding, in an opinion written by
Chief Justice Rehnquist and joined by all but Justices Breyer and Scalia, that squeezing a bus
passenger’s bag to search for drugs violated the Fourth Amendment).

93 1In Illinois v. Wardlow, 528 U.S. 119 (2000), five conservative Justices held that flight from a
high-crime area can contribute to an officer’s reasonable suspicion justifying a stop. Id. at 124-25.
The Court’s four more-liberal Justices dissented in part. Id. at 126—27% (Stevens, J., concurring in
part and dissenting in part). In Zerry v. Ohio, 392 U.S. 1 (1968), the Court’s conservatives voted to
permit police to stop individuals and frisk them for weapons under certain circumstances. See id.
at 30-31. The Court in Whren v. United States, 517 U.S. 806 (1996), unanimously held that any
traffic offense provides a legitimate legal basis for a police stop. Id. at 818-19. In United States v.
Drayton, 536 U.S. 194 (2002), the conservatives concluded that police need not advise bus passen-
gers of their right to refuse consent to searches. See id. at 206. In Avizona v. Gant, 556 U.S. 332
(2009), Justices Scalia and Thomas joined a majority opinion allowing searches of vehicles incident
to arrest in some circumstances. See id. at 335. Chief Justice Roberts and Justices Alito and Ken-
nedy endorsed even greater latitude to search cars incident to arrest. See id. at 355-56 (Alito, J.,
dissenting).

94 See Mark Levine et al., Identity and Emergency Intervention: How Social Group Membership
and Inclusiveness of Group Boundaries Shape Helping Behavior, 31 PERSONALITY & SOC.
PSYCH. BULL. 443, 451 (2005) (explaining that shifting membership of in- and out-groups mediates
pro- and antisocial behavior).
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Justices connect to an otherwise out-group defendant by adopting, im-
plicitly or explicitly, a “this-could-happen-to-me” frame on the state ac-
tion, the defendant should win.

On that telling, bad boy jurisprudence helps make sense of the prode-
fendant outcome in United States v. Jones, where Chief Justice Roberts
reasoned at oral argument about an intrusive law enforcement practice
explicitly by reference to its potential effect on himself and the people
most like him.%> Jones involved a challenge to the constitutionality of
the government’s use of a GPS device attached to a car to monitor its
movement on public roads.?® During an exchange with Deputy Solicitor
General Michael Dreeben, Chief Justice Roberts pressed on the govern-
ment’s assertion that the tracking did not constitute a Fourth Amend-
ment search, asking: “You think there would also not be a search if you
put a GPS device on all of our cars, [and] monitored our movements for
a month?”°? When Deputy Solicitor General Dreeben began to respond
that “the Justices of this Court when driving on public roadways have
no greater expectation of [privacy]” than ordinary citizens, Chief Justice
Roberts interrupted: “So, your answer is yes, you could tomorrow decide
that you put a GPS device on every one of our cars, follow us for a
month; no problem under the Constitution?”® The Court ultimately
held that such tracking constituted a search implicating Fourth Amend-
ment protection.®®

The Justices know that mass surveillance and other technology-
based intrusions put their own interests at risk, just like those of the
criminal defendants before them. On the terms of bad boy jurispru-
dence, interest convergence of this sort may turn criminal defendants
into in-group members — at least for purposes of the Justices’ reasoning
about how to leverage the law to bind out-group bad boys and protect
in-group good boys.

Bad boy jurisprudence may also shed some, albeit inconclusive, light
on Carpenter v. United States,'°° which, like Jones, addressed an emerg-
ing surveillance tool. In Carpenter, the Justices considered the Fourth
Amendment’s applicability to cell-site location information (CSLI).0!
At oral argument, Justice Sotomayor raised the Justices’ own interests
in data privacy, noting: “I am not beyond the belief that someday a

95 Transcript of Oral Argument at g—10, United States v. Jones, 565 U.S. 400 (2012) (No. 10-
1259), https://www.supremecourt.gov/oral_arguments/argument_transcripts/2o11/10-1259.pdf [https://
perma.cc/8JDR-LNCV].

9 565 U.S. at 402.

97 Transcript of Oral Argument, supra note 93, at 9.

98 Id. at 10.

99 Jones, 565 U.S. at 404.

100 138 S. Ct. 2206 (2018).
101 Jd, at 2211.
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provider could turn on my cell phone and listen to my conversations.”102
Justice Kennedy made a similarly self-referential point about privacy
expectations, asserting that there is a “normal expectation that busi-
nesses have your cell phone data. I think everybody, almost everybody,
knows that. If I know it, everybody does.”'®3 He continued: “But I . ..
don’t think there’s an expectation that people are following you for 127
days.”19* Yet Justice Kennedy, like Justices Thomas, Alito, and Gor-
such, dissented from the Court’s recognition of a privacy interest in
CSLI.105

Chief Justice Roberts, writing for the Court, seemed still touched by
his shared stake in the extent of Fourth Amendment protections in the
age of ubiquitous technology capable of large-scale tracking.'°® In hold-
ing that the government’s acquisition of CSLI was a Fourth Amend-
ment search,'%” Chief Justice Roberts called mobile phones practically
“a ‘feature of human anatomy’”'°8 and “indispensable to participation
in modern society.”’°® But what might bad boy jurisprudence say to the
other four conservatives in dissent?

Perhaps these Justices considered the risk that they would be sus-
pected of a crime such that their CSLI would be searched lower than
the risk of government surveillance of the kind at issue in Jones. Or
maybe broader convictions stemming from originalism and the positive
law model of the Fourth Amendment controlled, leaving no room for in-
group sympathies to move the needle. After all, even the dissenting
Justices acknowledged their shared interests with the defendants and
with participants in modern society at large. Justice Gorsuch offered:
“Today we use the Internet to do most everything. Smartphones make
it easy to keep a calendar, correspond with friends, make calls, conduct
banking, and even watch the game . ... Even our most private docu-
ments . .. now reside on third party servers.”''® And Justice Alito
opened his dissent: “I share the Court’s concern about the effect of new
technology on personal privacy . ...”''! But the conservative Justices’
shared privacy interests with criminal defendants evidently could not
overcome the difficult issues Carpenter raised about the originalist

102 Transcript of Oral Argument at 14, Carpenter, 138 S. Ct. 2206 (No. 16-402), https://
www.supremecourt.gov/oral_arguments/argument_transcripts/2017/16-402_6khn.pdf [https:/perma.cc/
6J85-56GD].

103 [d. at 27.

104 14.

105 Carpenter, 138 S. Ct. at 2224 (Kennedy, J., dissenting); id. at 2262 (Gorsuch, J., dissenting).

106 See id. at 2211-12 (majority opinion).

107 Id. at 2217.

108 [d. at 2218 (quoting Riley v. California, 573 U.S. 373, 385 (2014)).

109 1d. at 2220.

110 [d. at 2262 (Gorsuch, J., dissenting).

1L Jd, at 2246—47 (Alito, J., dissenting).



2026] BAD BOY JURISPRUDENCE 1223

conception of Fourth Amendment protections,!'? third-party possession,
positive law baselines, and the search/subpoena distinction.!*?

Bad boy jurisprudence thus cannot offer a perfect explanation for
the vagaries of Fourth Amendment doctrine.!'* But, as Jones suggests,
it may help to explain some of what is operating on the Justices’ reason-
ing in Fourth Amendment cases. Fourth Amendment jurisprudence,
with its overarching (un)reasonableness standard, may structurally
prompt jurists to reason by reference to their own privacy expectations
or expectations for treatment by law enforcement. If the Justices’ in-
group/out-group biases are shaping their determination of which legal
rule will bind bad boys and protect good boys, their identification with
a criminal defendant as an in-group member would counsel a prode-
fendant outcome. That theory is consistent with Chief Justice Roberts’
inquiry at the Jones oral argument. And it would explain not only the
Justices” more discerning Fourth Amendment instincts in the high-tech,
mass-surveillance context but also their line-drawing exercises in the
more traditional Fourth Amendment environment of automobiles, ex-
plored next.

C. Bad Boy Jurisprudence in Transsubstantive Legal Regimes

Transsubstantive doctrinal contexts, where the governing legal con-
text or doctrine is one whose “form and manner of application do not
vary depending upon the antecedent legal regime that the dispute im-
plicates,”''s present a special case for bad boy jurisprudence. A Justice
who wants to bind out-group bad boys and protect in-group good boys
will be constrained in doing so where the law is transsubstantive be-
cause the underlying legal context of the parties matters less than the
application of the overarching rule. An illustrative context is Fourth
Amendment law, which — on its face — makes no rule distinctions
based on the underlying substantive crime at issue.'’® Criminal proce-
dure is thus one context ripe for exploring what it might look like for
formal transsubstantivity and the in-group/out-group—motivated rea-
soning of bad boy jurisprudence to coexist. The inquiry: How might
Justices go about articulating a formally transsubstantive legal rule that
in practice protects and burdens different parties on the basis of in-
group/out-group—inflected judgments about who deserves the law’s pro-
tection? In essence, bad boy jurisprudence posits that conservative
Justices can — whether through creative doctrinal innovations or bald

112 See id. at 2247.

113 See id. at 2255.

114 See Orin S. Kerr, An Equilibrium-Adjustment Theory of the Fourth Amendment, 125 HARV.
L. REV. 476, 479 (2011).

115 David Marcus, Trans-Substantivity and the Processes of American Law, 2013 BYU L. REV.
1191, 1193.

116 See William J. Stuntz, Commentary, O.J. Simpson, Bill Clinton, and the Transsubstantive
Fourth Amendment, 114 HARV. L. REV. 842, 847 (2001).
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inconsistencies — end-run transsubstantivity to bind out-group bad
boys and protect in-group good boys.

Consider Justice Scalia’s concurring opinion in Avizona v. Gant.''’
Gant, who was arrested for driving on a suspended license, was hand-
cuffed and locked in the back of a patrol car.''® Officers subsequently
searched his car and found cocaine in the pocket of a jacket in the back
seat.''® Justice Stevens, for the majority, concluded that the search-
incident-to-arrest exception to the Fourth Amendment warrant require-
ment could not justify this search of Gant’s jacket, at least where “Gant
could not have accessed his car to retrieve weapons or evidence at the
time of the search.”?20 Without explanation,'?! Justice Stevens also bor-
rowed from Justice Scalia’s separate writing in a prior case — Thornton
0. United States'?? — to “conclude that circumstances unique to the au-
tomobile context justify a search incident to arrest when it is reasonable
to believe that evidence of the offense of arrest might be found in the
vehicle.”'?3  Concurring, Justice Scalia doubled down on that alterna-
tive: “[A] vehicle search incident to arrest is ipso facto ‘reasonable’ only
when the object of the search is evidence of the crime for which the
arrest was made, or of another crime that the officer has probable cause
to believe occurred.”'?# Justice Scalia would thus permit a search inci-
dent to arrest any time an officer had probable cause to believe evidence
of the crime of arrest might be found in the vehicle, regardless of
whether the arrestee was in reaching distance of the car.’?> As applied,
that rule would insulate Gant, who was arrested for driving on a sus-
pended license, but would leave unprotected individuals arrested on sus-
picion of drug or gun possession, for example.!2°

In this case, Justice Scalia’s doctrinal options were constrained by
the transsubstantive nature of criminal procedure. The Fourth Amend-
ment, at least formally, “treats one crime just like another.”'2” Con-
sistency with the principle of transsubstantivity thus set outer limits on
Justice Scalia’s options for crafting his search-incident-to-arrest rule for
vehicles.

117 256 U.S. 332 (2009).

118 Jd. at 335.

119 74

120 [d.; see id. at 344.

121 See id. at 364 (Alito, J., dissenting).

122 541 U.S. 615 (2004).

123 Gant, 556 U.S. at 335.

124 Id. at 353 (Scalia, J., concurring) (second emphasis added).

125 See id.; Angad Singh, Comment, Stepping Out of the Vehicle: The Potential of Arizona v.
Gant to End Automatic Searches Incident to Arrest Beyond the Vehicular Context, 59 AM. U. L.
REV. 17509, 1769 (2010) (quoting Thornton, 541 U.S. at 632 (Scalia, J., concurring in the judgment)).

126 See Gant, 556 U.S. at 353 (Scalia, J., concurring); Thornton, 341 U.S. at 632 (Scalia, J., con-
curring in the judgment).

127 Stuntz, supra note 116, at 847 (footnote omitted).
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Within those outer bounds, considerations of in-group versus out-
group effect may have informed where Justice Scalia drew the line in
Thornton and Gant. Justice Scalia was a driver — susceptible, as all
drivers are, to citation or arrest for regulatory infractions or traffic vio-
lations. (In 2011, the Justice was ticketed after causing a four-car acci-
dent when he rear-ended another driver on the George Washington
Parkway.’?8) On the in-group/out-group—informed view embodied by
bad boy jurisprudence, Justice Scalia would key the search-incident-to-
arrest rule to preventing searches of his in-group (traffic or regulatory
violators) while permitting searches of his out-group (those suspected of
the wrong kind of crime).

Again, it is impossible to know what drove Justice Scalia’s rule de-
velopment — especially given his famously idiosyncratic criminal pro-
cedure portfolio.’?® But bad boy jurisprudence offers at least one
explanation. If a judge wanted to craft a rule prohibiting searches for
the kinds of violations that he (and the in-group of drivers to whom he
relates) might commit, while allowing searches for the kinds of infrac-
tions that the out-group to whom he does not relate might com-
mit — without straying from criminal procedure’s core principle of
transsubstantivity — he would do precisely what Justice Scalia did in
Thornton and Gant: Draw the line based on whether the crime of arrest
is the type of crime for which evidence might be found in the car.!3¢

Thus even transsubstantive procedural rules can be wielded to effec-
tuate a Justice’s underlying judgments about who is deserving and un-
deserving of legal redress — judgments that, on the theory of bad boy
jurisprudence, are suffused with in-group/out-group reasoning and in-
tergroup empathy biases that cause the Justices “instinctively [to] favor
or side with members of social groups with which they identify.”'3!

Article III standing presents another context in which to assess how
conservative Justices might go about devising formally transsubstantive
legal rules that afford greater protection to in-group litigants and impose
disparate burdens on out-group litigants.'32 A bad boy jurisprudence
of standing predicts that transsubstantive justiciability rules would
nevertheless regulate access to federal courts partly on the basis of
in-group/out-group—inflected judgments about who deserves the law’s
protection.

128 Michael A. Memoli, Supreme Court Judge Scalia Ticketed in Traffic Accident, L.A. TIMES
(Mar. 30, 2011, at oo:0oo PT), https://www.latimes.com/world/la-xpm-2011-mar-30-la-pn-scalia-
traffic-ticket-20110330-story.html [https://perma.cc/GXX2-4FBY].

129 See David Stras et al., Justice Scalia and the Criminal Law, 86 U. CIN. L. REV. 743, 743
(2018).

130 T thank Professor Richard Re for the insight underlying this point.

131 See Fourie, Subramoney & Gobodo-Madikizela, supra note 54, at 47.

132" See Richard H. Fallon, Jr., The Fragmentation of Standing, 93 TEX. L. REV. 1061, 1062 (2015)
(“[T]he Court began in the 1970s to characterize standing as turning almost entirely on a single,
transsubstantive, tripartite test . ...”).
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As it turns out, developments in standing doctrine comport with that
hypothesis. Two cases that involve conservative Justices’ treatment of
claims for injunctive relief by out-group plaintiffs — a Black man bat-
tered by Los Angeles police in City of Los Angeles v. Lyons'3? and indi-
viduals suspected of being undocumented immigrants in Noem v.
Vasquez Perdomo'3* — are illustrative.

Lyons arose after two Los Angeles Police Department (LAPD) offic-
ers brutalized twenty-four-year-old Adolph Lyons and placed him in a
chokehold until he blacked out.!?*s Lyons brought a § 1983 suit for dam-
ages and to enjoin the LAPD from using chokeholds as part of its
department-approved policy.'*¢ LAPD officers had employed these
chokeholds nearly a thousand times between 1975 and 1980.137 Between
1975 and Lyons’ final disposition in 1983, LAPD officers killed sixteen
people — including twelve Black men — with chokehold restraints.!38
The Court split 5—4 by ideology, with the conservative Justices conclud-
ing that Lyons lacked standing to seek an injunction against such choke-
holds in the future because he “made no showing that he is realistically
threatened by a repetition of his experience.”!3°

Recently, the Court returned to Los Angeles in Vasquez Pevdomo,
which saw Lyons’ “realistic threat” standard applied to another out-
group of the conservative Justices: individuals suspected of being
undocumented immigrants. In a 6-3 order, the Court’s conservative
Justices stayed a lower court order enjoining ICE’s “roving patrols,”14°
which profiled, harassed, and detained mostly Hispanic Los Angeles res-
idents on purported suspicion of undocumented status, even after those
individuals averred their citizenship or produced valid IDs.'#! The stay
permitted agents to conduct these stops based solely on apparent race
or ethnicity, speaking Spanish or accented English, or presence at the
types of places day-laborers are known or thought to gather.'4> Justice
Kavanaugh’s concurrence framed Vasquez Perdomo as Lyons 2.0: “[L]ike
in Lyons, plaintiffs have no good basis to believe that law enforcement
will unlawfully stop them in the future based on the prohibited
factors ... .”143 But the effect of the stay was to bless the same

133 461 U.S. 95 (1983); see id. at 114—15 (Marshall, J., dissenting).

134 No. 25A169, slip op. (U.S. Sep. 8, 2025); id. at 1—3 (Kavanaugh, J., concurring in the grant of
the application for stay).

135 Lyons, 461 U.S. at 114-15 (Marshall, J., dissenting).

136 Id. at 98—99, 113 (majority opinion).

137 Id. at 116 (Marshall, J., dissenting).

138 Id. at 115-16.

139 Id. at 105, 109 (majority opinion).

140 Noem v. Vasquez Perdomo, No. 25A1609, slip op. at 1 (U.S. Sep. 8, 2025); Vasquez Perdomo v.
Noem, 790 F. Supp. 3d 850, 864 (C.D. Cal. 2025).

141 See Noem, 790 F. Supp. 3d at 863—64, 866—67, 869, 894—95.

142 See id. at 898; Noem, slip op. at 1.

143 Noem, slip op. at 4 (Kavanaugh, J., concurring in the grant of the application for stay) (em-
phasis omitted).
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discriminatory policy that made it eminently probable that the plaintiffs
would in fact be targeted again. As Justice Sotomayor pointed out in
dissent, “the plaintiffs, by doing nothing more than going to work every
day, are likely to be seized by agents who are targeting their specific
workplaces in accordance with the Government’s practice.”'4+

Compare the conservatives’ restrictive approach to standing in cases
involving Black men subjected to police violence and suspected undoc-
umented immigrants with their willingness to bootstrap standing in
cases involving corporate and moneyed plaintiffs who — like the Jus-
tices — enjoy wealth, power, and elite status. In Diamond Alternative
Energy, LLC v. EPA,'*5 Justice Kavanaugh for the Court concluded that
fuel producers not directly impacted by California’s regulation of elec-
tric vehicles had standing to challenge those regulations based on the
downstream economic injuries they sustained as a result.'#® In dissent,
Justice Jackson alleged motivated reasoning by her conservative col-
leagues to support moneyed interests.'#” On Justice Jackson’s read, the
majority’s standing analysis “invites questions about inconsistent deci-
sionmaking and whether this Court is holding business litigants to the
same standards as everyone else.”’*® The Diamond majority boot-
strapped the fuel producers’ redressability argument, obscuring their
lack of evidence and instead relying on “‘commonsense’ intuitions about
automaker and consumer behavior.”'4° The question in Justice Jack-
son’s mind is one raised by the theory of bad boy jurisprudence: How
do the Justices’ sympathies — including their reasoning across in- and
out-groups — bear on their infusion of “common sense” into the stand-
ing calculus?'5© Inconsistent application of the law, including through
reliance on “commonsense” inferences, “tends to redound to the benefit
of particular litigants,”'5* making such inferences in the standing context
another entry point for in- and out-group-reasoning—informed probabil-
istic judgments.

144 Id. at 15 (Sotomayor, J., dissenting).

145 145 S. Ct. 2121 (2025).

146 See id. at 2137, 2142.

147 See id. at 2148—49 (Jackson, J., dissenting); see also Jay Willis, The Supreme Court’s Conserva-
tives Will Always Put Corporate Power First, BALLS & STRIKES (Feb. 24, 2023), https://
ballsandstrikes.org/scotus/the-supreme-courts-conservatives-will-always-put-corporate-power-first
[https://perma.cc/N63G-T8VW] (“[ T]he six Republicans who sit on the Court right now are the six
most pro-business justices in a century . . ..”).

148 Diamond Alt. Energy, 145 S. Ct. at 2149 (Jackson, J., dissenting).

149 See id. at 2150.

150 See id. at 2151 (“Here, the Court’s ‘commonsense’ inferences readily align with the fuel in-
dustry’s assertions of economic injury, even in the face of conflicting evidence. But for less wealthy
individual plaintiffs, establishing redressability to the Court’s satisfaction is often harder to come
by.”).

151 Jd. at 2152.
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D. Establishing Out-Groups: The Rhetoric of Bad Boy Jurisprudence

Bad boy jurisprudence needs bad boys, and a core element of bad
boy jurisprudence is the use of framing, narrative, and rhetoric to brand
the bad boy(s) in a given story. This is what conservative Justices
do when they begin their opinions in rights-denying criminal cases
with recitations of the grisly facts underlying the crime alleged, “even
when those details of the crime are irrelevant to the legal issue.”'52 Com-
mentator Nicholas Goldrosen has called this rhetorical move — fore-
grounding a rights-denying opinion with “a description of the underlying
crime with gory details far more familiar to a true crime podcast” —
“the key characteristic of a criminal law opinion from the Court’s con-
servative wing.”'5® A handful of examples from Goldrosen’s analysis
are illustrative:

Conservative justices have been doing this for a long time. [Justice]
Thomas presented a ... graphic fact pattern in United States v. Tsar-
naev,'3* as did Justice Neil Gorsuch in Bucklew v. Precythe. '’ ... 1In
Bucklew, Gorsuch describes the defendant, “bearing a pistol in each hand,”
shooting his neighbor and pistol-whipping his wife. In Edwards v. Van-
n0y,15¢ decided in 2021, Justice Brett Kavanaugh recounted the defendant’s
string of kidnapping, robbery, and rape, and notes that the defendant con-
fessed on tape — the hour-long video of which, he helpfully informed read-
ers, is available to view on the Court’s website.!57
Why expend pages of the U.S. Reports airing these evocative but

legally irrelevant details? Some construe these gripping narratives as an
outgrowth of the conservative Justices’ “own empathy for crime vic-
tims.”158 But that leaves us without explanation for the Justices’ use of
this tactic in cases without an identifiable victim, or cases where the
victim of the challenged government action is himself targeted by the
Justices in this way. In those cases, bad boy jurisprudence — not em-
pathy for crime victims, who don’t appear in the underlying facts —
helps make sense of the Justices’ rhetorical strategy.

Consider Egbert v. Boule.'’® Robert Boule alleged that a Border
Patrol agent violated his Fourth Amendment rights by shoving him
against a vehicle and throwing him to the ground.'®® Before reaching

152 Michael C. Dorf, Empathy and Justice, DORF ON L. (May 22, 2009), https://www.dorfonlaw.org/
2009/05/empathy-and-justice.html [https://perma.cc/ES2Y-6BDM].

153 Nicholas Goldrosen, Why Conservative Supreme Court Opinions Read like True Cvime Pod-
casts, BALLS & STRIKES (June 15, 2022), https://ballsandstrikes.org/legal-culture/shinn-v-ramirez-
true-crime-podcasts [https://perma.cc/8JNL-VR2K].

154 142 S. Ct. 1024 (2022).

155 139 S. Ct. 1112 (2019).

156 141 S. Ct. 1547 (2021).

157 Goldrosen, supra note 153 (quoting Bucklew, 139 S. Ct. at 1119).

158 Dorf, supra note 152. Such an exercise of empathy could still be mediated by in-group/out-group
reasoning if the Justices identify with actual or potential crime victims and against perpetrators.

159 142 S. Ct. 1793 (2022).

160 [d. at 1811-12 (Sotomayor, J., concurring in the judgment in part and dissenting in part).
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Boule’s excessive force claim, though, Justice Thomas (for the five-
conservative-Justice majority) regaled readers with details (including
photographs) of Boule’s inn on the United States—Canada border.'¢!
Boule had an agreement with United States Border Patrol under which
he informed law enforcement when he was planning to lodge or
transport suspected smugglers.'®? Justice Thomas not only described
with attitude the “aptly named ‘Smuggler’s Inn’” and the specific types
of drugs seized therefrom but also chastised Boule, “[e]ver the entrepre-
neur,” for “declin[ing] to offer his erstwhile customers a refund.”¢3 Jus-
tice Thomas thereby characterized this traditional paid confidential-
informant relationship as an opportunistic business venture on Boule’s
part, painting Boule not only as generally seedy but also as exploita-
tive.'* Empathy for crime victims can’t explain the conservative Jus-
tices’ rhetorical strategy in cases like Egbert. Instead, Boule is — like
many criminal defendants — an out-group member through and
through.'®5 He is, on the majority’s frame, a bad boy. And the logical
next step of bad boy jurisprudence — denying legal protection to un-
sympathetic bad boys — requires that the stage be set this way.
Through the narrative he draws up in Egbert, “[Justice] Thomas is tell-
ing you, ‘This is a bad boy.’”16¢

In varied contexts, conservative Justices engage the rhetoric of bad
boy jurisprudence when they demean litigants, painting them as unsym-
pathetic and setting the stage for their condemnation or their exclusion
from the law’s protection. Take Justice Thomas’s concurrence in United
States v. Husayn (Zubaydah),'°” which held that the state secrets privi-
lege barred a man tortured at a publicly known CIA “black site” in Po-
land'®® from accessing documents related to that torture.'®® Justice
Thomas employed scare quotes to describe Abu Zubaydah — who is
straightforwardly a survivor of torture at the hands of the CIA'70 — as

161 Jd. at 1800—01 (majority opinion).

162 [d. at 1801.

163 Id. at 1800-01.

164 See 5-4: Egbert v. Boule (Spotify, June 21, 2022).

165 See Dorf, supra note 152 (noting “the conservatives’ lack of empathy for criminal defendants”
(emphasis omitted)).

166 s_4 supra note 164 (statement of Peter Shamshiri).

167 142 S. Ct. 959 (2022).

168 See id. at 966; id. at 986 (Gorsuch J., dissenting); Landmark Rulings Expose Poland’s Role in
CIA Secret Detention and Torture, AMNESTY INT’L (July 24, 2014), https://www.amnesty.org/
en/latest/news/2014/0%7/landmark-rulings-expose-poland-s-role-cia-secret-detention-and-torture [https://
perma.cc/LAF3-BN68].

169 Zubaydah, 142 S. Ct. at 964.

170 See Ed Pilkington, “The Forever Prisoner”: Abu Zubaydah’s Drawings Expose the US’s De-
praved Torture Policy, THE GUARDIAN (May 11, 2023, at 06:00 ET), https://www.theguardian.com/
law/2023/may/11/abu-zubaydah-drawings-guantanamo-bay-us-torture-policy [https://perma.cc/
EV2Y-MK4U] (“Abu Zubaydah is the poster child for America’s torture program.” (quoting Pro-
fessor Mark Denbeaux)).
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“an alleged ‘survivor’ of CIA interrogation.”’! Or consider Professor
Karen Tani’s observation that the treatment given by Chief Justice Rob-
erts to Jane Cummings, the deaf-blind plaintiff who brought a disability
discrimination claim in Cummings v. Premier Rehab Kelley, PL.L.C.,'7?
left her looking like “a self-aggrandizing and emotionally frail woman
running roughshod over Congress.”!73

Through the identification and admonition of out-group parties, the
rhetoric of bad boy jurisprudence not only helps to justify legal deci-
sionmaking grounded in in-group/out-group—motivated instincts but
also invites the audience to share in those impulses. The conservative
Justices’ “vivid language . . . draws the reader’s attention away from the
constitutional [or other legal] principle at issue and reassures them
that”174 the Court is denying a right or remedy to,'”S or condemning to
death,'7¢ or otherwise finding against,’’” “a Bad Man Who Deserves
1t.”178 Ungenerous or unsympathetic portrayals of out-group bad boys
mark them as such and set the stage for their exclusion from the law’s
protection.

CONCLUSION

Crafting legal rules partly by reference to who deserves the law’s
protection and who does not is not a peculiarly conservative exercise.
And it is worth noting that the foregoing typology of empathic reasoning
in conservative jurisprudence — and the concept of bad boy jurispru-
dence on the whole — is not intended to deny that the conservative Jus-
tices also engage in empathic reasoning in the style of which the liberal
Justices are traditionally accused. The conservative Justices undoubt-
edly evince sympathy and empathy for the marginalized and the less
privileged at times.!7°

170 Zubaydah, 142 S. Ct. at 981 (Thomas, J., concurring in part and concurring in the judgment);
see also 5-4: United States v. Zubaydah (Spotify, Apr. 29, 2025) (“He calls Zubaydah an alleged
‘survivor’ of CIA interrogation.” (statement of Michael Liroff); “He’s trying to demean. Like, oh,
you’re calling him a survivor, but actually he’s a disgusting terrorist. But on the facts, he survived
torture . . ..” (statement of Rhiannon Hamam)).

172 142 S. Ct. 1562 (2022).

173 Tani, supra note 25, at 57-58; see Cummings, 142 S. Ct. at 1567.

174 Goldrosen, supra note 153.

175 See, e.g., Egbert v. Boule, 142 S. Ct. 1793, 1800 (2022).

176 See, e.g., Bucklew v. Precythe, 139 S. Ct. 1112, 1118-19 (2019).

177 See, e.g., Zubaydah, 142 S. Ct. 959, 964 (2022).

178 Goldrosen, supra note 153.

179 Justice Gorsuch is a notable, consistent defender of the rights and dignity of Native American
individuals and tribes. Adam Liptak, Justice Neil Gorsuch Is a Committed Defender of Tribal
Rights, N.Y. TIMES (June 15, 2023), https://www.nytimes.com/2023/06/15/us/politics/neil-gorsuch-
supreme-court-opinions.html [https://perma.cc/H7MG-AWDS8]. His concurrence in Haaland v.
Brackeen, 143 S. Ct. 1609 (2023), included this empathic meditation: “Often, Native American
Tribes have come to this Court seeking justice only to leave with bowed heads and empty hands.
But that is not because this Court has no justice to offer them.” Id. at 1661 (Gorsuch, J., concurring).



2026] BAD BOY JURISPRUDENCE 1231

This Note’s aim has been to surface the less immediately recogniza-
ble manifestations of empathic reasoning in conservative Justices’ deci-
sionmaking. The concept of bad boy jurisprudence means to raise the
possibility that in-group/out-group reasoning, including in the form of
intergroup empathy bias, drives conservative jurisprudence in ways that
derive from empathy but are not so commonly understood as such.

Bad boy jurisprudence presents one explanation for some doctrinal
and rhetorical developments and trends in conservative jurisprudence:
In-group/out-group reasoning permeates conservative Justices’ thinking
about who deserves the law’s protection and who does not, how to ef-
fectuate that protection and condemnation, and how to justify those
choices through rhetoric and narrative. All of this may be understood
as the output of an approach that denounces empathy despite its being
a powerful tool to mediate and tamp down base psychological instincts,
including in-group preference and out-group prejudice. To the extent
that the Court’s conservatives claim a judicial approach akin to that of
an umpire, calling balls and strikes where they fall,'8° they might con-
sider how harnessing empathy may help them to do so.

180 See Abigail Simon, President Trump Picked Brett Kavanaugh for the Supreme Court. Who Is
He?, TIME (July o, 2018, at 21:05 ET), https://time.com/5334098/donald-trump-brett-kavanaugh-
supreme-court [https://perma.cc/33 ER-2EDV] (noting Justice Kavanaugh’s borrowing this meta-
phor from Chief Justice Roberts).



