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THE UNDONE BUSINESS OF THE WARREN COURT 

Pamela S. Karlan∗ 

Professor Richard Re’s Foreword pursues a comparison between the 
Warren Court and the current Court in the hope that “[s]eeing the sim-
ilarities between these two starkly opposed Courts” will dampen the 
deeply polarized “us/them dynamic [that] currently dominates our legal 
culture and overall political discourse” and “convince the two groups of 
‘us’ that we have more in common than often supposed.”1 

The similarities Re plumbs are fundamentally methodological: First, 
they lie in how the two Courts locate themselves with respect to a series 
of the “antinomies” that mark the “law’s deep structure.”2  According to 
Re, Courts with ideological supermajorities have incentives to embrace 
(i) discretion over constraint, (ii) purpose over text, (iii) reconsideration 
over precedent, and (iv) independence from, over deference to, the po-
litical branches because these four choices help them move the law in 
their preferred direction.3  So during the Warren Court era, that’s what 
liberals did, over the objection of conservative dissenters who invoked 
the opposite value in each of the antinomies.4  Now, there has been a 
“reciprocal transformation”: Today’s conservative supermajority ele-
vates discretion, purpose, reconsideration, and independence while lib-
eral dissenters insist on constraint, text, precedent, and deference.5 

Second, in light of this deep structure, “theories capable of illuminat-
ing the Warren Court’s work [will] also have traction today.”6  In par-
ticular, Re argues that the current Court “follow[s]” the “logic of 
representation-reinforcement” that describes many of the Warren 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
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tions.  And, of course, I thank Richard Re for a thought-provoking Foreword. 
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Students for Fair Admissions, Inc. v. President & Fellows of Harvard College, 143 S. Ct. 2141 
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 2 Id. at 26. 
 3 See id. at 27, 31–32. 
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Court’s most significant decisions.7  And he suggests that the current 
Court, like the Warren Court, has exercised a “passive virtue[]” by avoid-
ing controversial rulings that might spur outright political defiance.8 

Re’s Foreword has so many dimensions worth further exploration.  
But while “law’s deep structure” may be one piece of the “constant ter-
rain over which political winds blow and reverse,”9 it is not the only 
piece of constant terrain for American law.  The best explanation for the 
Warren Court lies not in structure or “logic”10 but in experience11: a 
near-century in which the nation had failed utterly to fulfill the promise 
of equality the Reconstruction Amendments had made to Black Ameri-
cans.12  When Chief Justice Warren arrived at the Supreme Court in the 
fall of 1953,13 “Jim Crow [still] reigned supreme.”14  Warren’s first 
achievement as Chief Justice was to bring the Court to unanimity in 
Brown v. Board of Education.15  Over the next decade, the Court spent 
much of its time confronting racial discrimination.  Some of those cases 
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 7 Id. at 62–63.  I say “describes” for a reason.  Many of the Warren Court’s defenders fit its 
major achievements into this “framework theory,” id. at 56, derived from the famous footnote four  
of United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938).  See generally JOHN HART 

ELY, DEMOCRACY AND DISTRUST (1980) (advancing this theory and analyzing the Warren 
Court’s use of it).  But the Warren Court itself cited footnote four “only once in Warren’s sixteen 
years” on the Court.  LUCAS A. POWE, JR., THE WARREN COURT AND AMERICAN POLITICS 
489 (2000) (“If Footnote Four was the Court’s Rosetta Stone, it was seldom on public display.”). 
 8 See Re, supra note 1, at 67–73 (quoting ALEXANDER M. BICKEL, THE LEAST 

DANGEROUS BRANCH 200 (2d ed. 1986)).  Re “rebrand[s]” the phrase, introduced in the title of 
Professor Alexander Bickel’s influential Foreword, Alexander M. Bickel, The Supreme Court, 1960 
Term — Foreword: The Passive Virtues, 75 HARV. L. REV. 40 (1961), as the “impassive virtues,” 
Re, supra note 1, at 69, but this is a distinction without a difference since Re and Bickel are talking 
about the same thing — a Court that uses procedural devices as “a means of deferral” while it “bides 
its time” to maximize its ability to achieve its preferred ends.  Id.; see infra notes 181–214 and 
accompanying text. 
 9 Re, supra note 1, at 6. 
 10 Id. at 62–64, 67 (discussing the “logic” of representation reinforcement). 
 11 Cf. OLIVER WENDELL HOLMES, JR., THE COMMON LAW 1 (1881) (“The life of the law 
has not been logic: it has been experience.  The felt necessities of the time, the prevalent moral and 
political theories, intuitions of public policy, avowed or unconscious, even the prejudices which 
judges share with their fellow-men, have had a good deal more to do than the syllogism in deter-
mining the rules by which men should be governed.”). 
 12 See Armand Derfner, Racial Discrimination and the Right to Vote, 26 VAND. L. REV. 523, 
524 (1973) (describing a period beginning in 1957 as challenging racist voting discrimination “for 
the first time since the end of Reconstruction”). 
 13 See MICHAEL J. KLARMAN, FROM JIM CROW TO CIVIL RIGHTS: THE SUPREME COURT 

AND THE STRUGGLE FOR RACIAL EQUALITY 302 (2004). 
 14 Owen Fiss, Tribute, A Life Lived Twice, 100 YALE L.J. 1117, 1118 (1991) (“In the 1950’s, 
America was not a pretty sight.  Jim Crow reigned supreme.”). 
 15 347 U.S. 483 (1954) (holding, in a unanimous decision, that racial segregation of public schools 
violates the Fourteenth Amendment, id. at 495).  For discussions of this process, see KLARMAN, 
supra note 13, at 302–12; RICHARD KLUGER, SIMPLE JUSTICE: THE HISTORY OF BROWN V. 
BOARD OF EDUCATION AND BLACK AMERICA’S STRUGGLE FOR EQUALITY 660–703 (1975); 
and Dennis J. Hutchinson, Unanimity and Desegregation: Decisionmaking in the Supreme Court, 
1948–1958, 68 GEO. L.J. 1, 34–44 (1979). 
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simply extended Brown’s holding to civic life more generally.16  Beyond 
Brown, the Court’s experience with voting rights17 led it to uphold new 
legislation addressing Black disenfranchisement as an appropriate re-
sponse to nearly a century’s worth of “unremitting and ingenious defi-
ance of the Constitution.”18  And, in a host of other areas, cases arising 
out of the Civil Rights Movement prompted the Warren Court’s doctri-
nal innovation. 

Part I of this Response argues that if its approach to questions of 
racial justice is a relevant axis on which to compare the Warren Court 
with the current Court, our “first blush” may be right: This is “a radi-
cally different court” and not a “successor in interest”19 — at least not if 
the interest at issue is in completing the Second Reconstruction. 

Part II then turns to a central aspect of representation reinforcement: 
the commitment to judicial intervention when “the ins are choking off 
the channels of political change to ensure that they will stay in and the 
outs will stay out.”20  The Warren Court’s reapportionment cases are an 
epitome of this form of representation-reinforcing judicial review and, 
from Chief Justice Warren’s perspective, its most momentous deci-
sions.21  What about the current Court?  It has retreated from trying to 
prevent entrenchment in the redistricting process.22  Moreover, its most 
consequential decision, so far, has been Trump v. United States,23 which 
not only involved the most notorious example of an elected official 
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 16 See, e.g., Mayor of Baltimore v. Dawson, 350 U.S. 877, 877 (1955) (per curiam), aff’g, 220 F.2d 
386 (4th Cir. 1955) (per curiam) (holding that racial segregation of public beaches and bathhouses 
was not “a proper exercise of police powers,” id. at 387); Gayle v. Browder, 352 U.S. 903, 903 (1956) 
(per curiam) (affirming lower court decision on the basis of Brown), aff’g, 142 F. Supp. 707 (M.D. 
Ala. 1956) (holding that statutes and ordinances requiring racial segregation on city buses violated 
the Equal Protection Clause, id. at 717); Johnson v. Virginia, 373 U.S. 61, 62 (1963) (per curiam) 
(holding, citing Brown, that a state may not segregate courtroom seating); Schiro v. Bynum, 375 
U.S. 395, 395 (1964), aff’g, 219 F. Supp. 204 (E.D. La. 1963) (holding that racial segregation of public 
auditoriums violates the Equal Protection Clause, id. at 209–11). 
 17 See, e.g., Louisiana v. United States, 380 U.S. 145, 151, 153 (1965) (striking down Louisiana’s 
use of an “understanding” test for voter registration as a device designed to enable arbitrary exclu-
sion of Black applicants); Harman v. Forssenius, 380 U.S. 528, 543–44 (1965) (recognizing, in the 
course of striking down Virginia’s voter registration regime, that “[t]he Virginia poll tax was born 
of a desire to disenfranchise the Negro” (footnote omitted)); Anderson v. Martin, 375 U.S. 399, 400–
02 (1964) (striking down a Louisiana law that required a candidate’s race to be put on the ballot as 
designed to encourage racial prejudice in voting); Gomillion v. Lightfoot, 364 U.S. 339, 341, 347–48 
(1960) (striking down a redrawing of Tuskegee, Alabama’s boundaries that managed to exclude all 
but a handful of the city’s Black residents). 
 18 South Carolina v. Katzenbach, 383 U.S. 301, 309–10, 337 (1966). 
 19 Contra Re, supra note 1, at 55. 
 20 ELY, supra note 7, at 103.  Re focuses more on the other prong of representation reinforce-
ment — the one dealing with protection of vulnerable minority groups.  See Re, supra note 1, at 
55–56. 
 21 See infra notes 128–42 and accompanying text. 
 22 See infra notes 143–59 and accompanying text. 
 23 144 S. Ct. 2312 (2024). 
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trying to entrench himself, but also has licensed the executive branch to 
choke off channels of political change going forward.24 

Finally, Part III returns to Re’s discussion of a particular judicial 
strategy.  In his influential Foreword, Professor Alexander Bickel dis-
cussed what he denominated the “passive virtues” — various tools by 
which the Supreme Court can avoid deciding controversial issues when 
it is unnecessary or counterproductive to do so.25  In writing about the 
past Term and the numerous cases involving the second Trump Admin-
istration, Re praises the Court for what he (slightly) rebrands as its “im-
passive virtue.”26  The Court has been “savvy,” he writes, in nudging the 
Executive Branch to comply with the law “without creating a decisive 
clash or opportunity for disobedience.”27  But Re may be overoptimistic 
about the current Court’s ability to defend the rule of law through ex-
ercising this impassive virtue.  The Warren Court parallel to which he 
points — Naim v. Naim28 — suggests why.29  Naim concerned the con-
stitutionality of Virginia’s ban on interracial marriage.30  The Court 
dodged the question, even though it almost certainly lay within the 
Court’s mandatory appellate jurisdiction, out of concern that it might 
stiffen Southern resistance to the Court’s decision in Brown.31  But the 
collateral consequences of Naim offer a caution against the Supreme 
Court’s accommodating potential resistance.32  I worry that the Court’s 
decision in Trump v. CASA, Inc.,33 may actually embolden, rather than 
dampen, resistance to the rule of law by the Court’s “counterparty”34 — 
here, President Trump. 

I.  THE CENTRALITY OF RACE:  
A DIFFERENT ARC OF THE PENDULUM 

The word “race” barely appears in Re’s Foreword at all.35  His dis-
cussion of race is limited largely to “what may be one of the Conserva-
tive Warren Court’s canonical cases in the making: Students for Fair 
Admissions, Inc. v. President & Fellows of Harvard College (SFFA).”36  
He suggests that “the Conservative Warren Court can be viewed as  
updating the Elysian tradition” of protecting discrete and insular mi- 
norities because the Court based its decision striking down Harvard 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 24 See infra notes 172–80. 
 25 See Bickel, supra note 8, at 42; BICKEL, supra note 8, at 146. 
 26 Re, supra note 1, at 67, 69. 
 27 Id. at 71–72. 
 28 350 U.S. 891 (1955) (per curiam); 350 U.S. 985 (1956) (per curiam). 
 29 For Re’s discussion of Naim, see Re, supra note 1, at 67–69. 
 30 See 350 U.S. at 891. 
 31 See infra notes 193–94 and accompanying text. 
 32 See Richard Delgado, Naim v. Naim, 12 NEV. L.J. 525, 527 (2012). 
 33 145 S. Ct. 2540 (2025). 
 34 Re, supra note 1, at 72. 
 35 See generally id. (mentioning the word “race” fewer than two dozen times). 
 36 Id. at 61 (footnote omitted); 143 S. Ct. 2141 (2023). 
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College’s affirmative action plan, at least in part, on the assertion  
that the plan had led to a decrease in the number of Asian Americans  
admitted.37 

As Re observes, the SFFA Court also “elaborately invoked the prec-
edent and legacy of Brown v. Board of Education.”38  No surprise there: 
“Precisely because Brown has become the crown jewel of the United 
States Reports, every constitutional theory must claim Brown for itself”; 
otherwise, it becomes a “theory without traction.”39  But it is worth un-
derstanding that however much the current Court invokes the legacy of 
Brown, it seems bent on dismantling the Second Reconstruction of 
which Brown was one precipitating element. 

The Second Reconstruction involved a suite of transformative fed-
eral statutes designed to fulfill the promises of the Reconstruction 
Amendments.40  The most important of these were the Civil Rights Act 
of 1964,41 whose public accommodations provisions the Court upheld in 
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 37 Re, supra note 1, at 61 & n.391 (citing SFFA, 143 S. Ct. at 2168–69). 
  I’m not sure that fact, even if true, would be enough to render Harvard’s plan unconstitu-
tional — an odd statement because Harvard is not bound by the Constitution, see The Civil Rights 
Cases, 109 U.S. 3, 13 (1883), but the Court nevertheless chose to place Harvard, and not the Uni-
versity of North Carolina, in the case caption, see SFFA, 143 S. Ct. at 2141. 
  To be sure, both the district court and the court of appeals had recognized that, given the 
fixed number of spots, Harvard’s consideration of race resulted in fewer white or Asian-American 
applicants gaining admission in the entering class.  See Students for Fair Admissions, Inc. v. Presi-
dent & Fellows of Harvard Coll. (SFFA), 980 F.3d 157, 191 n.29 (1st Cir. 2020), rev’d, 143 S. Ct. 
2141 (2023); Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (Harvard 
Corp.) (SFFA), 397 F. Supp. 3d 126, 178 (D. Mass. 2019), aff’d, 980 F.3d 157 (1st Cir. 2020), rev’d, 
143 S. Ct. 2141 (2023).  But it does not follow that the awareness of this result constitutes an intent 
to discriminate in the sense of having an adverse effect on a protected class — the touchstone of an 
equal protection violation, see SFFA, 980 F.3d at 195–96.  Harvard also gave a preference to the 
children of faculty and staff, id. at 171 & n.13, but it would be implausible to think it adopted that 
policy out of a desire to reduce the number of non-faculty children at the school.  As the Court 
declared in Personnel Administrator of Massachusetts v. Feeney, 442 U.S. 256 (1979), an unconsti-
tutionally discriminatory purpose “implies more than intent as volition or intent as awareness of 
consequences.  It implies that the decisionmaker, in this case a state legislature, selected or reaf-
firmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse 
effects upon an identifiable group.”  Id. at 279 (footnotes omitted) (citation omitted).  So, too, here.  
Both lower courts agreed that Harvard did not adopt its plan for the purpose of decreasing the 
number of Asian Americans admitted.  See SFFA, 397 F. Supp. 3d at 194; SFFA, 980 F.3d at 196.  
And the two-court rule (recently invoked by the Court’s three most conservative Justices, see 
Murthy v. Missouri, 144 S. Ct. 7, 9 (2023) (Alito, J., dissenting from grant of application for stay, 
joined by Thomas & Gorsuch, JJ.) (quoting Easley v. Cromartie, 532 U.S. 234, 242 (2001))) has long 
restrained the Court from overturning “concurrent findings of fact by two courts below in the ab-
sence of a very obvious and exceptional showing of error.”  Glossip v. Gross, 576 U.S. 863, 882 
(2015) (quoting Graver Tank & Mfg. Co. v. Linde Air Prods. Co., 336 U.S. 271, 275 (1949)). 
 38 Re, supra note 1, at 61 n.386. 
 39 Pamela S. Karlan, Lecture, What Can Brown® Do for You?: Neutral Principles and the Strug-
gle over the Equal Protection Clause, 58 DUKE L.J. 1049, 1060 (2009); see also Justin Driver, The 
Strange Career of Antisubordination, 91 U. CHI. L. REV. 651, 661, 676 (2024) (discussing how both 
liberal and conservative Justices invoke antisubordination theory to justify their positions). 
 40 See Pamela S. Karlan, The Supreme Court, 2011 Term — Foreword: Democracy and Disdain, 
126 HARV. L. REV. 1, 2, 4–5, 8–11 (2012). 
 41 Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in scattered sections of the U.S. Code). 
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Heart of Atlanta Motel, Inc. v. United States42 and Katzenbach v. 
McClung,43 and the Voting Rights Act of 1965,44 whose suspension  
of literacy tests and special preclearance regime the Court upheld in 
South Carolina v. Katzenbach.45  These statutes were critical to actually 
achieving the Warren Court’s racial justice goals.  For example, it 
wasn’t until the Departments of Justice and Health, Education, and 
Welfare began to use their enforcement (and funding) authority under 
the 1964 Act that real school desegregation began in the South.46  And, 
within five years, federal examiners authorized by the Voting Rights Act 
registered almost as many African Americans in six Southern states as 
had registered in the previous century.47 

Moreover, race — or more precisely, a concern with the pervasive 
and profound exclusion and mistreatment of Black Americans —  
exercised a “gravitational pull” across the areas where the Warren Court 
transformed American law.48  Consider just three examples: the First 
Amendment, federal jurisdiction, and the Reapportionment Revolution. 

It is impossible to explain why the Court “change[d] a century of libel 
law”49 to provide significant First Amendment protection even for false 
statements without recognizing that Southern officials were using state 
defamation law as a “formidable legal bludgeon to swing at out-of-state 
newspapers”50 that reported on the activities of the Civil Rights Move-
ment and Massive Resistance.51  Prior to the civil rights struggle, “[t]here 
had been no prior hints that the justices thought libelous statements 
were constitutionally protected.”52  And when Justice Brennan’s opinion 
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 42 379 U.S. 241, 242, 261 (1964). 
 43 379 U.S. 294, 298, 305 (1964). 
 44 Pub. L. No. 89-110, 79 Stat. 437 (codified as amended in scattered sections of 52 U.S.C.). 
 45 383 U.S. 301, 334, 337 (1966). 
 46 See David L. Norman, The Strange Career of the Civil Rights Division’s Commitment to 
Brown, 93 YALE L.J. 983, 985–88 (1984). 
 47 See Chandler Davidson, The Voting Rights Act: A Brief History, in CONTROVERSIES IN 

MINORITY VOTING 7, 21 (Bernard Grofman & Chandler Davidson eds., 1992). 
  The Warren Court also broadened the reach of several key Reconstruction-era statutes.  See 
Jones v. Alfred H. Mayer Co., 392 U.S. 409, 413, 422 (1968) (holding that 42 U.S.C. § 1982, which 
provides that “[a]ll citizens of the United States shall have the same right, in every State and Terri-
tory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real 
and personal property,” id. at 412, forbids private discrimination without requiring proof of state 
action, id. at 413); Runyon v. McCrary, 427 U.S. 160, 168, 179 (1976) (extending the holding of Jones 
to 42 U.S.C. § 1981, which governs all private contracting (quoting Jones, 392 U.S. at 438, 443)); 
Monroe v. Pape, 365 U.S. 167, 168, 171–72 (1961) (holding that 42 U.S.C. § 1983, which provides a 
cause of action for deprivations of constitutional rights committed under color of state law, reaches 
even conduct by government officials forbidden by state law). 
 48 See Burt Neuborne, The Gravitational Pull of Race on the Warren Court, 2010 SUP. CT. REV. 
59, 60 (2011). 
 49 POWE, supra note 7, at 307. 
 50 Id. at 306 (quoting LUCAS A. POWE, JR., THE FOURTH ESTATE AND THE 

CONSTITUTION 83 (1991)). 
 51 See id. at 305, 309. 
 52 Id. at 491. 
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for the Court in New York Times Co. v. Sullivan53 declared “a profound 
national commitment to the principle that debate on public issues should 
be uninhibited, robust, and wide-open,”54 the debate on the table was 
over Black citizens’ claims for equality.55  So, too, the Court’s recogni-
tion of litigation as First Amendment–protected activity was a product 
of the Movement’s “strategy of systematic litigation,” and the Southern 
counterattack to crush the NAACP.56 

The Warren Court’s expansion of federal jurisdiction was also in-
flected by race.  Decisions like Monroe v. Pape57 (which essentially cre-
ated the modern § 198358) and Townsend v. Sain59 and Fay v. Noia60 
(which each expanded the availability of federal habeas61) “were deeply 
influenced by the Court’s mistrust of the willingness of state and local 
officials to deal fairly with racially charged issues.”62  So the Court gave 
the lower federal courts “front-line supervisory authority in racially 
charged settings over state and local institutions including criminal 
courts, police departments, detention facilities, highway departments, 
firefighters, transportation facilities, parks, public schools, and public 
housing authorities.”63 

Finally, for our purposes (although the list could go on and on64), 
consider the Reapportionment Cases (to which I return in the next sec-
tion).65  As I wrote in the Foreword a dozen years ago: 
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 53 376 U.S. 254 (1964).  Several conservative jurists have suggested the Court should revisit the 
centerpiece of the Warren Court’s holding — the imposition of an actual malice standard in cases 
involving public officials and public figures, id. at 279–80.  See, e.g., Berisha v. Lawson, 141 S. Ct. 
2424, 2425 (2021) (Thomas, J., dissenting from the denial of certiorari) (arguing that the Court 
should repudiate the “actual-malice requirement”); id. at 2429–30 (Gorsuch, J., dissenting from the 
denial of certiorari) (suggesting that although New York Times may have sought to promote its 
“goal[s] as the Court saw the world in 1964” it marked a “[d]eparture[] from the Constitution’s 
original public meaning,” id. at 2429, and “given the momentous changes in the Nation’s media 
landscape since 1964,” the Court should at least revisit the question, id. at 2430); McKee v. Cosby, 
139 S. Ct. 675, 676 (2019) (Thomas, J., concurring in the denial of certiorari) (stating that “New York 
Times and the Court’s decisions extending it were policy-driven decisions masquerading as consti-
tutional law” that should be repudiated); Dershowitz v. Cable News Network, Inc., No. 23-11270, 
2025 WL 2585986, at *7, *13 (11th Cir. Aug. 29, 2025) (Lagoa, J., concurring); Tah v. Glob. Witness 
Publ’g, Inc., 991 F.3d 231, 251 (D.C. Cir. 2021) (Silberman, J., dissenting in part). 
 54 N.Y. Times, 376 U.S. at 270. 
 55 See id. at 294 (Black, J., concurring); POWE, supra note 7, at 307. 
 56 HARRY KALVEN, JR., THE NEGRO AND THE FIRST AMENDMENT 66, 81–83 (1965). 
 57 365 U.S. 167 (1961). 
 58 42 U.S.C. § 1983; see Karlan, supra note 40, at 25–26 (discussing the impact of Monroe on 
§ 1983). 
 59 372 U.S. 293 (1963). 
 60 372 U.S. 391 (1963). 
 61 See Townsend, 372 U.S. at 297, 313; Fay, 372 U.S. at 398–99. 
 62 Neuborne, supra note 48, at 67; see id. at 68. 
 63 Id. at 69. 
 64 For further examination of the impact of race on the Warren Court, see id. at 65–89. 
 65 See infra notes 128–42 and accompanying text.  These cases include Baker v. Carr, 369 U.S. 
186 (1962); Reynolds v. Sims, 377 U.S. 533 (1964); and Wesberry v. Sanders, 376 U.S. 1 (1964).  See 
also infra note 139 (collecting other cases). 
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The [Warren] Court was aware that “much of its workload — particularly 
in the area of civil rights, where extremist politicians from underpopulated 
and disenfranchised ‘Black Belt’ regions were at the forefront of massive 
resistance — was an indirect consequence of malapportionment’s hold on 
state legislatures.”  The Warren Court believed that democracy could be 
made to work better by including a broader cohort of citizens and by equal-
izing the weight of individuals’ votes.  In this reformed process, politics 
would likely produce better outcomes — that is, fuller realizations of the 
Constitution’s commitment to liberty, equality, and opportunity.66 

So what about the current Court and the Second Reconstruction?  If 
this Court is anyone’s “successor in interest”67 in this respect, it’s an heir 
to the Waite Court and its 1883 decision striking down a public accom-
modations provision whose primary sponsor saw it as “the greatest 
achievement of Reconstruction.”68  In the Civil Rights Cases,69 the Court 
took the position that federal action to protect the interests of Black 
Americans was no longer necessary: 

  When a man has emerged from slavery, and by the aid of beneficent 
legislation has shaken off the inseparable concomitants of that state, there 
must be some stage in the progress of his elevation when he takes the rank 
of a mere citizen, and ceases to be the special favorite of the laws, and when 
his rights as a citizen, or a man, are to be protected in the ordinary modes 
by which other men’s rights are protected.70 

That theory, of course, turned out to be woefully wrong about what 
stage the United States was in.  Within a quarter century, every state in 
the Deep South (where the vast majority of Black Americans then lived) 
adopted a new constitution containing provisions designed to disenfran-
chise Black citizens.71  So much for protecting themselves through the 
“ordinary modes.” 

Many Justices on the current Court have a similar time’s-up  
attitude.72  Perhaps the most succinct expression of this sentiment came  
in Justice Alito’s dissent in Ramos v. Louisiana.73  There, on the way  
to holding that the Sixth Amendment requires unanimity before a state 
can convict a person of a serious offense,74 the Court acknowledged  
that Louisiana’s anomalous contrary rule had been adopted at an 1898 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 66 Karlan, supra note 40, at 18 (footnotes omitted) (quoting Pamela S. Karlan, John Hart Ely 
and the Problem of Gerrymandering: The Lion in Winter, 114 YALE L.J. 1329, 1333 (2005)). 
 67 Re, supra note 1, at 55. 
 68 Landmark Legislation: Civil Rights Act of 1875, U.S. SENATE, https://www.senate.gov/ 
artandhistory/history/common/generic/CivilRightsAct1875.htm [https://perma.cc/D4QT-8XJR]. 
 69 109 U.S. 3 (1883). 
 70 Id. at 25. 
 71 See J. MORGAN KOUSSER, THE SHAPING OF SOUTHERN POLITICS: SUFFRAGE 

RESTRICTION AND THE ESTABLISHMENT OF THE ONE-PARTY SOUTH, 1880–1910, at 139, 
182 (1974); Derfner, supra note 12, at 536–38. 
 72 For more discussion of this point, see Aziz Z. Huq, The Counterdemocratic Difficulty, 117 
NW. U. L. REV. 1099, 1162–63 (2023). 
 73 140 S. Ct. 1390 (2020). 
 74 Id. at 1397. 
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constitutional convention whose “avowed purpose” was “to ‘establish 
the supremacy of the white race’”;75 the drafters had “sculpted” a “rule 
permitting 10-to-2 verdicts in order ‘to ensure that African-American 
juror service would be meaningless’” even if a Black venire member 
were selected to sit.76  Justice Alito responded to the Court’s recognition 
of this history by asking: “[B]ut what does that have to do with the broad 
constitutional question before us?  The answer is: nothing.”77  Or per-
haps quite a bit: When the eponymous Evangelisto Ramos was retried 
before a jury that had to reach a unanimous verdict, and thus couldn’t 
just ignore a minority viewpoint, he was acquitted and walked away a 
free man.78 

Or consider Parents Involved in Community Schools v. Seattle 
School District No. 1,79 where the Court ended the efforts of two juris-
dictions to create racially integrated schools through a relatively minor 
level of race-conscious student assignment.80  A plurality of the Court 
equated those efforts to the de jure discrimination against Black stu-
dents of the pre-Brown regime.81  In a warped echo of the Warren 
Court’s 1968 declaration that “[t]he time for mere ‘deliberate speed’ has 
run out,”82 a plurality of the Parents Involved Court offered the slogan 
that “[t]he way to stop discrimination on the basis of race is to stop 
discriminating on the basis of race.”83  In the aftermath of the Court’s 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 75 Id. at 1394 (quoting Amasa M. Eaton, The Suffrage Clause in the New Constitution of Loui-
siana, 13 HARV. L. REV. 279, 292 (1899)). 
 76 Id. (quoting State v. Maxie, No. 13-CR-72522 (La. 11th Jud. Dist. Oct. 11, 2018)).  The only 
other state that permitted nonunanimous verdicts, Oregon, had a rule “trace[able] to the rise of the 
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gon juries.’”  Id. (quoting State v. Williams, No. 15-CR-58698 (Cir. Ct. Or. Dec. 15, 2016)). 
 77 Id. at 1426 (Alito, J., dissenting).  As a historical matter, the incorporation of the jury trial 
right shouldn’t be hermetically sealed off from questions of racial justice.  The case in which the 
Warren Court first held that the Sixth Amendment right to a jury trial applied in state criminal 
proceedings, Duncan v. Louisiana, 391 U.S. 145, 149 (1968), “was positively soaked in the ugly racial 
strife of the 1960s,” and involved Gary Duncan’s defense of his two young cousins, who were at-
tacked for attending a previously all-white school.  Carol S. Steiker, Keynote Address, The Warren 
Court and Criminal Justice: Some Lasting Legacies and Unfinished Business, 49 STETSON L. REV. 
223, 234–35 (2020); see also Nancy J. King, Duncan v. Louisiana: How Bigotry in the Bayou Led to 
the Federal Regulation of State Juries, in CRIMINAL PROCEDURE STORIES 261, 261–65 (Carol 
S. Steiker ed. 2006) (discussing the background of Duncan). 
 78 See Kevin McGill, Historic Acquittal in Louisiana Fuels Fight to Review “Jim Crow” Ver-
dicts, AP NEWS (May 29, 2023, at 02:45 ET), https://apnews.com/article/louisiana-nonunanimous-
verdicts-jim-crow-juries-bba8d37fa518b67f9a0ab81f05ed3f59 [https://perma.cc/BPC2-EASR]. 
 79 551 U.S. 701 (2007). 
 80 See id. at 710–12. 
 81 See id. at 747 (opinion of Roberts, C.J.). 
 82 Green v. Cnty. Sch. Bd., 391 U.S. 430, 438 (1968) (quoting Griffin v. Cnty. Sch. Bd., 377 U.S. 
218, 234 (1964)). 
 83 Parents Involved, 551 U.S. at 748 (opinion of Roberts, C.J.). 
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decision, the percentage of Black students in Seattle’s most sought-after 
high schools decreased.84 

But it is with respect to voting rights, a centerpiece of both the War-
ren Court’s representation reinforcement framework and the Second Re-
construction,85 that the current Court has been especially destructive.  
In Shelby County v. Holder,86 the Court struck down the formula gov-
erning the preclearance regime that required jurisdictions with a long 
history of discriminatory voting laws and depressed participation to 
show their new laws would have neither a discriminatory purpose nor a 
retrogressive effect before those laws could be implemented.87  To the 
Court, “the conditions that originally justified” the preclearance require-
ment no longer existed.88  The Justices’ optimism — if it was that — 
was misplaced.  The decision unleashed a torrent of new restrictions on 
voting that made it harder for minority citizens to cast their ballots.89 

Then, in Brnovich v. Democratic National Committee,90 the Court 
announced that “the degree to which a challenged [voting] rule has a 
long pedigree”91 or was “in widespread use when § 2 [of the Voting 
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 84 See Dahlia Bazzaz, Why Seattle Schools Are More Segregated Today than the 1980s, 
SEATTLE TIMES (May 28, 2023, at 06:00 ET), https://www.seattletimes.com/education-lab/ 
why-seattle-schools-are-more-segregated-today-than-the-1980s [https://perma.cc/9ZQ7-XVXV].  
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white/nonwhite balance.  Parents Involved, 551 U.S. at 712–13.  These schools were Ballard, Na-
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students (107, 27, and 82, respectively) who selected one of these three schools as a top choice re-
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proximity been the next tiebreaker.”  Id.  According to a “School Look-Up Tool” created by the 
Seattle Times, in the 2000–2001 school year, there were 155 Black students at Ballard, School Look-
Up Tool, SEATTLE TIMES, https://projects.seattletimes.com/2023/seattle-schools-demographics-
look-up [https://perma.cc/9FPW-7XZT] (choose Ballard High School from the dropdown menu; 
then click on 2000 bar under “Students of Color By Decade”); in the 2022–2023 school year, there 
were 37, id. (then click the 2022 bar).  At Nathan Hale, there were 133 Black students in 2000–
2001, id. (choose Nathan Hale High School; then click on the 2000 bar); in 2022–2023, there were 
120, id (then click on the 2022 bar).  At Roosevelt, the respective numbers were 138 and 79.  Com-
pare id. (choose Roosevelt High School; then click on the 2000 bar), with id. (then click on the 2022 
bar). 
 85 See, e.g., supra notes 17–18 and accompanying text. 
 86 570 U.S. 529 (2013). 
 87 Id. at 537, 551, 557. 
 88 Id. at 535. 
 89 Ellen D. Katz, Section 2 After Section 5: Voting Rights and the Race to the Bottom, 59 WM. 
& MARY L. REV. 1961, 1972–78 (2018) (discussing this “backsliding,” id. at 1972).  For a particularly 
salient example, consider North Carolina: “[O]n the day after the Supreme Court issued Shelby 
County v. Holder, eliminating preclearance obligations, a leader of the party that newly dominated 
the legislature (and the party that rarely enjoyed African American support) announced an intention 
to enact what he characterized as an ‘omnibus’ election law” that “target[ed]” voting practices used 
by Black voters “with almost surgical precision.”  N.C. State Conf. of the NAACP v. McCrory, 831 
F.3d 204, 214 (4th Cir. 2016) (citation omitted), cert. denied, 581 U.S. 985 (2017). 
 90 141 S. Ct. 2321 (2021). 
 91 Id. at 2339. 
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Rights Act of 1965] was adopted”92 should be a factor in the rule’s fa-
vor.93  That proposition runs headlong into the reason we have Section 
2 in the first place.  Congress undeniably amended Section 2 in 1982 to 
address the use of at-large elections in jurisdictions with significant mi-
nority populations.94  But at that time, more than three-quarters of cities 
in the Deep South and more than two-thirds of cities in the border states 
used at-large elections.95  If the Brnovich proposition had been in effect, 
the amended Section 2 would have been dead on arrival. 

The Court may now be poised to gut Section 2 as a substantive or 
procedural matter.  Or maybe both. 

First, as to substance: Following the 2020 census, Louisiana drew a 
congressional plan that created only one majority-Black district (out of 
six).96  A district court held that that plan likely violated Section 2 by 
failing to draw a second district as well.97  The state legislature re-
sponded with a new map that created a second majority-Black district.98  
This plan spurred a separate challenge alleging that the new plan was 
an unconstitutional racial gerrymander.99  The challengers there, a 
group of self-identified “non-African American voter[s]”100 raised argu-
ments about why the particular remedial district was unlawful.101  But 
they also argued more fundamentally that the state could not defend  
its new plan by invoking the Voting Rights Act and the need to remedy 
the dilution of Black voting strength in the old plan: Regardless wheth- 
er Section 2 could once have been justified, “[i]t’s time to retire the 
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 92 Id. at 2338. 
 93 See id. at 2339. 
 94 See Thornburg v. Gingles, 478 U.S. 30, 35 (1986) (explaining that Section 2 was amended in 
1982 “largely [as] a response to . . . Mobile v. Bolden, 446 U.S. 55 (1980)”).  Bolden had required 
proof of a racially discriminatory purpose to show unlawful vote dilution from the use of at-large 
elections.  See Bolden, 446 U.S. at 74 (plurality opinion). 
 95 See Mark Packer, Note, Tracking the Court Through a Political Thicket: At-Large Election 
Systems and Minority Vote Dilution, 23 URB. L. ANN. 227, 230 n.17 (1982) (providing statistics on 
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 96 See Robinson v. Ardoin, 605 F. Supp. 3d 759, 767, 830 (M.D. La. 2022).  The one majority-
Black district in the plan was the successor to a district created only after a prior Section 2 lawsuit 
had struck down a plan with no majority-Black districts.  See id. at 848 (quoting Major v. Treen, 
574 F. Supp. 325, 339–40 (E.D. La. 1983)); Major, 574 F. Supp. at 335, 355 (three-judge court). 
 97 Robinson, 605 F. Supp. 3d at 766, 844–51, aff’d in relevant part, 86 F.4th 574, 583 (5th Cir. 
2023). 
 98 See Callais v. Landry, 732 F. Supp. 3d 574, 582 (W.D. La. 2024) (three-judge court), prob. 
juris. noted sub nom, Louisiana v. Callais, 145 S. Ct. 434 (2024). 
 99 Id. 
 100 See Complaint at 5, Callais, 732 F. Supp. 3d 574 (No. 24-CV-00122).  Their decision to identify 
themselves this way is ironic, given their claim that the Constitution requires color-blindness in 
redistricting, see id. at 22, and the fact that the Supreme Court has never required plaintiffs in 
Shaw cases — that is, cases alleging an improper use of race in the redistricting process — to specify 
their race, see Samuel Issacharoff & Pamela S. Karlan, Commentary, Standing and Misunderstand-
ing in Voting Rights Law, 111 HARV. L. REV. 2276, 2278 (1998). 
 101 See Callais, 732 F. Supp. 3d at 590. 
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assumption” that federal law could require a remedial plan that delib-
erately creates majority-minority districts.102 

The Supreme Court heard oral argument this past Term.103  But on 
its last day before it broke for the summer, rather than announcing a 
decision, the Court restored the case to the calendar for reargument.104  
Five weeks later, the Court propounded its own question for the  
parties to address: “Whether the State’s intentional creation of a second  
majority-minority congressional district violates the Fourteenth or Fif-
teenth Amendments to the U.S. Constitution.”105  Justices Thomas and 
Gorsuch have already indicated that their answer to this question would 
be “yes”: Two Terms ago, in a similar case from Alabama, they argued 
that Section 2 is unconstitutional to the extent it requires taking race 
into account at either the liability phase (to show that it is possible to 
draw a majority-minority district — a “necessary precondition[]” in a 
vote-dilution case106) or the remedy phase (to create a district in which 
minority voters actually have an equal opportunity to elect their pre-
ferred representative).107  And while Justice Kavanaugh did not join 
them there, he floated the possibility that even if Section 2’s results test 
once was constitutionally permissible, it is unclear whether its race con-
sciousness can “extend indefinitely into the future.”108 

Second, even if the Court doesn’t gut the substance of Section 2, it 
may turn the statute into a dead letter, at the very least for the time 
being, by eliminating the ability of voters to bring suit.  In Brnovich, 
Justice Gorsuch, joined by Justice Thomas, “flag[ged]” the question, 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 102 Brief for Appellees at 36, 38, Louisiana v. Callais, Nos. 24-109, 24-110 (U.S. reargued Oct. 15, 
2025). 
 103 Transcript of Oral Argument at 1, Callais, Nos. 24-109, 24-110 (argued Mar. 24, 2025), https:// 
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(Blackmun, J., dissenting, joined by Brennan, Marshall & Stevens, JJ.) (dissenting from the Court’s 
order to parties to rebrief the case on the question whether the Court should overrule a precedent). 
 106 See Thornburg v. Gingles, 478 U.S. 30, 50 (1986). 
 107 See Allen v. Milligan, 143 S. Ct. 1487, 1544–45 (2023) (Thomas, J., dissenting, joined by Gor-
such, J.). 
 108 Id. at 1519 (Kavanaugh, J., concurring in all but Part III-B-1).  Section 2 actually has a built-
in form of “[d]urational [m]odesty.”  Pamela S. Karlan, Two Section Twos and Two Section Fives: 
Voting Rights and Remedies After Flores, 39 WM. & MARY L. REV. 725, 740–41 (1998).  “Election 
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Morley, Prophylactic Redistricting? Congress’s Section 5 Power and the New Equal Protection 
Right to Vote, 59 WM. & MARY L. REV. 2053, 2081 (2018). 
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raised by none of the parties, whether “the Voting Rights Act of 1965 
furnishes an implied cause of action under § 2,”109 suggesting the ques-
tion might be an “open” one.110  But the citations Justice Gorsuch offered 
antedate the 1982 amendments to Section 2,111 during which Congress 
“reiterate[d] the existence of the private right of action under Section 2, 
as has been clearly intended by Congress since 1965.”112 

Nevertheless, in the face of forty years of Supreme Court cases ad-
judicating Section 2 claims brought by private parties, some lower 
courts accepted Justice Gorsuch’s invitation to revisit this question.  Af-
ter a full trial, a district court in North Dakota held that the state’s 2021 
legislative redistricting plan diluted Native American voting strength in 
violation of Section 2.113  But the Eighth Circuit first held that Section 
2 does not provide an implied right of action114 and then went further 
to hold that 42 U.S.C. § 1983, which provides an express cause of action 
for a state’s deprivation of rights secured by the “laws” of the United 
States,115 cannot be used to bring a claim that a state has denied the 
rights secured by Section 2.116 

This summer, the Supreme Court stayed the court of appeals’ order 
remanding the case to the district court with directions to dismiss the 
complaint.117  But Justices Thomas, Alito, and Gorsuch stated that they 
would have denied the stay.118 

In any era, Section 2 would become “an empty promise” if  
citizens were not “allowed to seek judicial enforcement of the prohibi-
tion.”119  But the promise would be even emptier today.  The Trump 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 109 Brnovich v. Democratic Nat’l Comm., 141 S. Ct. 2321, 2350 (2021) (Gorsuch, J., concurring, 
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 110 See id. 
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Mountain, 137 F.4th at 721. 
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[Allen’s] logic” to Section 2); id. at 240 (Breyer, J., concurring in the judgment, joined by O’Connor 
& Souter, JJ.) (“agree[ing] with Justice Stevens” that Allen’s analysis “applies with similar force” to 
Section 2). 



38 HARVARD LAW REVIEW FORUM [Vol. 139:25 

Administration has taken the Justice Department’s Civil Rights  
Division out of the business of enforcing the Voting Rights Act, pivot- 
ing its focus (for the few remaining attorneys) to preventing alleged  
vote fraud.120  Most immediately when it comes to the Supreme Court, 
it has repudiated the Government’s amicus brief in Callais, which had 
argued that Louisiana had “a strong basis in evidence to believe that it 
needed to draw another majority-minority district to achieve Section 2  
compliance.”121 

In short, the Supreme Court has moved from being an “indispensable 
partner” in the Second Reconstruction122 to being its undoer.  That is 
why, whatever the antinomial (if that’s the right adjective to refer to 
Re’s antinomies) or methodological similarities between the Warren 
Court and the current Court, I remain unconvinced that “the two groups 
of ‘us’ . . . have more in common than often supposed.”123 

II.  REPRESENTATION REINFORCEMENT:  
HEREIN OF REVOLUTIONS AND COUPS 

Re uses Professor John Hart Ely’s “theory of representation- 
reinforcement” to show how “the current Court frequently operates 
within some of the framework ideas that the Warren Court helped to 
establish.”124  He focuses on the counter-majoritarian role that theory 
plays with respect to judicial protection of minorities.125  Here, I want 
to focus instead on the pro-majoritarian role that the theory plays.  As 
to this aspect of representation reinforcement, the Warren Court and the 
current Court are poles apart. 

Ely identified two distinct circumstances warranting greater judicial 
scrutiny.  The one on which Re concentrates is when elected officials 
“are systematically disadvantaging some minority out of simple hostility 
or a prejudiced refusal to recognize commonalities of interest.”126  But 
Ely also argued that courts should intervene when “the ins are choking 
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 120 See Gina Feliz, The Justice Department Is Shirking Its Responsibility to Voters, BRENNAN 
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 123 Contra id. at 6. 
 124 Id. at 56. 
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off the channels of political change to ensure that they will stay in and 
the outs will stay out.”127 

The Warren Court’s Reapportionment Cases are the most dramatic 
example in constitutional history of this latter form of intervention.  
Chief Justice Warren called Baker v. Carr,128 which held that claims of 
legislative malapportionment were justiciable,129 “the most important 
case of [his] tenure on the Court”130 and denominated Reynolds v. 
Sims,131 which imposed one-person, one-vote on state legislative appor-
tionments,132 as the most important opinion he himself wrote.133 

Those decisions — and Wesberry v. Sanders,134 which held that one-
person, one-vote governed a state’s drawing of its congressional dis-
tricts135 — responded to a deeply sclerotic situation in which politicians 
from underpopulated (usually rural and conservative) areas entrenched 
themselves in power as the nation became more urban and suburban.136  
The Court’s announcement of one-person, one-vote had an immediate 
and dramatic effect.  It required redrawing ninety percent of the U.S. 
House districts as well as “virtually every single seat in the upper houses 
of state legislatures and most of the seats in lower houses.”137  While 
much of the Court’s rhetoric sounded in the timbre of individual 
rights,138 the impulse behind the rule was profoundly majoritarian: 
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Malapportionment undercut “democratic ideals of equality and majority 
rule.”139 

The enduring effect of one-person, one-vote is that it requires decen-
nial redistricting for nearly every multimember electoral body.140  Its 
impact on entrenchment has been a bit more equivocal.  On the one 
hand, one-person, one-vote creates an automatic duty to revisit the ex-
isting allocation of political power every ten years, because existing al-
locations go out of compliance with the requirement of equal population 
districts after each census.141  On the other hand, “the necessity of tink-
ering with the lines every ten years can turn into an opportunity to  
redraw districts to shore up incumbents who otherwise might face  
defeat.”142 

While the Warren Court was both anti-entrenchment and pro- 
majoritarian, the current Court is neither.  And its lack of interest in 
policing redistricting comes at a time when “big data and modern tech-
nology” have reduced the constraining force of one-person, one-vote.143  
In Rucho v. Common Cause,144 the Court held that although excessive 
partisan gerrymandering is problematic as a matter of democratic the-
ory,145 “partisan gerrymandering claims present political questions be-
yond the reach of the federal courts.”146 

The current Court’s indifference to the attempts of the ins to ensure 
that they will stay in and the outs will stay out was on full display in 
Alexander v. South Carolina State Conference of the NAACP.147  The 
South Carolina Legislature wanted to make Congressional District 1 a 
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Davis v. Mann, 377 U.S. 678, 688–89 (1964) (Virginia); Md. Comm. for Fair Representation v. Tawes, 
377 U.S. 656, 665–66 (1964) (Maryland); WMCA, Inc. v. Lomenzo, 377 U.S. 633, 647–49 (1964) (New 
York); see also Wesberry, 376 U.S. at 49–50 (appendix to opinion of Harlan, J., dissenting) (providing 
a chart of the largest and smallest congressional districts by population in each state that showed 
huge disparities in district populations within most states). 
 140 See Issacharoff & Karlan, supra note 136, at 545. 
 141 See id. 
 142 Id. at 546. 
 143 See Rucho v. Common Cause, 139 S. Ct. 2484, 2512–13 (2019) (Kagan, J., dissenting); Karcher 
v. Daggett, 462 U.S. 725, 733 (1983) (“The rapid advances in computer technology and education 
during the last two decades make it relatively simple to draw contiguous districts of equal popula-
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 144 139 S. Ct. 2484 (2019). 
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U.S. 787, 791 (2015)). 
 146 Id. at 2506–07. 
 147 144 S. Ct. 1221 (2024). 



2025] UNDONE BUSINESS OF THE WARREN COURT 41 

safe seat for Republicans.148  After the 2020 census, the existing District 
1 was overpopulated by about 88,000 people, and the adjoining District 
6 was underpopulated by about 85,000.149  To comply with one-person, 
one-vote, the state could have transferred just the bulk of those 88,000 
people.150  Instead, it “moved nearly 200,000 people into or out of the 
district.”151  And it did so while making sure that the Black percentage 
of the district — Black voters in South Carolina overwhelmingly vote 
Democratic — would not increase.152  The part of Charleston County 
that the legislature moved out of District 1 was disproportionately 
Black.153  “Of the 11 precincts with the largest Black populations, 10 
were gone.”154 

A three-judge district court, familiar with South Carolina politics, 
found that the configuration of Congressional District 1 was an uncon-
stitutional racial gerrymander.155  But the Supreme Court, in a decision 
written by Justice Alito, reversed.156  In five years, the Court moved 
from Rucho’s acknowledgment that “[e]xcessive partisan[] . . . gerry-
mandering is ‘incompatible with democratic principles,’”157 even if fed-
eral courts can’t do anything about it,158 to a world in which a partisan 
desire to disadvantage a group of Black voters is evidence of legislative 
“good faith.”159  So much for the second strand of Elysian representation 
reinforcement theory. 

But in a sense, all this pales next to the most significant Conservative 
Warren Court decision so far — a case fundamentally about a politician 
seeking to ensure that he will stay in and the outs will stay out no matter 
what: Trump v. United States.160  The case concerned a criminal indict-
ment alleging that “after losing [the 2020] election, Trump conspired to 
overturn it by spreading knowingly false claims of election fraud to ob-
struct the collecting, counting, and certifying of the election results.”161  
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 148 Id. at 1244; see id. at 1236–37 (describing how, although Republicans had traditionally held 
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 149 Id. at 1276 (Kagan, J., dissenting). 
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 151 See id. at 1268; id. at 1242 (majority opinion). 
 152 See id. at 1241–42. 
 153 Id. at 1242. 
 154 Id. at 1276 (Kagan, J., dissenting). 
 155 S.C. State Conf. of the NAACP v. Alexander, 649 F. Supp. 3d 177, 197 (D.S.C. 2023) (three-
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 160 144 S. Ct. 2312 (2024). 
 161 Id. at 2324. 
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It’s hard to imagine any action more representation-undermining than 
that. 

There are many things one might say about the Court’s response to 
Trump’s autogolpe.  For example, was the Court’s delay in taking the 
case and its “expressly indeterminate” remand decision,162 which effec-
tively foreclosed a criminal trial during the 2024 election season,163 an 
example of Re’s “impassive virtues”?164  Or was it an intervention that, 
in conjunction with the Court’s decision in Trump v. Anderson,165 “ad-
vanced the interests of a partisan-aligned candidate — at a heavy toll 
to constitutional mechanisms meant to enable democracy”?166  Either 
way, the decision in Trump v. United States has unleashed an admin-
istration that is comprehensively clogging the channels of political 
change. 

Part of this democratic demolition may flow directly from the 
Court’s opinion, which removed an important constraint on the Presi-
dent’s ability to inflict pain on his political opponents.167  Among other 
things, Trump was alleged to have “attempted to leverage the Justice 
Department’s power and authority to convince certain States to replace 
their legitimate electors with Trump’s fraudulent slates of electors.”168  
The Court held that a President  “has ‘exclusive authority and absolute 
discretion’ to decide which crimes to investigate and prosecute, in- 
cluding with respect to allegations of election crime.”169  And because  
“the President cannot be prosecuted for conduct within his exclusive 
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 162 Re, supra note 1, at 69; see Trump, 144 S. Ct. at 2337. 
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in methodological “realignment.”  See Re, supra note 1, at 5, 32–38; Anderson, 144 S. Ct. at 673 
(Sotomayor, Kagan & Jackson, JJ., concurring in the judgment).  As Professor Aziz Huq points out: 
“The Roberts Court is typically characterized as ‘originalist,’ ‘textualist,’ or ‘formalist.’  But the 
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dential Disqualification, 138 HARV. L. REV. 172, 179 (2024) (footnotes omitted). 
 166 See Huq, supra note 165, at 223. 
 167 See id. at 216; Trump, 144 S. Ct. at 2370–71 (Sotomayor, J., dissenting). 
 168 Trump, 144 S. Ct. at 2334 (majority opinion). 
 169 Id. (quoting United States v. Nixon, 418 U.S. 683, 693 (1974)). 
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constitutional authority,” Trump was “absolutely immune from prosecu-
tion for the alleged conduct involving his discussions with Justice De-
partment officials.”170 

Re argues that the Court’s ruling in Trump v. United States “signaled 
a willingness to check partisanship in the justice system, without passing 
judgment on Trump’s prosecution.”171  But, at least so far, the Court has 
shown little appetite for checking partisanship in the justice system  
that doesn’t touch on the prosecution of former Presidents.  (I actually 
don’t think the prosecution of President Donald Trump for his role in 
the events of January 6 was partisan to begin with, but that’s neither  
here nor there.)  In fact, the absolute immunity with respect to the Pres-
ident’s role in a critical piece of the justice system — federal criminal 
prosecutions — may have removed, rather than imposed, a check on  
partisanship. 

Having been reelected in 2024, President Trump, once again, is  
using the Justice Department’s power and authority in partisan and  
representation-destroying ways.  For example, he has repeatedly de-
manded the Department open investigations into, or prosecute, a long 
list of elected officials and public servants.172  He has “demanded that 
top Democratic donor George Soros and his son, Alex, face federal rack-
eteering charges, making an unsubstantiated claim they are backing vi-
olent protests across the country.”173  He has instructed the Justice 
Department to investigate ActBlue, a Democratic fundraising plat-
form.174  These actions “threaten to hobble Democrats’ ability to com-
pete in elections for years to come.”175 

The head of his egregious Weaponization Working Group — formed 
“to root out corruption and weaponization,”176 by which the 
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 170 Id. at 2335. 
 171 Re, supra note 1, at 69 n.448. 
 172 See, e.g., Eric Tucker, Trump 100 Days: Retribution, ASSOCIATED PRESS, (Apr. 27, 2025, at 08:43 
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Administration means, among other things, the January 6 prosecu-
tions177 — has announced that if the Department determines that the 
targeted individuals can’t be charged with a crime, it will nonetheless 
“name” them and “shame” them, “in what would amount to a major 
departure from longstanding Justice Department protocols.”178  The Jus-
tice Department no longer has internal checks on its use of the law to 
go after the President’s political opponents because this Administration 
“has systematically and ruthlessly and successfully eliminated, with one 
exception . . . all internal legal resistance.”179 

Meanwhile, the mission statement for the Civil Rights Division’s 
Voting Section has been revised so that it “barely mentions the Voting 
Rights Act and instead says the section will focus on preventing voter 
fraud — which is exceedingly rare — and helping states find nonciti-
zens on their voter rolls (noncitizen voting is also exceedingly rare).”180  
The effects on American democracy of Trump v. United States and the 
current Court’s other decisions aggrandizing presidential power may 
turn out to be every bit as profound as the effects the Redistricting Cases 
had. 

III.  IMPASSIVE VIRTUES AND ROBUST COSTS 

Much of Re’s Foreword is written in an optimistic register: Like the 
Warren Court, the current Court is “well positioned to defend the rule 
of law.”181  He recognizes, however, one critical difference: “the Court’s 
counterparty.”182  The Warren Court faced recalcitrant state and local 
governments.183  And, ultimately, it could rely on the federal government 
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to enforce both its judgments and its values.184  The current Court, by 
contrast, faces a President whose version of the rule of law is “I have an 
Article II, where I have the right to do whatever I want as president.”185  
His Vice President has mused about defying the courts.186  And Presi-
dent Trump is seeking not to preserve the status quo, as the state and 
local officials who were counterparty to the Warren Court sought to 
do,187 but rather to radically transform American government and civil 
society.188  So he is a counterparty on a far greater scale than Southern 
jurisdictions once were. 

Sometimes, the Court may face the prospect that issuing its preferred 
substantive ruling will prompt popular backlash that reduces the 
Court’s standing with the public or, worse, will trigger defiance that 
reveals the Court’s relative powerlessness (the “least dangerous branch” 
problem).189  These risks may lead the Court to “await [more] auspicious 
moments to rule”190 or “bide[] its time rather than running headlong into 
the fray.”191  This tactic is part of what Alexander Bickel meant by the 
“passive virtues” and Re rebrands (for no compelling reason in my view) 
the “impassive virtues.”192 

As Re recognizes, the Warren Court twice took this path when it 
came to questions of racial justice.  First, in Naim v. Naim,193 the Court 
disingenuously treated an appeal as somehow outside its mandatory 
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appellate jurisdiction, “thereby punting on the constitutionality of anti-
miscegenation laws in the wake of Brown.”194  It did not strike down 
prohibitions on interracial marriage until a decade later in Loving v. 
Virginia.195  Second, the Court’s “‘all deliberate speed’ approach to re-
mediation in Brown,”196 which was “chiefly concerned about white op-
position,”197 left the Warren Court “largely absent without leave” when 
it came to actually desegregating Southern schools.198  Between Cooper 
v. Aaron199 and Green v. County School Board of New Kent County,200 
the Court let a decade go by without a major opinion, leaving the task 
of achieving what integration could be accomplished to the lower 
courts.201 

Re argues that in October Term 2024, the Supreme Court “made 
good use of the impassive virtues while grappling with the second 
Trump Administration.”202  He provides several examples of shadow 
docket decisions where he sees the Court as having “nudged” the Trump 
Administration toward complying with the law “while avoiding a head-
on confrontation.”203 

Re recognizes that uses of the passive/impassive virtues have always 
been controversial because they “risk elevating discretion and strategy 
at the expense of law and candor.”204  Most concretely, while the Court 
“delay[s]” action or “bides its time,”205 real people suffer.  In the Warren 
Court era, it meant millions of children never got to attend a desegre-
gated school and countless couples were denied legal recognition and 
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protection for their relationships.206  In the current era, it means, for 
example, that thousands of government employees are thrown out of 
their jobs, perhaps for years, while they challenge terminations.207  Get-
ting their jobs back, even with full backpay and retroactive seniority, 
won’t fully compensate them for what has happened.  That is why, after 
all, “[a]n essential principle of due process” since the days of the long 
Warren Court is that the government provide a hearing and an oppor-
tunity to challenge its decision before firing an employee.208 

But avoidance has another vice: Instead of dampening resistance to 
the Court’s preferred policy outcomes, it may actually embolden it.209  I 
worry that the message President Trump may be taking away from this 
first Term back in office is that he might as well push the envelope  
as far as possible — and certainly with regard to orders from lower fed-
eral courts.  Even if he adheres to his Solicitor General’s pledge in Trump 
v. CASA to “respect the opinions and the judgments of the Supreme 
Court,”210 he may count on the fact that the Court “can’t reverse  
everything.”211 

The Court’s approach in CASA illustrates the slipperiness of the  
passive/impassive virtues.  The underlying cases concern an Executive 
Order declaring that the Fourteenth Amendment does not extend citi-
zenship to persons “born in the United States” if neither of their parents 
is a U.S. citizen or lawful permanent resident.212  The order was swiftly 
challenged in several suits, including one brought by eighteen states.213   

In each case, the District Court concluded that the Executive Order is likely 
unlawful and entered a universal preliminary injunction barring various 
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executive officials from applying the policy to anyone in the country.  And 
in each case, the Court of Appeals denied the Government’s request to stay 
the sweeping relief.214 

The Government could have asked the Supreme Court to review the 
preliminary injunctions themselves.  But that would have placed at issue 
the likelihood of success on the merits — that is, whether the Executive 
Order is inconsistent with the Fourteenth Amendment’s Citizenship 
Clause.215  Instead, the Government asked the Court to decide only 
whether federal courts have equitable authority to issue “universal in-
junctions” — that is, injunctions that go beyond providing full relief to 
the plaintiffs before them.216  In light of the Justices’ already announced 
skepticism about such injunctions,217 this question was designed to give 
the Administration something it could spin as a win on birthright citi-
zenship regardless of how unconstitutional its policy is. 

The Court played along.  It decided the remedy issue without ad-
dressing “the question whether the Executive Order violates the Citi-
zenship Clause or Nationality Act.”218  Both during oral argument and 
in the several opinions, the Justices recognized that this is a question 
that needs to be answered.219  Moreover, it is a pure question of law.  
There is no real need for percolation in the lower courts.220  So the Court 
could have added its own question presented, as it has often done,221 
and did this past Term in Louisiana v. Callais.222  But instead, it post-
poned the day when it should tell the President that one of his signature 
policies is unconstitutional. 
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CONCLUSION 

“[H]istory will be heard,” Chief Justice Roberts insisted in his opinion 
in Parents Involved,223 where he wrapped the decision to shut down 
efforts at voluntary integration in the mantle of Brown.224  The title of 
this Response borrows from Professor Charles Black’s Holmes Devise 
Lectures, The Unfinished Business of the Warren Court.225  Black, who 
as a young professor worked with the plaintiffs in Brown,226 described 
as central to the Warren Court the issue the current Court will soon 
have to confront: “the positive content and worth of American citizen-
ship.”227  Black argued that this citizenship has three components: (1) 
“the right to be heard and counted on public affairs,”228 (2) “the right to 
be treated fairly when one is the object of action by that government of 
which one is also a part,”229 and (3) “the broad right to lead a private 
life” of one’s choosing without unjustifiable government interference.230  
He showed how the Warren Court “affirmed, as no Court before it ever 
did, that this three-fold citizenship is to be enjoyed in all its parts with-
out respect to race, ‘as far as constitutional law can accomplish it’ — the 
long-unhonored promise of the Slaughter-House Cases.”231 

Of course, the Warren Court left some of this project unfinished.  But 
I believe, and hope, that any Court will ultimately be judged not just on 
whether it “operates within some of the framework ideas that the War-
ren Court helped to establish,”232 but also on whether it has moved that 
work forward.  If the current Court turns out to have undone that work, 
history will not remember it well. 
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