Fourteenth Amendment — Capital Punishment —
Prosecutorial Discretion — Glossip v. Oklahoma

In the U.S. criminal justice system, a court’s discussion of mental
health diagnoses can perpetuate harmful stereotypes about such condi-
tions. Recently, in Glossip v. Oklahoma,' the Supreme Court ordered a
new trial in a death penalty case featuring a prosecution that Oklahoma
admitted was flawed.? The Court agreed that the prosecution failed to
correct a material misrepresentation that, in part, concealed how Justin
Sneed’s bipolar disorder diagnosis, combined with his history of drug
use, demonstrated a proclivity for violence and impulsivity.* That
justification may have adverse consequences for criminal defendants
and witnesses with mental illnesses by suggesting the diagnosis of a
mental health condition is sufficient to demonstrate violent proclivities,
even though individuals with the same diagnosis experience different
symptoms.

In 1997, Sneed killed Barry Van Treese with a baseball bat in a hotel
Van Treese owned.* Richard Glossip lived in and managed that hotel.’
Glossip eventually confessed to police that Sneed had admitted to killing
Van Treese, despite prior inconsistent statements about Sneed’s role in
the murder.® Sneed flipped the script, asserting that he committed the
murder at the behest of Glossip, who had “offered him thousands of
dollars to” kill Van Treese.” Based on Sneed’s account, Oklahoma
brought charges against Glossip for capital murder.®? Glossip, however,
“maintain[ed] his innocence,” refusing a plea deal that would have
allowed him to avoid the death penalty if he had testified against
Sneed.'® Prosecutors then offered Sneed the same deal to testify against
Glossip, which Sneed accepted.!! “Sneed’s testimony was the only direct
evidence” tying Glossip to the murder.’? At trial, the jury convicted
and sentenced Glossip to death.'* The Oklahoma Court of Criminal
Appeals (OCCA) reversed unanimously, holding that because any
“evidence at trial . . . corroborat[ing] Sneed’s testimony was extremely
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weak,” Glossip’s “counsel’s failure to cross-examine Sneed on his . . . in-
consistent statements” constituted ineffective assistance of counsel.'*

Later, “[iln 2004, . . . Glossip rejected another plea offer,” and Okla-
homa tried him again.'S At the second trial, multiple witnesses con-
firmed Glossip’s story, and Glossip’s counsel proved “that Van Treese
had been attacked with a knife . . . [in addition to] a baseball bat.”¢
“The prosecution also asked Sneed whether anyone had prescribed him
any medication” after his arrest.!” Sneed stated: “When I was arrested
I asked for some Sudafed because I had a cold, but then shortly after
that somehow they ended up giving me [I]ithium for some reason, I don’t
know why. I never seen no psychiatrist or anything.”'® He also testified
“that he used illegal drugs including marijuana and . . . [methampheta-
mine]” twice weekly before he got arrested.'® The prosecution’s closing
argument portrayed Sneed as having “no propensity to violence except
at Glossip’s direction.”° Glossip was again convicted and sentenced
to death.2! This time, the OCCA affirmed and found that circumstan-
tial evidence about Glossip’s mismanagement of the hotel, together with
Glossip’s initial dishonesty after the murder, corroborated Sneed’s
account.??

As “concerns over the integrity of Glossip’s conviction” mounted, a
group of Oklahoma legislators hired a law firm to independently inves-
tigate Glossip’s case.?* In 2022, the firm “reported . .. ‘grave doubt’”
about Glossip’s conviction,?* highlighting that “the prosecution had . . .
destroyed ‘key physical evidence’ before Glossip’s” second trial.2s After
this report, and almost twenty years after Glossip’s second conviction,
Oklahoma disclosed seven boxes of documents from Glossip’s trials that
had previously been withheld.?¢

Among the documents in these boxes was a note from Connie
Smothermon, the head prosecutor. Glossip alleged the note provided

14 Jd. at 619—20 (quoting Glossip v. State, 29 P.3d 597, 599 (Okla. Crim. App. 2001)).
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16 Jd. “Although Sneed had [originally] denied stabbing Van Treese,” he then admitted to trying
to do so multiple times “in the chest with a pocket knife.” Id. “Glossip moved for a mistrial” since
the prosecution had not informed him of this change in testimony, but the motion was denied since
the prosecution responded that the change was also a surprise to them. Id.
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evidence of witness tampering.?” Smothermon sent this note, discussing
Sneed’s testimony, “to Sneed’s lawyer before Sneed testified at the sec-
ond trial.”?¢ The note complained that the knife remained the “biggest
problem” as Sneed had told “the police that the knife fell out of his
pocket and that he didn’t stab the victim with it.”?° Yet the victim
nonetheless had knife-inflicted lacerations.?® Smothermon expressed
confusion with how Sneed on his own could have simultaneously con-
trolled both the knife and the bat.3! She noted that they “should get to
[Sneed] [that] afternoon.”? Glossip filed a motion for postconviction
relief, arguing that Smothermon had violated the rule of sequestration
by interfering with Sneed’s testimony.?* The OCCA held that “Glossip’s
claims were procedurally barred [and] meritless.”34

Soon thereafter, Oklahoma discovered “an eighth box of . .. docu-
ments,”?5 which included evidence Glossip alleged showed the prosecu-
tion “failled] to correct Sneed’s false ... testimony.”® Box eight
contained “notes handwritten by Smothermon during a pretrial inter-
view with Sneed” in which Sneed told Smothermon that he was on lith-
ium not by accident,?” as he had claimed during Glossip’s second trial,38
but “in connection with a ‘Dr. Trumpet.””° At the time Sneed was in-
carcerated, “[o]nly a single psychiatrist,” Dr. Larry Trombka, worked in
Sneed’s facility.*© A now-disclosed summary of Sneed’s medical records
also revealed that Sneed had been diagnosed with bipolar disorder and
prescribed lithium to treat the disorder.#! He also “had a history of . . .
angry outbursts[] and substance abuse.”*?

On review of the evidence, Oklahoma’s Attorney General deter-
mined that Smothermon had “elicited false testimony from Sneed,”*3
so he “disclosed Box 8 to Glossip and retained an independent coun-
sel to ... review ... Glossip’s conviction.”* That investigation “con-
cluded that . . . [Smothermon’s] failure to turn over Sneed’s statements
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about his mental health treatment violated Brady v. Maryland,”> and
Smothermon’s “failure to correct Sneed’s false . . . testimony” about the
lithium violated Napue v. Illinois.*® The independent counsel also rec-
ommended that the OCCA overturn Glossip’s conviction.*” Glossip
then filed another petition for postconviction relief, asserting claims
under Brady and Napue, along with cumulative error and actual inno-
cence claims.*®* However, “[t]he OCCA denied Glossip’s . . . petition” —
though unopposed — “without a hearing.”® “Th[e Supreme] Court
the[n] stayed Glossip’s execution,” on a motion supported by Oklahoma,
and granted a writ of certiorari to review the OCCA’s decision.’°¢ Okla-
homa did not dispute Glossip’s claim, so “the Court appointed . . . [an]
amicus curiae to” argue on behalf of the OCCA’s decision.5!

In February 2025, the Supreme Court reversed the OCCA.5?2 Writing
for the majority, Justice Sotomayors? first concluded that the “Court . . .
ha[d] jurisdiction to review the [OCCA’s] judgment.”s*

The Court then held that the State had “violated its constitutional
obligation” under Napue “to correct false testimony.”>* In Napue, the
Court held that a conviction violates the Due Process Clause of the
Fourteenth Amendment when it is “knowingly ‘obtained through use of
false evidence.””s¢ Relevant here, “a new trial is warranted” under Na-
pue if the defendant can show that the prosecution allowed material
false testimony “to go uncorrected when it appear[ed].”” The burden is
on the government in this case to show, beyond a reasonable doubt, that
the misstatements are not material; that is, that “the error complained
of did not contribute to the verdict obtained.”’® The Court noted that
“Oklahoma’s attorney general joinled] Glossip in asserting a Napue
error,” before establishing “that Sneed’s testimony was false” because it
was inconsistent with his medical records.’® The Court also found
sufficient evidence to establish “that the prosecution knew Sneed’s
statements were false” at the time of his testimony.®®© To reach that

45 373 U.S. 83 (1963). A Brady violation occurs when a prosecutor fails to disclose material
evidence favorable to a defendant. See id. at 87.
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conclusion, the Court relied on the prosecution’s access to Sneed’s med-
ical file, which referenced Sneed’s “lithium prescription and . . . bipolar
diagnosis”; Smothermon’s “pre-trial conversation with Sneed at which
he mentioned ‘lithium’ and ‘Dr. Trumpet’”; and Sneed’s testimony at
trial, which was inconsistent with that evidence.®!

After concluding that there was false testimony and that the prose-
cution knew about it, the Court determined that the testimony was ma-
terial such that a Napue violation had occurred.®? The Court concluded
that Sneed’s false testimony was material for two separate reasons:
(1) The fact that Sneed lied could have undermined his credibility, and
(2) the fact that he was diagnosed with bipolar disorder could have frus-
trated the prosecution’s theory that he was nonviolent without Glossip’s
encouragement.®® First, the Court emphasized that Sneed’s “credibility
plainly would have suffered” if the prosecution had corrected him.%*
The jurors could have convicted Glossip only if they believed Sneed’s
story, suggesting that his credibility was material.®> Indeed, Justice So-
tomayor clarified that “[e]vidence can be material even if it ‘goes only
to the credibility of the witness.’”*® But, second, Justice Sotomayor went
a step further by suggesting that “Sneed’s false testimony also bore on
Glossip’s guilt in a more direct way.”®” She emphasized that Sneed’s
bipolar disorder diagnosis and lithium prescription “would have
been . . .important ... for the defense to know,” since some of the symp-
toms of bipolar disorder “can be exacerbated by illicit drug use, such as
methamphetamine.”®® Because the prosecution was portraying Sneed
as a harmless puppet controlled entirely by Glossip, “there [was] a rea-
sonable likelihood that correcting Sneed’s testimony would have af-
fected the judgment of the jury.”®°

Justice Barrett concurred in part and dissented in part.’® She agreed
that the Court had jurisdiction to review the case and that the OCCA
misstated Napue as a matter of law.”! However, in disagreement with
the Court, she noted that she would not have ordered the OCCA to
vacate Glossip’s conviction.”? Instead, she argued that the case should
have been remanded for further proceedings.’”? Traditionally, the
Court’s appellate function is limited to matters of law, but, Justice
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Barrett argued, here the majority improperly drew its own factual de-
terminations based on the record.”*

Justice Thomas filed a dissenting opinion.”s> He first disagreed with
the Court’s jurisdictional conclusion.’® He argued that the OCCA had
an “independent state ground” for its decision, which served as a “‘ju-
risdictional’ limitation” for the Court.”” Despite the State’s confession
to a Napue violation, the OCCA found that Glossip had failed to satisfy
other prerequisites for postconviction relief under Oklahoma’s Uniform
Post-Conviction Procedure Act.”® Justice Thomas would have con-
cluded that “independent state ground bar[red]” relief from the Court.”®

Next, Justice Thomas disagreed with the Court’s Napue analysis,
arguing that Sneed’s false statements about lithium were not material.s°
He reasoned that those misstatements could not have changed the jury’s
verdict.3! To Justice Thomas, the misstatements “did not bear on any
contested issue.”®? In fact, “the jury already knew that Sneed had been
prescribed lithium, used illegal drugs, and behaved impulsively.”®? The
jury also knew that Sneed had been violent: “{ H]e admitted that he beat
a man to death with a baseball bat in the middle of the night with no
advanced planning.”®* In other words, even when the prosecution failed
to correct the misrepresentation, the jury already knew what the Court
claimed the bipolar disorder and drug use could show. With existing
evidence that Sneed had behaved impulsively and violently, other evi-
dence of impulsivity and violence seemed unlikely to affect the jury’s
conclusions.?> Justice Thomas also emphasized that defense counsel
“knew that Sneed . . . suffered from” mood disorders and bursts of anger
that were treated by lithium “[a]s early as 1997,” yet “elected not to
raise Sneed’s mental [health] condition at [Glossip’s] second trial.”s® A
pretrial competency evaluation by the forensic psychologist Dr. Edith
King resulted in a report in which Dr. King determined that Sneed qual-
ified as a “mentally ill person or a person requiring treatment” with “an

74 Id. at 635-36.
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atypical mood swing disorder in his past characterized by ‘ups and
downs’ including anger outburst[s].”®” In other words, any evidence
related to Sneed’s bipolar disorder did not introduce anything new that
related to “any contested issue”;38 thus, the concealed evidence could not
have been material to the conviction.

The majority’s conclusion that Sneed’s bipolar disorder diagnosis
was material because it “would have undermined the prosecution’s the-
ory that Sneed was harmless”®® was incorrect or misleading. Evidence
of Sneed’s dangerousness and impulsivity was already in the record, so
the majority’s conclusion requires one of two possible explanations. Ei-
ther the majority was wrong, and the misrepresentation was not mate-
rial at all under Napue since it could not have impacted the jury’s
conclusions. Or the bipolar disorder diagnosis and illegal drug use were
material for a reason different from the one that the majority fronted:
Perhaps they could have impacted the jury’s assessment for reasons re-
lated to harmful stereotypes that a person may be dangerous or unreli-
able solely because of their mental health disorder and substance use.

By determining that a Napue violation occurred, the Court pro-
claimed that the evidence about Sneed’s bipolar disorder and metham-
phetamine use was so important that it may have impacted the jury’s
conclusions. The Attorney General of Oklahoma conceded that Sneed’s
testimony that he had been given lithium for a cold and had “never seen
no psychiatrist or anything” was untrue.®® The record showed that
Sneed was diagnosed with bipolar disorder and prescribed lithium,*!
and Smothermon’s notes arguably suggested that Sneed told her these
facts.?2 But a Napue violation requires something more than the prose-
cution’s awareness of false testimony.?> The evidence must also be ma-
terial.®4 The party benefiting from an alleged material misstatement has
a high bar for defending the misstatement under Napue: To prevent the
defendant from obtaining a new trial, the party must “prove beyond a
reasonable doubt that the error . . . did not contribute to the verdict ob-
tained.”®5 Thus, the defendant need only show that there’s a reasonable
doubt the misstatement “may have had an effect on the outcome of the
trial.”® The Court has emphasized that the determinative question is

87 Id. at 639.

88 Id. at 650.

89 Id. at 628 (majority opinion) (repeating the prosecution’s story painting Sneed as a “Rottweiler
puppy beholden to his trainer”).

90 Id. at 627.
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92 But see id. at 641 (Thomas, J., dissenting) (noting another interpretation of what Smother-
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95 Glossip, 145 S. Ct. at 627 (quoting United States v. Bagley, 473 U.S. 667, 680 n.g (1985)).

9 Napue, 360 U.S. at 272.
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whether the false testimony “in any reasonable likelihood [could] have
affected the judgment of the jury.”o’

The Glossip majority’s first reason for the materiality of Sneed’s
statement is well founded; however, the second lies on a shakier ground
of stereotypes about mental illness. To be sure, Justice Sotomayor
rightly emphasized how Sneed’s credibility would have suffered if the
prosecution had corrected his false testimony, since “[a] lie is a lie.”98
Thus, the Court’s first materiality assessment made sense insofar as
Sneed’s lie on the stand could have demonstrated to the jury his pro-
pensity to lie about other topics on the stand — like Glossip’s role in the
killing. However, Justice Sotomayor’s separate basis for concluding that
the testimony was material outside of its bearing on Sneed’s credibility
reflected inaccurate assumptions about how mental health conditions
necessarily impact an individual and his behavior. By finding that
Sneed’s “diagnosis with a disorder that could trigger impulsive violence
when combined with drug use . . . would have undermined the prosecu-
tion’s theory that Sneed was harmless on his own,”?° Justice Sotomayor
at least claimed that Sneed’s bipolar disorder diagnosis and illicit drug
use could have impacted the jury’s conclusions because of their tendency
to show some sort of dangerousness, impulsivity, or violent behavior.

This second basis for materiality exposes Justice Sotomayor’s im-
proper assumption that those with mental health diagnoses and a history
of drug use would be more likely to commit violence than those without
them. This conclusion is supported by Justice Sotomayor’s questions in
oral argument. She noted:

[TThe issue wasn’t about him taking lithium. The issue was about why he

was taking the lithium. . . . And so the fact that the jury knew he had taken

lithium during incarceration doesn’t tell them anything about whether he
had . . . a bipolar condition, that his use of drugs would have led to impul-

sive and violent behavior . . . .10
By suggesting that the jury had to know if Sneed had “a bipolar condi-
tion,” Justice Sotomayor suggested that Sneed’s mental health condition
may have impacted the jury’s conclusion. This status could be relevant
only if it could lead the jury to conclude that Sneed was even more
dangerous than they would have already concluded. Moreover, Justice
Sotomayor’s language that illicit drug use “would” have resulted in vio-
lent behavior suggests that all individuals with bipolar disorder diagno-
ses would have behaved violently having taken methamphetamine. She
could have used the word “may,” indicating a possibility of more violent

97 Giglio v. United States, 405 U.S. 150, 154 (1972) (quoting Napue, 360 U.S. at 271).

98 Glossip, 145 S. Ct. at 628 (quoting Napue, 360 U.S. at 269).

9 Id.

100 Transcript of Oral Argument at 9-10, Glossip, 145 S. Ct. 612 (No. 22-7466), https://
www.supremecourt.gov/oral_arguments/argument_transcripts/2024/22-7466_h3zci.pdf  [https:/
perma.cc/B3GL-EGY]].
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behavior. She didn’t, highlighting how she incorporated a monolithic
view of mental health symptoms into her materiality consideration.

This reasoning could lead to pernicious arguments that individuals
living with addictions or mental health disorders are more violent or
impulsive solely because of their conditions and substance use: claims
that are empirically untrue.'°® Though one recent study showed that
up to seventy-five percent of the U.S. population believes “that people
with mental illness are violent,” this is a false assumption.'9? At the
very least, the claim that those with mental illnesses are more likely to
be violent than their neurotypical counterparts “remains unclear.”103
For instance, though many previous studies have claimed “that bipolar
disorder . . . in adults is associated with aggressive behaviors,”'°* many
are empirically limited as they studied only inpatients and thus may
neither reflect the experience of bipolar disorder outside medical facili-
ties nor account for “possible confounding factors.”’° On the other
hand, more recent research has established that individuals with bipolar
disorder are not inherently violent.'°¢ If the Court, then, found Sneed’s
misrepresentation to be material based on such a premise, that premise
would be faulty and would perpetuate the false and widespread belief
that mental illness, such as bipolar disorder, is a sufficient condition for
violence.

If that same faulty premise were to infect other legal conclusions, it
would have serious impacts on people with mental health conditions
more generally. Other courts have reached similar faulty conclusions in
the past about diagnoses of mental health conditions being sufficient for
dangerousness — and those conclusions almost always have led to
harmful outcomes for those with the mental health disorders. For in-
stance, courts have argued that “[i]t is not unreasonable for the State to
believe that a person with a mental disorder of a sexual nature is quali-
tatively more dangerous than another mental patient who nonetheless
threatens danger to himself or others.”’°” This conclusion has made

101 See, e.g., Noman Ghiasi, Yusra Azhar & Jasbir Singh, Psychiatric Illness and Criminality,
NAT'L LIBR. OF MED.: STATPEARLS (June 19, 2025), https://www.ncbi.nlm.nih.gov/books/
NBKj537064 [https:/perma.cc/2QLR-Z5FN] (discussing “a misconception that often conflates men-
tal illness with a predisposition to violence,” which “not only stigmatize[s] those with mental condi-
tions but also deviate[s] from reality”).

102 Traci Pedersen, Ave People with Bipolar Disorder Violent? Debunking a Myth, PSYCH-
CENTRAL (June 29, 2021), https://psychcentral.com/bipolar/violence-in-bipolar-disorder-what-
role-does-childhood-trauma-play [https://perma.cc/3N9B-NXBs].

103 Heather Stuart, Violence and Mental Illness: An Overview, 2 WORLD PSYCHIATRY 121, 122
(2003) (“[T]he nature of th[e] association [between mental illness and violence] remains unclear . . .
[since, flor example, violence has been difficult to measure directly . . . .”).

104 Javier Ballester et al., Is Bipolar Disovder Specifically Associated with Aggression?, 14
BIPOLAR DISORDERS 283, 283 (2012).

105 Id.; see also Stuart, supra note 103, at 122.

106 See Pedersen, supra note 102.

107 Riley v. Doyle, No. 06-C-574-C, 2006 WL 2947453, at *8 (W.D. Wis. Oct. 16, 2006) (quoting
Thielman v. Leean, 282 F.3d 478, 485 (7th Cir. 2002)).
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treating individuals with certain sexual mental health disorders “differ-
ently from other civilly committed persons” permissible.’®® In other
words, certain mental health conditions justify a treatment of an indi-
vidual as “dangerous,” even absent evidence of such behavior — and in
spite of the common knowledge that different individuals with “the
same diagnosis [will] experience different combinations of . .. symp-
toms” and behave differently in response to those symptoms.'°® Further,
after individuals with mental health conditions are convicted, there are
clear pathways to prison sentences that are upward departures from the
federal sentencing guidelines.''® Thus, if Glossip expands the false as-
sociation between mental health conditions and violence in the public
perception, it can legitimize further harmful archetypes.!!!

In Glossip, the Court threatened to expand this dangerous precedent.
The majority clarified that it is permissible to categorize someone as
more dangerous solely because of their mental health condition and his-
tory of drug use. In the criminal justice system, a significant portion of
defendants have a mental health condition: Official government statis-
tics found that “[a]bout [forty-three percent] of state . . . prisoners had a
history of a mental health problem,”''2 compared to 18.3% in the general
population.’’* And just over half “of inmates meet the criteria for drug
abuse or dependence.”!'* With such a large proportion of those im-
pacted by the criminal justice system thus vulnerable to status-based
stereotypes, the Glossip Court’s reasoning perpetuates the harmful and
inaccurate stereotype that people with mental health or substance use
disorders are always more “dangerous” than the rest of the population.

108 Id. (citing Thielman, 282 F.3d at 485).

109 Mallory Locklear, Mental Disorder Symptoms May Be Numerous, But Often Present in Pre-
dictable Ways, YALENEWS (Aug. 7, 2024), https://news.yale.edu/2024/08/07/mental-disorder-
symptoms-may-be-numerous-present-predictable-ways [https://perma.cc/6 UXZ-T4DV].

10 Developments in the Law — The Law of Mental Illness, 121 HARV. L. REV. 1114, 1138 (2008).

111 See Stuart, supra note 103, at 122 (“Public perceptions of the link between mental illness and
violence are central to stigma and discrimination as people are more likely to condone forced legal
action and coerced treatment when violence is at issue.”).
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STAT., U.S. DOJ, NCJ 252643, INDICATORS OF MENTAL HEALTH PROBLEMS REPORTED BY
PRISONERS: SURVEY OF PRISON INMATES, 2016, at 1 (2021), https://bjs.ojp.gov/sites/g/files/
xyckuhz 36/files/media/document/imhprpspi16st.pdf [https://perma.cc/863G-BWSL].
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NSDUH-FFR1-2016/NSDUH-FFR1-2016.pdf [https://perma.cc/2P]7-CNEX].

114 Steven Belenko et al., Treating Substance Use Disorders in the Cviminal Justice System,
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