RECENT CASES

STATUTORY INTERPRETATION — HATE CRIMES — NINTH CIRCUIT
HoLDS THAT HATE CRIME SENTENCING ENHANCEMENT REQUIRES
ANIMUS. — United States v. Patterson, 119 F.4th 609 (gth Cir. 2024).

The hate crime enhancement in the federal sentencing guidelines,
U.S.S.G. § 3A1.1(a), increases a defendant’s offense level by three if they
“intentionally selected any victim . . . because of the actual or perceived”
protected characteristic “of any person.” Though the enhancement is
in relevant part titled “Hate Crime Motivation,” its text does not men-
tion hate,? and courts differ on how to interpret the guideline and similar
statutory language.® Recently, in United States v. Patterson,* the Ninth
Circuit held that section 3A1.1(a) applies only when the defendant was
motivated by hatred or animus.5 However, rather than requiring hate
motivation, a better reading of the enhancement would require only that
the protected trait be a conscious reason supporting the defendant’s se-
lection of the victim. This reading would include cases like Patterson,
where the victim’s protected characteristic was a deliberate proxy for
another trait.

Derrick Patterson robbed a series of gay men.® Each time, he would
find his victim on the gay-focused dating app Grindr, “lure[]” him “by
promising gay sexual conduct,” and then rob the victim while alone with
him.” At sentencing for one such deed before the U.S. District Court for
the Central District of California, the government argued that section
3A1.1(a) applied because it did not require animus and Patterson stra-
tegically targeted gay men for his robberies.® Patterson argued that the
guideline required hatred and that he did not target gay men out of hate
but because, as he was gay himself, Grindr was how he met people.®

The district court applied the enhancement, holding that it did not
require hate — only that “the defendant intentionally selected any
victim on the basis of” a protected trait, no matter the “underlying

1 U.S. SENT’G GUIDELINES MANUAL § 3A1.1(A) (U.S. SENT’G COMM’N 2024).

2 See id. The second half of § 3A1.1’s title, “Vulnerable Victim,” applies to § 3A1.1(b). See id.
§ 3A1.1 cmt. n.2.

3 Compare, e.g., In ve Terrorist Bombings of U.S. Embassies in E. Afr., 552 F.3d 93, 154 (2d Cir.
2008) (no hate requirement), and Reporter’s Official Transcript of the Sentencing Hearing Before
the Honorable Robert R. Summerhays, United States District Judge at 8586, United States v. Sen-
eca, No. 21-00043, (W.D. La. Jan. 25, 2023) [hereinafter Seneca Sentencing] (same), with United
States v. Boylan, 5 F. Supp. 2d 274, 283 & n.8 (D.N.]. 1998) (hate requirement), and United States
v. Nelson, 277 F.3d 164, 187-88, 188 n.21 (2d Cir. 2002) (same).

4 119 F.4th 609 (9th Cir. 2024).

5 Id. at 611.

6 Reporter’s Transcript of Sentencing at 13, United States v. Patterson, No. CR 22-155 (C.D.
Cal. Nov. 21, 2022) [hereinafter Sentencing].

7 Id.

8 Id. at 7-8.

9 Id. at g.
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motivation.”’© The court found that Patterson purposefully “targeted
gay men” so that he could “exploit[] his victims’ sexual interest in him
and his familiarity with gay culture to make his robberies easier.”'* It
found that Patterson “belie[ved] that gay men shared characteristics that
made them . .. vulnerable robbery targets,” like willingness to meet
alone with strangers and susceptibility to blackmail.!?

The Ninth Circuit “vacat[ed] the sentence and remand[ed].”*3 Writ-
ing for the panel, Judge Tashima'4 held that section 3A1.1(a) “require[d]
a finding that the defendant was motivated by hate or animus.”'s He
explained that the text was “ambiguous,” noting that the defense identi-
fied multiple viable meanings of intentionally choosing a victim “be-
cause of” a protected trait, including that the trait was a “‘but for’
cause . .. or...the primary impetus for the selection.”® Given the am-
biguity, Judge Tashima turned to other interpretive tools; he reasoned
that, “though the word ‘motivation’ is” not in the text, “the title, history,
and purpose of the guideline” show that it requires hate motivation.'”

Judge Tashima relied on the title to contextualize the plain text; he
pointed out that “the title, Hate Crime Motivation, has a focused mean-
ing based on the ordinary understanding of a hate crime,” which can
prevent an interpretation based “on the broadest imaginable definitions
of [the text’s] component words.”'® He analogized to Dubin v. United
States,'® where a statute titled “aggravated identity theft” was read not
to apply to incidental uses of another person’s identification in the
course of a crime.2® Just as the ordinary meaning of “identity theft”
constrained the meaning of “in relation to” to refer to misuses of identi-
fication that specifically further the offense’s criminality, the ordinary
meaning of “hate crime motivation” limited the potentially broad text of
section 3A1.1(a) to require an actual motivation of hatred.?!

The opinion also cited extratextual sources of meaning, including the
Sentencing Commission’s commentary on the guideline and the legisla-
tive history of the statute that directed the Commission to promulgate
section 3A1.1(a).?22 The commentary states that the statute called for a

10 Jd. at 12 (quoting In ve Terrorist Bombings of U.S. Embassies in E. Afr., 552 F.3d 93, 154 (2d
Cir. 2008)); see also id. at 13—14.

11 Jd. at 13.

12 Id. at 13-14.

13 Patterson, 119 F.4th at 611.

14 Judge Tashima was joined by Judge VanDyke, and Judge Christen filed a concurrence. Id.

15 Id.

16 Id. at 612.

17 Id.

18 Jd. at 613 (quoting Dubin v. United States, 143 S. Ct. 1557, 1566 (2023)).

19 143 S. Ct. 1557 (2023).

20 Patterson, 119 F.4th at 613 (citing 18 U.S.C. § 1028A(a)(1); Dubin, 143 S. Ct. at 1563-63).

21 [d. (citing Dubin, 143 S. Ct. at 1563—68).

22 Id. at 613-14 (citing, inter alia, U.S. SENT’G GUIDELINES MANUAL § 3A1.1 cmt. back-
ground (U.S. SENT’G COMM'N 2024); ZACHARY J. WOLFE, HATE CRIMES LAW § 2:21 (2023—
2024 ed. 2023)).
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sentencing enhancement that applied when “the defendant had a hate
crime motivation.”?® And the House Report for the statute’s predecessor
bill stated that the victim selection “must result from the defendant’s
hate or animus toward any person for bearing” a protected “character-
istic[].”?* The court also noted that the Sentencing Guidelines Manual
describes the enhancement as involving “crimes motivated by hate” in
its stated reasons for an amendment to the guideline.?s To validate his
reading, Judge Tashima identified a district court case that read section
3A1.1(a) as requiring hatred,?® as well as circuit court opinions constru-
ing similar “because of” language in other statutes as requiring animus.?’

Judge Tashima concluded that Patterson did not choose his victims
out of hatred but used their sexuality as “a proxy for other information
about them — their willingness to agree to meetings where he knew they
would be alone”; absent a finding of “hatred or animus,” this strategic
motive for picking gay victims was “insufficient” for the enhancement.?8

Finally, Judge Tashima explained why In re Terrovist Bombings of
U.S. Embassies in East Africa,?® a case cited by the district court, was
compatible with his analysis.?® In Terrvorist Bombings, the defendant
stated that he chose American victims for “political” reasons rather than
out of hate.3! The Second Circuit held that the defendant’s “underlying
motivation [was] simply beside the point” so long as he “intentionally
selected” the victims based on their nationality.3? Though this holding
seemed to reject a hate requirement, Judge Tashima explained that the
“distin[ction] between purely political and purely hate motives” was ren-
dered “irrelevant to the application of the enhancement” in Terrorist
Bombings because “there was no question that the defendants targeted

23 U.S. SENT’G GUIDELINES MANUAL § 3A1.1 cmt. background (U.S. SENT'G COMM’N
2024). The statute itself did not use this language. See Violent Crime Control and Law Enforce-
ment Act of 1994, Pub. L. No. 103-322, § 280003, 108 Stat. 1796, 2096 (codified as amended at 28
US.C. § 994).

24 H.R. Rep. No. 103-244, at 5 (1993). While the Hate Crime Sentencing Enhancement Act was
never made law, its text is identical to the provision of the 1994 Crime Bill that directed the creation
of the enhancement. Compare § 280003, 108 Stat. at 2096, with Hate Crimes Sentencing Enhance-
ment Act of 1993, H.R. 1152, 103d Cong.

25 Patterson, 119 F.4th at 614 (emphasis omitted) (quoting U.S. SENT’G GUIDELINES MANUAL
§ 3A1.1 app. C, amend. 743 (U.S. SENT’G COMM’N 2011)).

26 Jd. (citing United States v. Boylan, 5 F. Supp. 2d 274, 283 (D.N.]. 1998)).

27 Id. at 614-15 (citing, inter alia, United States v. Nelson, 277 F.3d 164, 188 n.21 (2d Cir. 2002);
United States v. Makowski, 120 F.3d 1078, 1081 (9th Cir. 199%); United States v. McInnis, 976 F.2d
1226, 1232 (9th Cir. 1992)).

28 Id. at 615.

29 552 F.3d 93 (2d Cir. 2008).

30 Patterson, 119 F.4th at 615-16.

31 552 F.3d at 153 (quoting Appellant’s Brief at 304, Terrovist Bombings, 552 F.3d 93 (No. or-
1535))-

32 Id. at 154 (quoting U.S. SENT’G GUIDELINES MANUAL § 3A1.1(A) (U.S. SENT’G COMM’'N
2024)).
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Americans when they chose to bomb the United States embassies.”?3
Thus, he did not see this reasoning “as controlling” in Patterson’s case.3*

Judge Christen concurred, arguing that the text of section 3A1.1(a)
was unambiguous but still did not apply to Patterson.?> She explained
that both the guideline and the statute directing its promulgation “un-
ambiguously require[d] . . . that the defendant selected the victim be-
cause of the victim’s protected characteristic,” and that the only way to
read this language was as “bak[ing] in the requirement that the protected
characteristic . . . was the defendant’s motivation for selecting the vic-
tim,” with “nothing more . . . required.”3®

She further argued that since the enhancement required that the pro-
tected trait be “a motivation for the defendant’s selection of victims,” it
would not apply when the trait served as a strategic “proxy.”3” In cases
like Patterson’s, or that of a hypothetical woman whose “modus op-
erandi” for theft involved luring men into her home, it was not the vic-
tims’ protected attribute that “motivated [the defendant] to steal from
them”;38 rather, the defendant had “some other motivation that the de-
fendant may have correlated with the protected class, such as vulnera-
bility.”*° In contrast, section 3A1.1(a) would apply to cases like Terrorist
Bombings because the defendant chose his targets not “as a convenient
proxy” but directly “because of their status as U.S. nationals,” regardless
of whether the motive was purely political or hate based.*°

The best reading of the enhancement would not require animus, and
it would cover “proxy” cases so long as the proxy was deliberate. While
courts often look to context and history to clarify meanings, the Patter-
son court used these tools to reach a meaning unsupported by the plain
text itself. Instead of requiring hate motivation, section 3A1.1(a) should
be read as requiring that the protected trait be an “intentional[]”*! reason
the victim was chosen, including the conscious use of the trait as a proxy.

The guideline’s text does not support imposing a hate requirement.
It requires only that the defendant “intentionally selected” the victim
“because of” the protected trait — with no mention of animus or any
other motivation.*? Relying on Dubin, Judge Tashima justified the de-
parture from the plain text by explaining that “even a common phrase
such as ‘because of’ can be ambiguous and require reliance on statutory
context and history to interpret a statute.”3 But statutory context in

33 Patterson, 119 F.4th at 616.

34 Id.

35 See id. (Christen, J., concurring).
36 Id.

37 Id. at 617; see id. at 616.

38 Id. at 617.

39 Id. at 616-17.

40 Id. at 617.

41 U.S. SENT’G GUIDELINES MANUAL § 3A1.1(A) (U.S. SENT'G COMM’N 2024).
42 1d.

43 Patterson, 119 F.4th at 613.
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Dubin was meant to provide clarity when “[t]he parties’ competing read-
ings both fall within the range of meanings of [the statute’s words] taken
alone.”* In Dubin, “key terms” of the statute — “use” and “in relation
to” — were “indeterminate” and “context-dependent.”*s To “use[] a
means of identification” can have a broad meaning*¢ that includes “‘pas-
sive,’ ‘passing,’ or ancillary employment in a crime,”7 or a more narrow
meaning that “impl[ies] action and implementation™3 that is “at ‘the
locus of [the criminal] undertaking.””*° Likewise, “in relation to [a pred-
icate offense]” can be read broadly as denoting “a relationship . .. of
some kind,” with essentially “no limits” to its scope,’® or narrowly as
referring to acts “at the crux of the underlying criminality.”s! The Dubin
court used the statute’s title to choose between these “competing” op-
tions by “point[ing] to a narrower reading”? and “reinforc[ing] what the
text’s nouns and verbs independently suggest[ed].”s3

In contrast, a hate requirement does not “fall within the range of
meanings” of the enhancement’s text “taken alone.”* Taking the text
alone, a defendant may choose a victim “because of” a protected trait
for reasons other than hatred, from fetishization to stirring up support
for the targeted group.5 In Dubin, the ambiguity was a matter of de-
gree — context helped determine the right “strength,”s¢ “centrallity],”s”
and “genuine[ness]” of the “nexus” between the use of identification and
the criminality.® But whether hate is required for section 3A1.1(a) is a
matter of kind. Instead of determining the specific strength of the causal
link between the protected trait and the victim selection, inserting a hate
requirement would limit the enhancement to causal links of a certain

44 Dubin v. United States, 143 S. Ct. 1557, 1566 (2023).

45 Id.

46 Id. at 1564 (quoting Brief for the United States at 10, Dubin, 143 S. Ct. 1557 (No. 22-10)).

47 Id. at 1568 (quoting Jones v. United States, 529 U.S. 848, 855 (2000)).

48 Id. at 1565 (quoting Bailey v. United States, 516 U.S. 137, 145 (1993)).

49 Id. at 1568 (alteration in original) (quoting Jones, 529 U.S. at 856).

50 Id. at 1566.

51 Id. at 1568.

52 Id. at 1566.

53 Id. at 1367 (quoting Yates v. United States, 574 U.S. 528, 552 (2015) (Alito, J., concurring in
the judgment)).

54 Id. at 1566.

55 See S. Anandavalli, Not Your Fetish: Broaching Racialized Sexual Havassment Against Asian
Women, 44 J. MENTAL HEALTH COUNSELING 297, 300 (2022); Scott Jaschik, Race on Campus:
The Latest, INSIDE HIGHER ED (Dec. 1, 2015), https://www.insidehighered.com/news/2015/
12/02/fake-threat-black-students-another-university-drops-title-master-and-more [https://perma.cc/
3UR4-7T87]. Other nonhate motives for choosing a victim “because of” a protected trait include
recreating a serial killer’s acts, see Seneca Sentencing, supra note 3, at 87-89; protecting one’s social
role, see Kara S. Suffredini, Note, Pride and Prejudice: The Homosexual Panic Defense, 21 B.C.
THIRD WORLD L.J. 279, 284-85 (2001); and, though Judge Tashima dismissed the distinction as
“irrelevant,” Patterson, 119 F.4th at 616, achieving a political aim, see In re Terrorist Bombings of
U.S. Embassies in E. Afr.,, 552 F.3d 93, 153—54 (2d Cir. 2008).

56 Dubin, 143 S. Ct. at 1566.

57 Id. at 1568.

58 Id. at 1565 (quoting Brief for Petitioner at 15, Dubin, 143 S. Ct. 1557 (No. 22-10)).
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substantive character, in a way not naturally understood from the text
itself.59 In fact, when describing the linguistic ambiguity of “because
of,” Judge Tashima did not claim that hate motivation was in the range
of possible meanings and instead listed two nonhate readings of the
phrase: “that the protected [trait] is the ‘but for’ cause of . . . or . .. the
primary impetus for the selection.”® If the contextual tools were meant
to isolate or corroborate an existing plausible reading, then they could
only help to decide among these and similar notions of “because of,”
which mainly vary in the strength of the causal link.°® Meanwhile, the
title cannot “supplant the actual text” by imposing an interpretation, like
one requiring hate, that was not itself among the viable readings.®?

While Judge Tashima’s hate requirement is unsupported by the text,
Judge Christen’s broader account of “because of” raises problematic
line-drawing issues. Under her reading, the victim’s identity must have
been a direct motivation for the selection, rather than a “proxy” for some
associated trait.®* But reasons for action can be described at different
levels of proximity to the act. For instance, a person buying apples may
believe that green apples are generally juicier and that juicy apples are
usually tastier. If they choose a green Granny Smith over a red McIn-
tosh, one could say that they selected the apple because of its color, be-
cause of its presumed juiciness (for which its color was a proxy), or even
because of its expected tastiness (for which its juiciness was a proxy).
Judge Christen does not specify when a feature becomes a “motivation”
for selection and when it remains a “convenient proxy.”®*

Professor Joseph Raz’s distinction between operative and auxiliary
reasons for action is one intelligible, but ultimately flawed, way to draw
that line. He explains that an operative reason is one whose adoption
“entails having [a] practical critical attitude,”s or an “attitude towards”
different “behaviour[s]” that then “manifests itself in action,”®® while an
auxiliary reason “transmits . . . the force of the operative reason to the

59 Generally, “hate” is seen as involving a specific emotional reaction toward a group. See Hate,
MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/hate [https://perma.cc/G6SP-
WBGL] (“intense hostility and aversion usually deriving from fear, anger, or sense of injury”). A
broader view of “hate” as a desire to harm those with a trait just because they have that trait would
mirror Judge Christen’s account. See Patterson, 119 F.4th at 616—17 (Christen, J., concurring).

60 Patterson, 119 F.4th at 612.

61 See Dubin, 143 S. Ct. at 1566—67. Rather than resolving ambiguity, context and purpose can
also create ambiguity when they clash with the text. See Richard M. Re, The New Holy Trinity, 18
GREEN BAG 2D 407, 421 (2015). But this use of purpose often occurs “when a statute’s central
objective is at risk or an otherwise plausible reading leads to alarming results.” Id.

62 Dubin, 143 S. Ct. at 1569. So too for history. See, e.g., Gonzales & Gonzales Bonds & Ins.
Agency, Inc. v. U.S. Dep’t of Homeland Sec., 107 F.4th 1064, 1082 (gth Cir. 2024) (Johnstone, J.,
concurring) (cautioning against “misus[ing] legislative history to establish . . . legislative purposes”
that “overrid[e]” the text).

63 Patterson, 119 F.4th at 616—17 (Christen, J., concurring).

64 See id. at 617.

65 JOSEPH RAZ, PRACTICAL REASON AND NORMS 33 (Oxford Univ. Press 1999) (1975).

66 Id. at 32.



2025] RECENT CASES 1939

particular act.”” So in the apple case, the buyer’s operative reason for
the choice is a desire to eat tasty food, and the auxiliary reasons are the
beliefs that the apple is green, green apples are juicier, and juicy apples
taste better. Through this lens, the guideline would apply when the
defendant’s operative reason for selection is a desire to victimize those
with the protected trait, or a belief that targeting them is itself good; and
it would not apply when the operative reason is a wish to do some other
thing — like acquire money — that is then joined by an auxiliary belief
identifying the victim as suitable for achieving this goal due to the trait.

The problem, though, is that many victim selections that we recog-
nize as being “because of” a protected trait can be reframed to evade
this definition. Instead of believing that targeting the protected class is
itself good, the offender’s operative reason might be a desire to victimize
those with a trait they associate with the class, and the protected char-
acteristic would, in their mind, act only as a “convenient proxy” for the
associated trait. For instance, an anti-LGBT attacker might seek to
thwart “predators” and (falsely) believe that LGBT people are likely to
fit this profile;°® or someone targeting Muslims may be driven by an
urge to fight “terrorists” and (falsely) view Islam as a reliable proxy for
this trait.°® For them, the proximate motivation for choosing the victim
is not the sexuality or religion per se but rather the victim’s likelihood
of being a “predator” or “terrorist,” which the attacker thinks is indicated
by the protected trait. Or consider “gay panic” cases, where the defend-
ant attacks a victim of the same sex in response to a romantic or sexual
advance.’® There, the operative reason may be a desire to avoid humil-
iation or association with gay people,”! and the belief that targeting the
victim serves this aim would be an auxiliary reason for picking them.
In all these cases, the attacker can argue that the victim’s protected trait
was not what “motivated” the selection and that it instead only singled
out the victim as a suitable target in fulfilling “some other motivation.””?

Thus, it is hard to find a principled distinction between when the
protected trait itself is a motivation for choosing the victim and when it
is a proxy or auxiliary reason for the selection. One way to avoid this

67 Id. at 34-33; see also John Gardner, On the Ground of Her Sex(uality), 18 OXFORD J. LEGAL
STUD. 167, 179-83 (1998) (book review) (relying on a similar distinction in a discussion of whether
discrimination based on sexual orientation qualifies as discrimination based on sex).

68 See What Is “Grooming?” The Truth Behind the Dangevous, Bigoted Lie Targeting the
LGBTQ+ Community, ANTI-DEFAMATION LEAGUE (Sept. 16, 2022), https://www.adl.org/
resources/article/what-grooming-truth-behind-dangerous-bigoted-lie-targeting-lgbtq-community
[https://perma.cc/gF8R-TJ7E].

69 See Muneer I. Ahmad, A Rage Shaved by Law: Post-September 11 Racial Violence as Crimes
of Passion, 92 CALIF. L. REV. 12509, 1279 (2004) (“The profiling effected by hate violence . . . asso-
ciates all Muslims with . . . terrorists . . . [and] identifies all ‘Muslim-looking’ people as Muslims.
The end result is to view ‘Muslim-looking’ people as stand-ins for . . . terrorists themselves.”).

70 See generally Suffredini, supra note 355.

71 See, e.g., id. at 280; People v. Schmitz, 586 N.W.2d 766, 772 (Mich. Ct. App. 1998).

72 Patterson, 119 F.4th at 616 (Christen, J., concurring).
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confusion is to interpret the enhancement straightforwardly: Selecting a
victim “because of” a protected trait means simply that the trait was a
reason that the defendant employed for selecting the victim, regardless
of whether the reason was auxiliary or operative, direct or proxy.’3

Crucially, the word “intentionally” in section 3A1.1(a) constrains the
enhancement so that it applies only to deliberate, rather than instinctive
or incidental, reasons for victim selection.” If “intentionally” modifies
the full phrase of “selected any victim ... because of the [protected
trait],””s then the defendant must have intended to select the victim be-
cause of the protected trait. As Professor Gideon Yaffe argues, acting
“intention[ally]” as to a circumstantial element of a crime requires “oc-
currently” recognizing it as a “salient fact.”’®¢ Applied here, that means
the defendant must have actively recognized the fact that the protected
trait was serving as a reason for his selection of the victim.””

This formulation would thus exclude cases where the defendant in-
stinctively selects victims from his own romantic community, or where
the “victims happen[] to be [in the protected class] as a consequence of
the [defendant’s] particular modus operandi.””® It would also exclude
cases of implicit bias, where the trait’s influence on the defendant’s rea-
soning is unknown to them.”® But it would cover cases where the de-
fendant, like Patterson, consciously relies on stereotypes about a group
as justification for targeting its members, whether or not the rationale
is hate based or only instrumental. As well as realizing the best reading
of the text, focusing on stereotyping might then help the guideline realize
the goal of deterring crimes that “transcend their immediate victims and
cast a shadow of fear and terror throughout entire communities.”#°

73 See Because Of, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/
because%:2oof [https://perma.cc/6 XGX-FKE6] (“by reason of : on account of”); see also BENJAMIN
EIDELSON, DISCRIMINATION AND DISRESPECT 21 (2015) (adopting a view of discrimination
wherein the discriminator’s trait-perceptions can be “relevan[t] to an operative premise or an aux-
iliary premise of [their] reasoning”).

74 U.S. SENT’G GUIDELINES MANUAL § 3A1.1(A) (U.S. SENT’G COMM’N 2024).

7S Id.; see Flores-Figueroa v. United States, 556 U.S. 646, 650 (2009) ({W1here a transitive verb
has an object, listeners in most contexts assume that an adverb . . . that modifies the transitive verb
tells the listener how the subject performed the entire action . . ..”).

76 GIDEON YAFFE, ATTEMPTS 150 (2010); see also id. at 149—54.

77 For example, Patterson was actively aware he was picking victims based on their sexuality as
he overtly believed their gayness would further his crimes. See Sentencing, supra note 6, at 13.

78 Patterson, 119 F.4th at 617 (Christen, J., concurring). For an example, see United States v.
Pindell, 336 F.3d 1049 (D.C. Cir. 2003), where the defendant, a police officer, would follow men
soliciting prostitutes, pretend to detain them, and then rob them. Id. at 1050. While his victims’
maleness, a feature of his modus operandi, may have been a reason the defendant chose them, it
does not mean he intended for his victims’ gender to factor into his reasoning. What would have
been needed was evidence that Pindell actively recognized that his decision to select a given victim
turned in part on the victim’s gender, as Patterson did vis-a-vis sexuality.

79 Implicit Bias, AM. PSYCH. ASS’N, https://www.apa.org/topics/implicit-bias [https://perma.cc/
BWHS-3ECG].

80 H.R. REP. NO. 102-981, at 3 (1992). But see Daniel S. Nagin, Deterrence in the Twenty-First
Century, 42 CRIME & JUST. 119, 231 (2013) (explaining the minimal value of increased sentencing).



