SOCIAL MEDIA COMPANIES SHOULD PURSUE
SERIOUS SELF-SUPERVISION — SOON:
RESPONSE TO PROFESSORS DOUEK AND KADRI

Newton Minow* & Martha Minow™

We understand why eighty-two percent of Americans regularly use
social media.! Social media networking platforms offer speedy commu-
nication and entertainment at no immediate cost to users. But they also
produce problems widely acknowledged by groups that otherwise di-
verge or even disagree. Democrats and Republicans, adults and teens,
national security experts, and parents alike? have criticized social media
because it is addictive, is associated with depression and anxiety,® pro-
pels misinformation and disinformation,* and poses national security
concerns.> The bullying, unrealistic presentations of body image, and
high-risk activity challenges propelled through social media sites increase
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mental health harms for many users. Even social media companies
acknowledge they face problems that they cannot handle by them-
selves.” Amid clashing ideas about government regulation — including
some promising ideas, many of which are unlikely ever to become
laws — greater and more thoughtful self-regulation by the social media
companies would be a wise and productive step. History suggests some
missed opportunities. The United States government failed to encour-
age, and even forbade as anticompetitive, a proposal from the
National Association of Broadcasters (NAB) to self-regulate by capping
advertisements per hour in the early 1960s.8 That missed opportunity
and other self-regulatory efforts offer lessons for this moment, when na-
tional governmental action is especially unlikely given partisan divides.®
Hence, the time is ripe for advocacy groups and governmental actors to
explore industry self-regulation avenues for social media’s targeted ads
and content moderation.

* 0 ok ok

Professor Evelyn Douek recently raised important criticisms of the
judicial-style thinking infusing the “Facebook Oversight Board” created
by the company now known as Meta.'© Professor Thomas Kadri ex-
panded on this caution by demonstrating how the juridical focus in
Meta’s self-regulation entrenches its own power.!' Kadri urges skepti-
cism about any potential contribution of industry self-regulation to the
welfare of users, but nonetheless sketches a mix of internal and external
regulatory measures to “foster[] healthier digital environments.”!?
Douek identifies how constructive developments, such as transparency
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reporting, derive from self-regulatory efforts as platform companies seek
more legitimacy and responsiveness to users.'®> Her analysis also could
prompt self-regulatory efforts to pursue systemic, proactive, and inno-
vative approaches, including monitored self-regulation.'#

Yes, self-regulation is likely to advance the interests of the companies
and benefit incumbents over new entrants, but it also can draw on
the knowledge, resources, and flexibility of the private companies.'s
Cautions about self-regulation, thus, should not weaken the pressure
for action, even if the action takes the form of self-regulation.
Self-regulation is far more likely to proceed and to identify effective
strategies than are responses from the federal government. Calls for
government regulation of social media are both understandable and a
surprising point of convergence for people across the political spec-
trum,'® but they are unlikely to produce actual reforms anytime soon.
A majority of Americans responding to surveys favor more attention by
elected officials to policy concerns involving technology and tech
companies, but Americans across political and racial groups also dis-
trust Congress even more than they distrust the tech companies.'”
Government regulation poses severe risks of suppressing speech of both
individuals and platform companies as well as harming competition and
innovation — even among social media companies that jeopardize the
well-being of individuals and their trust in news and communications.
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One study reports far more confidence in private, independent oversight
than in regulation by government or by individual companies.'®

A majority of Americans oppose changing existing law to allow in-
dividual suits against social media platforms for the content posted by
third parties.!® The existing law, Section 230 of the Communications
Decency Act of 1996,2° shields the platform companies from the kinds
of defamation and fraud suits applicable to news media and publishers
while also protecting the good faith moderation and removal of content
they view as harmful.?! Intended to promote innovative internet com-
panies, Section 230 has been interpreted to protect platforms from civil
liability for leaving content up and also to protect them if they choose
to take content down.?? Congress amended the law to permit liability
related to content about sex trafficking — but rather than reducing sex
trafficking, this change may have made it harder for law enforcement
to track it and more difficult for sex workers to obtain information
to enhance their safety.?? At the time of writing, the Supreme Court
was considering two questions addressing the scope of the platforms’
continuing immunities: Does the immunity persist when a social media
company employs recommendation algorithms to target users with cer-
tain content posted by third parties??* And does a separate law — the
Antiterrorism Act of 1990%5 — apply to a social media platform regu-
larly detecting terrorist activity related to third-party content it hosts, or
does the Section 230 immunity governr?2°
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(5%) doing so. A substantial minority of 29% of U.S. adults do not think any of these
entities should make such decisions.
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21 1d. § 230(c).
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Some want further congressional amendments to Section 230 to permit
suits against the platform companies for hosting hateful and harassing
speech, and misinformation related to COVID-19 and elections.?” But
even before the midterm elections, action was stalled?® and advocates
were pursuing changes to state laws.?° New laws in Florida and Texas
would allow actions against media companies for the censorship of con-
servative content, but federal courts have at least temporarily halted
implementation of both laws.’°® Other proposed state laws would re-
quire social media companies to adopt methods for reporting hate
speech or misinformation, to ensure transparency of moderation rules,
and to protect children against social media addiction®' — though even
when enacted, such reforms face court challenges from individuals and
from the companies.

The companies seek not only freedom from regulation but also pro-
tection against divergent rules in different states.?? Because social me-
dia’s reach is global, though, the companies already face divergent rules
across the globe. The companies, most of them based in the United
States, must confront not only contrasting regulations in Europe, the
United Kingdom, and Asia but also challenges in overseeing content in
different languages and varied political contexts — and competition
from companies outside the United States that may not even try to com-
ply with rules here and elsewhere.

* 0k 3k

Amidst these complexities and mounting unease about their industry,
social media companies should engage in more vigorous self-regulation
not only within their own firms but also through industry-wide
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organizations. Private-sector collaborations can offer some protection
against the biases and self-interest of individual companies (although
large and established companies may band together for self-regulations
that disadvantage smaller newcomers3? — and “regulatory capture” by
dominant companies is a danger even with public regulation34).
Self-regulation by voluntary standards, adopted through industry-level
private groups, has offered apparently effective responses in other
economic sectors.

Through voluntary self-regulation, in contrast to “audited” self-
regulation, private industry-level organizations create rules and stan-
dards with which individual industry actors voluntarily comply.3s
Federal agencies may retain some involvement but typically delegate
standard setting and licensing to self-regulatory bodies.3°

For example, the Financial Industry Regulatory Authority (FINRA)
is a private, nongovernmental organization?’ that licenses and
audits securities dealers to promote transparency and compliance with
ethical standards devised through its own rulemaking process.?® Its
members — private organizations and professionals — use the self-
regulatory approach to enhance integrity and build trust in the securities
industry. The government, through the Securities and Exchange
Commission (SEC), can review the disciplinary proceedings conducted
by FINRA and also can propose changes in the rules.?® The self-
regulatory process, thus, draws on the expertise of the industry, the in-
dustry’s own interest in earning and expanding trust of the public, and
knowledge and concerns channeled through government. FINRA’s

33 See Kadri, supra note 11, at 195—96.

34 See ERIN SIMPSON & ADAM CONNER, CTR. FOR AM. PROGRESS, HOW TO REGULATE
TECH: A TECHNOLOGY POLICY FRAMEWORK FOR ONLINE SERVICES 64 (2021),
https://www.americanprogress.org/wp-content/uploads/sites/2/202 1/11/OnlineServices-report-1.pdf
[https://perma.cc/CoH8-BE3G].

35 “Audited” self-regulation is power delegated by government to private entities which are al-
lowed to create and enforce rules; the government can review resulting actions and reports for
accuracy. Douglas C. Michael, Federal Agency Use of Audited Self-Regulation as a Regulatory
Technique, 47 ADMIN. L. REV. 171, 176 (1995). See generally Lisa L. Sharma et al., The Food
Industry and Self-Regulation: Standards to Promote Success and to Avoid Public Health Failures,
100 AM. J. PUB. HEALTH 240 (2010) (examining various self-regulatory efforts).

36 See Michael, supra note 33, at 176; MARY LABONTE, CONG. RSCH. SERV., R44918, WHO
REGULATES WHOM? AN OVERVIEW OF THE U.S. FINANCIAL REGULATORY FRAMEWORK
20 (2020), https://sgp.fas.org/crs/misc/R44918.pdf [https://perma.cc/gDgE-GXKS].

37 About FINRA, FINRA, https://www.finra.org/about [https://perma.cc/7LU2-MRJC].

38 Five Steps to Protecting Market Integrity, FINRA, https://www.finra.org/about/what-we-
do/five-steps-protecting-market-integrity [https://perma.cc/D37H-GBS6].

39 See DOUGLAS C. MICHAEL, ADMIN. CONF. OF THE U.S., FEDERAL AGENCY USE OF
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organizations (SROs) in the securities market); 9370 Application to SEC for Review, FINRA,
https://www.finra.org/rules-guidance/rulebooks/finra-rules/9370 [https://perma.cc/GG83-WENG]
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Regulatory Organizations, Exchange Act Release No. 34-96,798, SEC Docket (CCH) 3468329
(Feb. 3, 2023) (SEC order regarding proposed FINRA rule change).
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influence is substantial.*® Similar self-regulatory approaches oversee
trading in derivatives through the National Futures Association, a
national industry-wide effort to protect both investors and markets.*!
Self-regulation may create barriers to entry for newcomers or otherwise
advance companies’ self-interest, but it also harnesses insider knowledge
and companies’ desires to be trusted by the public.

Third-party watchdog organizations help regulate industries by
offering seals or certifications for meeting certain standards or by
rating or accrediting actors in the industry.#> For example, the Good
Housekeeping Institute evaluates products and issues a seal on those
that perform as intended.*?* The Institute provides refunds to consumers
for any product with the seal that a consumer finds defective within two
years of purchase.** Similar approaches have also worked in a range of
other industries. Independent private bodies provide accreditation that
is central to hospitals as they participate in government funding
programs.*> Audited self-regulation through local agricultural boards
ensures stable markets for certain agricultural products, and industry
private audits verify that fruits and vegetables are produced, packed,
handled, and stored to minimize risks of microbial food safety hazards.*°
For addressing environmental threats, the International Organization
for Standardization plays a large role by developing international stan-
dards, which are used as benchmarks for external certification bodies
that certify industries that pose environmental threats.*” Production of
certified products improves regulatory compliance and reduces pollution
faster than noncertified production.*®

40 See Lauren Perez, FINRA: The Organization that Regulates Brokev-Dealers and Protects
Investors, BUS. INSIDER (Sept. 13, 2022, 8:51 AM), https://www.businessinsider.com/personal-
finance/finra [https://perma.cc/EU85-45Z8]; see also Liz Manning, Financial Industry Regulatory
Authority (FINRA) Definition, INVESTOPEDIA (June 11, 2022), https://www.investopedia.com/
terms/f/finra.asp [https://perma.cc/4666-82SM] (summarizing benefits and limitations of FINRA).

41 Cory Mitchell, National Futures Association (NFA): What It Is and Does, INVESTOPEDIA
(Aug. 11, 2022), https://www.investopedia.com/terms/n/nfa.asp [https://perma.cc/55LQ-JYFC].

42 See Sharma et al., supra note 35, at 243—44.

43 How the GH Limited Warvanty Seal Protects You, GOOD HOUSEKEEPING INST.,
https://www.goodhousekeeping.com/institute/about-the-institute/az 2 148/about-good-housekeeping-
seal [https://perma.cc/H7 TU-RL6F].
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45 See Hospital Accreditation and Certification Options, JOINT COMM’N, https://www.
jointcommission.org/what-we-offer/accreditation/health-care-settings/hospital/learn/accreditation-
options-certifications [https:/perma.cc/A66U-EYKY].

46 See Marketing Orders & Agreements, U.S. DEP’T AGRIC., https://www.ams.usda.gov/rules-
regulations/moa [https://perma.cc/62C7-HQVZ]; Good Agricultural Practices (GAP) Audits, U.S.
DEP’T AGRIC., https://www.ams.usda.gov/services/auditing/gap-ghp [https://perma.cc/CB42-2SRM].

47 See About Us, INT’L ORG. FOR STANDARDIZATION, https://www.iso.org/about-us.html
[https://perma.cc/D4UJ-M47TE].

48 See, e.g., Jannick Schmidt & Michele De Rosa, Certified Palm Oil Reduces Greenhouse Gas
Emissions Compared to Non-certified, 277 J. CLEANER PROD., Dec. 2020, art. 124,045, at 1,
https://doi.org/10.1016/j.jclepro.2020.124045 [https://perma.cc/QQB35-YK24].
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The Federal Trade Commission (FTC) actively encourages and as-
sists private-sector self-regulation efforts.#® Trade institutes governing
beer, spirits, and wine have adopted advertising and marketing codes to
reduce marketing that would increase underage audiences.5° Alcohol
producers in the United States have also signed on to marketing princi-
ples established by the International Center for Alcohol Policies.’ And
some alcohol producers have created their own internal advertising
codes.’? The FTC consulted with the Individual Reference Services
Group, a trade association establishing and monitoring compliance
with standards to protect data aggregated across internet and private

49 See remarks made by FTC officials: J. Thomas Rosch, Comm’r, Fed. Trade Comm’n, The
Importance of Self-Regulation: A View from the Federal Trade Commission, Remarks at the
American Teleservices Association Washington Summit (Apr. 24, 2007%), https://www.ftc.gov/sites/
default/files/documents/public_statements/importance-self-regulation-view-federal-trade-commission/
07042 4americanteleservicesassoc_o.pdf [https:/perma.cc/W7LY-9gYRD]; Debra A. Valentine, Former
Gen. Couns., Fed. Trade Comm’n, Industry Self-Regulation and Antitrust Enforcement: An
Evolving Relationship, Public Statement Before the Interdisciplinary Center Herzlia (May 24,
1998), https://www.ftc.gov/news-events/news/speeches/industry-self-regulation-antitrust-enforcement-
evolving-relationship [https://perma.cc/88 WB-KGLA].

50 FED. TRADE COMM’N, SELF-REGULATION IN THE ALCOHOL INDUSTRY 1 (2014).

51 INT’L CTR. FOR ALCOHOL POL’YS, GUIDING PRINCIPLES: SELF-REGULATION OF
MARKETING COMMUNICATIONS FOR BEVERAGE ALCOHOL 1 (2011), http://iardwebprod.
azurewebsites.net/getattachment/e63c4c38-foff-4921-9238-05836b2e228f/guiding-principles.pdf
[https://perma.cc/X29W-BCSM].

52 Jonathan K. Noel et al., Industry Self-Regulation of Alcohol Mavketing: A Systematic Review
of Content and Exposure Research, 112 ADDICTION REV. (SUPPLEMENT 1) 28, 28-29 (2016);
see also ANHEUSER-BUSCH INBEV, RESPONSIBLE MARKETING AND COMMUNICATIONS
CODE (2019), https://www.ab-inbev.com/content/dam/universaltemplate/ab-inbev/sustainability/
792826_RespMarktng_Code_ ENGLISH_Updated.pdf [https://perma.cc/24CQ-9GoW]; HEINEKEN,
OUR RESPONSIBLE MARKETING CODE (2022), https://www.theheinekencompany.com/
sites/theheinekencompany/files/our-company/how-we-run-our-business/code-conduct/ HEINEKEN-
Responsible-Marketing-Code-final.pdf [https://perma.cc/535X-PP8C]. The FTC in turn recom-
mended ways to improve policies and compliance. See Press Release, Fed. Trade Comm’n, FTC
Staff Revises Online Behavioral Advertising Principles (Feb. 12, 2009), https://www.ftc.gov/news-
events/news/press-releases/2009/o2/ftc-staff-revises-online-behavioral-advertising-principles [https://
perma.cc/DC26-NCFS] (reviewing and recommending changes in self-regulation of online behav-
ioral advertising).
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databases.>® These kinds of self-regulation yield impressive compliance
rates’* and address issues not handled by the federal regulatory body.>s

The motion picture industry, electronic game industry, and music re-
cording industry each have self-regulatory systems for rating or labeling
their products with the familiar notations for movies of G, PG, PG-13,
and R; the label of “Mature” rating for games; and the label of “Explicit”
for music.5¢ The FTC’s regular reports on the self-regulatory practices
of these entertainment industries find substantial compliance with the
voluntary standards by the motion picture and game industries and less,
but still meaningful, compliance by the music industry.5”

k0 ok ck

What now are lessons from the experiences of self-regulation with
broadcasting? Self-regulation efforts should be carefully crafted to com-
port with antitrust law — or devised in concert with exemptions to an-
titrust rules.

The history of the NAB is instructive. Starting in 1952, the NAB
devised and revised code of conduct rules for programming and adver-
tising, including content standards and advertising time limits.5® The
NAB created and enforced these standards in large part to ensure mem-
ber compliance with the Federal Communication Commission’s require-
ment that licensees operate in “the public interest.”s® Yet, in 1970, the
Department of Justice filed an antitrust suit against the NAB, alleging
that portions of the code of conduct “restricted the available amount of
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commercial time” and therefore restrained competition in violation of
the Sherman Act.®® In the agreement settling the suit, the NAB agreed
to rescind its code.®® This experience chilled self-regulatory efforts by
broadcasters, and led to some broadcasting of ads that the earlier codes
would have rejected.®?

Self-regulatory approaches have in other settings successfully over-
come inadequate information, offered flexible adaptations to changing
circumstances, limited costs borne both by industries and governments,
engendered a sense of responsibility in private actors,®® and navigated
requirements of antitrust laws.®*

Voluntary sector-wide self-regulation is especially effective, accord-
ing to researchers, when there is activist engagement with the industry,
an independent monitoring structure, continuing possibilities of enforce-
ment actions outside of the self-regulatory body, pressure from custom-
ers and civil society groups,®s threat of private lawsuits, some vertical
integration within companies,®® and a strong trade association.®” Social
media as a sector holds promise for efficacious sector-wide self-
regulation. Again, public approval of private independent regulation
contrasts sharply with public distrust of government regulation and of
individual-company regulation when compared with the prospect of no
government regulation.®® Strikingly, the European Union has con-
structed a voluntary code regarding disinformation and a variety of
stakeholders — including Microsoft, Google, Twitter, and other compa-
nies founded in the United States — have signed on to the code.®®
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The Netherlands employs a hybrid of private and public regulation:
sectoral industry organizations can submit codes of conduct to a gov-
ernment supervisory body for approval.’® The Netherlands assigned
power to sectoral industry organizations to enact legally binding data
protection regulations responsive to questions identified by the govern-
ment. If the government found self-regulation insufficient in a given
sector, the government could decree sectoral privacy regulations.”* For
at least the first nine years of this plan, the government found the codes
of conduct sufficient and did not decree other sectoral privacy regula-
tions.”? (But Dutch courts remain able to interpret the Data Protection
Act”? for themselves and can find a firm in violation of the statute even
if it’s acting in compliance with the accepted code of conduct.”#)

k0 ko k

How could self-regulation proceed with social media? Current and
former social media executives warn that their industry harms civil dis-
course essential to democracy and amplifies misinformation, social divi-
sions, and risks of violence.”> The status quo seems unsustainable.”® Of
course, social media platforms and the larger group of digital platform
companies are diverse in emphasis, business models, scale, and values.””
Some provide social networking and amplify peer-to-peer communi-
cation with algorithmic priority ranking of items and individualized
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targeting of ads.”® Others are primarily associated with searching infor-
mation (Google) or sharing videos (TikTok) and photographs
(Instagram). Still others — like those in the gaming industry — have
social media and data collection practices.”® Internet commerce plat-
forms, such as Amazon, provide a meeting ground for sellers and buyers
of goods and services using a recommendation algorithm — all while
selling their own data storage and tech services.®¢ Even with this vari-
ety, these companies receive and deploy large quantities of information
from individuals and groups, use algorithms to create recommendations,
sell and display ads to individuals based on analyses of the data they
have shared, and afford varied channels for communication between
individuals and groups.8' And the lines between the different fields blur
as they acquire businesses (Google owns YouTube®?) and experiment
with new lines of business.

Unlike concerns raised with other industries, the issues raised by
digital platform companies can challenge the viability of democracies,
spread risks of physical violence, and put into jeopardy individuals’
mental health even as they offer opportunities to learn, earn a living,
and communicate.®* Digital platform companies offer avenues for free-
doms of speech,®* access to knowledge, and chances — even for people
with very limited resources — to sell their services and goods.®S The
scale of these companies can be staggering because they reach people
around the globe and enable millions of newly posted content items to
circulate each hour.?¢ Devising and enforcing any common regulations
is a potentially impossible task for governments. The particular tasks
of moderating and regulating content shareable on social media raise
not only fraught dangers from suppressing speech but also potentially
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unpredictable effects.®” Hence, formulating and enforcing norms are
difficult challenges which call for iterative and evolving undertakings
by many different actors.®®

Focal points for any self-regulatory effort will vary because the busi-
nesses vary. But data privacy issues cut across all these companies and
devising some coordinated voluntary practices could seem more efficient
and coherent than addressing competing rules from the European
Union, China, individual states within the United States, and other
jurisdictions. Furthermore, the relevant governments might welcome
some forms of third-party auditing and other self-regulatory modes
given the scale and cost of oversight and enforcement of their rules such
as the European Union’s General Data Protection Regulation®® and
Digital Services Act.°°© Collaborations with private industry and gov-
ernment could address workable definitions of unacceptable harassment
and strategies to monitor fake social media profiles.

Similarly, protections for children — including their data privacy,
guards against targeted advertising, and moderation of content inappro-
priate for young people — could be a focal point for sector-level self-
regulation. Such efforts could bring more fine-grained tools and nimble
approaches to areas that are already subject to some governmental reg-
ulation and enforcement.®! Privacy professionals identify data protec-
tion for children as a global priority that should be taken up by both
governments and private-sector actors and seek to bolster laws in other
countries and the self-regulatory approach in the United States.®? The
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European Union has already directed social media firms to track down
and remove content connected with child abuse.®?

In the specific context of social media content moderation, social me-
dia companies might even collaborate on categories in which to allow
outside auditing. Industry groups could collaborate in defining best
practices in areas of likely consensus, such as protecting children from
violence and preventing extreme harassment.®* They could work to re-
fine the transparency needed for effective fact-checking by third parties,
fund and craft crowdsourced verification of accuracy, or work on defin-
ing misinformation.®s Self-regulatory efforts would draw on industry
knowledge and hold off governmental pressures or provide a road-
map for sensible governmental involvement.®® Financial and competi-
tive pressures — and potential exemption from antitrust enforcement
threats — could induce industry collaboration.

Meta’s creation of the Facebook Oversight Board seemed to some a
publicity stunt; the company created this board as an external body
composed of twenty journalists, academics, and politicians, to which
people can appeal content enforcement decisions.®” It has rightly
prompted serious criticisms.*® Yet now, after two years of its work, both
the energy behind it and the critiques it has elicited could provide help-
ful predicates for more effective self-regulation. The initial remit of the
Board was limited essentially to individual objections to removal of
individual content.®® But by mobilizing — and compensating — dis-
tinguished people outside the company to oversee disputes over moder-
ation decisions, the Oversight Board harnessed talented, independent
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individuals who care about their own reputations. The members of the
Oversight Board are pressing for transparency of the social media en-
tity’s rules and practices, exposing failures by the company to follow its
own rules, and overcoming company resistance to welcoming and re-
sponding to concerns.!%°

Some critics of the Oversight Board have established an indepen-
dent alternative effort for monitoring and critique.'®® Other social
media companies can invent alternative approaches. Multiple private
efforts offer the public and governmental actors opportunities to learn.
Governments intervene with private-sector enterprises when the private
sector fails to address harms they produce. Even with federal action in
the United States stalled, state governments have started to act — much
like governments outside the United States.'©? Ongoing calls for new
responses offer some grounds for concerns that self-regulation will “lock
in” oversight for social media.’®* Even governments moving to regulate
risks from social media companies find it essential to work with the
private enterprises in order to identify and mitigate harms.'* As other
social media platforms examine self-regulatory options, collaborations
across the sector could bring the kinds of ongoing improvements that
have occurred with hospital accreditations, liquor sales, environmental
threats, and other sources of serious social risk.
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