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April 12, 2023

Dear Student:
Welcome to the kickoff of the 2023 Harvard Law Review Writing Competition!

The enclosed information packet is designed to provide some specific guidance about approaching the
subcite and case comment portions of the Competition. Together with the two tips presentations, these
materials should give you a complete picture of the Writing Competition. Please note that the sample
Competition submissions included in this packet are merely representative and are by no means definitive
examples.

The following materials are included in this packet:

l. OVERVIEW OF THE WRITING COMPETITION

Il. WRITING COMPETITION HONOR CODE
Il. WRITING COMPETITION LOGISTICS

V. SUBCITE INFORMATION

A. An overview of the subcite portion and a non-exhaustive list of typical errors
B. Two practice subcite exercises

C. An excerpt of the answer key and entries from a previous Competition

D. Answer keys to the two practice subcite exercises

V. CASE COMMENT INFORMATION

An overview of the case comment portion and tips for writing a successful comment
Sample theses from various published Law Review student case comments
Two case comments submitted in a previous Competition by Law Review editors

The case comment published in the Law Review addressing the same case discussed in the
sample Competition case comments, Carey v. Musladin

Cow»

Should you have additional questions regarding these materials, please submit an anonymous question
using this form by April 30: Submission Form. Answers to questions will be posted on our website by
May 9.

We hope that you find this information helpful. You are already capable of completing an outstanding
Competition. If you have any questions at all, please feel free to get in touch with Katherine Hong
(vpoutreach@harvardlawreview.org) or call the Harvard Law Review at (617) 495-7889.

Sincerely yours,

Ao Py Vsl B o Wl Ei L

Apsara lyer Benjamin Dinovelli Katherine Hong Worthy Cho Eric Liu
President, Vol. 137 Vice President Vice President Managing Editor Managing Editor
Treasurer, Vol. 137 Coordination, of Operations, of Publication,
Diversity & Vol. 137 Vol. 137

Outreach, Vol. 137


https://forms.gle/UQwaHq2H61mt1sMZ6
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OVERVIEW OF THE WRITING COMPETITION

The Harvard Law Review is comprised of students in their second and third year of law school
who are selected via a six-day writing competition at the end of each academic year.

The Competition consists of two parts:

1. Subcite. This exercise is meant to mirror the student editing experience on the Law
Review. The primary task is to identify and correct both the technical and substantive
errors in a written piece. In this exercise, you will receive a portion of text from an article
with such errors. In proposing edits to the author, you will need to identify the general
nature of the error, identify why the text contains an error, and suggest a correction. The
greater the number of correctly identified errors, the more points you will receive. [50%
of the competition score]

2. Case Comment. This exercise is meant to mirror the student writing experience on the
Law Review. The case comment involves reporting on a particular case and constructing a
narrow argument regarding the case. In the reporting section, you will discuss the facts of
the case and what the courts have said. Inthe analytical section, you will make an argument
(the guidance offered in this memo should give you a good sense of the parameters of a
strong argument section). You will receive the case that you will be writing and sources
that you can draw from in building your argument. [50% of the competition score]

The entire competition consists of a closed universe of materials provided to all competition-
takers; no outside research of any kind is allowed, and no use of any reference materials is
permitted. The following page includes some helpful strategies and rules for the Competition.
We also include, at the end, a random sampling of different schedules to give you a sense of the
variety of different approaches that you can take and be successful (it is not an exhaustive list!).

Editor Selection: Based on the competition, fifty-four second-year students will be invited to join
the Law Review each year, including:

e Twenty students selected based solely on competition scores

e Seven students (one from each 1L section) selected based on an equally weighted
combination of competition scores and first-year grades

e Three students (from any section) selected based on an equally weighted combination of
competition scores and first-year grades

e Twenty-four students selected through an anonymous holistic review (see “Writing
Competition Logistics — Holistic Review & COVID-19 Statements” below for details)

The Law Review is committed to a diverse and inclusive membership and encourages all students
to participate in the writing competition. Harvard Law School students who are interested in
joining the Law Review must write the competition at the end of their first year, even if they plan
to take time off during law school or are pursuing a joint degree and plan to spend time at another
graduate school.



OVERVIEW OF THE WRITING COMPETITION
General Strategies & Tips — Subcite

Subcite: Your score on the subcite is based on the number of errors that you have correctly
identified in a provided excerpt. On average, there are fifteen to twenty errors per page. Please
review the list of typical subcite errors in this packet. Different errors will receive different point
values based on their level of difficulty.

You will not be penalized for suggesting a correction that was not wrong in the first place, as long
as you are not doing egregious overcorrection.

Substantive Errors: You will be asked to find valid and accurately characterized support for each
assertion. Please remember to check sources. This is a major part of the subcite.

Technical Errors: You will be asked to apply a small subset of basic Bluebook rules and internal
Law Review style guidelines. These will all be provided in the Competition materials. The
Competition is meant to test your overall editing quality and attention to detail, not mastery of the
Bluebook. You are not responsible for Bluebook rules that are not included in the actual
Competition materials. Studying the full Bluebook would likely prove to be a poor use of time.

Please remember to receive credit for a correction, your comment must do all of the
following:

1. Identify an error (highlighting the exact text to be replaced);
2. Briefly explain why it is an error;
3. Offer a correction of the error.

Please use a polite tone in your comments, as we often work extensively with outside authors.
Applicants who use a rude or offensive tone will be penalized. A small number of additional points
are possible for thorough and polite comments.

Remember — no one catches all the errors (seriously)!

Before doing anything, please save a clean copy of the subcite file in case anything happens. And,
be sure to regularly save your work in Adobe to avoid losing corrections. Carefully read the
instructions for how to leave comments in Adobe (make sure to use the highlighting tool, and
not the sticky note tool) and make sure to anonymize your comments before submission.



OVERVIEW OF THE WRITING COMPETITION
General Strategies & Tips — Case Comment

Case Comment: Your score on the case comment is based on the legal analysis, argumentation,
structure, and clarity of your written piece based on a provided U.S. Court of Appeals or State
Supreme Court case. Please review and follow the suggested format; most successful case
comments adhere to that format. Leave originality for the substance of your argument.

A successful case comment will have two components:

e Reporting: You will discuss the facts of the case and what the courts have said. Please do
not neglect the facts in your argument section — show why the court’s principles apply, or
fail to apply, these facts. Do not shortchange the reporting section — it is a precondition
to a compelling argument. The length of the reporting section should typically be half of
your case comment.

e Analysis: You will offer an argument based on the provided case. You should offer an
analysis that does not repeat arguments offered by either the majority or the dissent. The
most powerful case comments are often internal critiques, but arguments can range
from the court misapplying procedure or precedent to the court facilitating bad potential
policy outcomes. However, there is no need to reinvent the law. A less ambitious but
well supported argument is better than an ambitious but poorly supported one. It is
important for your argument to relate back to the case, instead of solely the doctrinal issues
raised by the case. We include several sample thesis statements later in this memo. The
length of the analysis section should typically be half of your case comment.

Note, we do not expect you to be familiar with the issues raised in this piece. One of the skills
tested by the case comment is the ability to consider legal issues with which you have had little
experience. Scan the sources for helpful introductory and background material.

However, you will receive many more sources than you need. You should choose a potential topic
early (to help you narrow down the available sources), but you do not need a thesis early. It may
be helpful to choose an approach early on and then selectively read the materials. We
strongly recommend that you do not attempt to read every single source in detail.

In terms of your writing, please write clear, declarative sentences. Use the active voice and topic
sentences. It should be easy for the grader to follow the logical progression of your argument.

We will grade based on following the provided instructions. Please do NOT exceed the allowed
amount of words. If you do, you will be penalized severely.

We will not grade based on Bluebook-ing, as long as the student has clearly cited sources (the
format of the citations is not important).

We will not grade based on ideological disagreements. Personal disagreement with an argument
is not grounds for penalization of any kind.



WRITING COMPETITION HONOR CODE
(The Competition packet will contain more details.)

Your entry must reflect your work only. You may not consult or collaborate with
anyone in_any way regarding any part of the Writing Competition. The Law
Review takes very seriously allegations of student dishonesty. Inappropriate conduct
will be reported to the Administrative Board of the Law School, which will consider
the issue a matter of academic misconduct. Students have been expelled for misconduct
on the Competition. Information regarding improprieties should be reported
immediately by calling the Law Review.

All entries are graded anonymously under a doubly anonymized system. We have taken
every precaution to ensure that no grader will learn your identity. Do not put your name
or other identifying information on any of the entry materials, except where you are
specifically requested to do so.

Do not distribute or share Competition materials with anyone. Each packet is
individualized and can be traced back to you. If the Law Review determines that
Competition materials have been shared in any way, we will consider it a matter of
academic dishonesty. Your entry will be disqualified and your conduct referred to the
Law School. Academic misconduct will affect your eligibility for admission to the bar.

You may NOT conduct outside research for any part of the Competition. Use of
materials outside of the packet — including, but not limited to, Lexis, Westlaw, or
blog postings — is strictly prohibited. Thus, you may not do any outside research of
any kind, including general background reading, and you may not refer to any other
materials that you own or to which you may have access. This includes your first-year
course texts and notes. Note that citing or referring to authorities outside the
Competition packet is strictly prohibited and will result in disqualification from the
Competition. You may make use of a dictionary, thesaurus, grammar manual, and/or
style guide.

You may NOT use the online Bluebook website or cite to Bluebook rules that are not
included in the Competition packet.

We will enforce our Honor Code with file-tracking and anti-plagiarism
technology.



WRITING COMPETITION LOGISTICS
General Timeline

Registration for the 2023 Harvard Law Review Writing Competition will open on Wednesday,
April 19 and will close on Monday, May 8 at 11:59 p.m. EDT. We will post the registration link
on our website and email it to HLS students who are eligible to take the Competition.

The 2023 Writing Competition will begin on Sunday, May 14. You will receive an email with a
link to download your Competition packet on Sunday, May 14, between 10 a.m. EDT and 11 a.m.
EDT. You will be able to download the Competition from the time you receive the download email
until 11:59 a.m. EDT on Monday, May 15.

Your entry must be submitted between 10 a.m. EDT on Friday, May 19 and 11:59 a.m. EDT on
Saturday, May 20. The email you receive on May 14 will include information on how to submit
the Competition. The submission window will only be open from 10 a.m. EDT on Friday, May 19
to 11:59 a.m. EDT on Saturday, May 20, so please be sure to submit it during that window. Any
late submissions will be assessed severe penalties.

If you have an accommodation, we will provide you individualized information regarding
download and submission windows.

Writing Competition participants may request a housing extension for students in Harvard Law
School housing. If you would like an extension, please submit this form. The housing extension
form will open on Wednesday, April 19 and close on Monday, May 8 at 5 p.m. EDT.

If you would prefer to work on portions of the Competition in paper form but will find the cost of
printing to be a hardship, the Law Review will reimburse costs incurred in printing portions of
the 2023 Competition up to $30. You are encouraged to complete the online form you will receive
in your Competition materials and submit it to the Harvard Law Review by Friday, May 26 at 5
p-m. EDT. To ensure confidentiality, this reimbursement information will be processed separately
from the Competition; only permanent Law Review finance staff will see the form and your
reimbursement check.

All participants will be notified of the Competition results by late July, and Orientation for new
editors will take place virtually during the week of July 23.

If you have any questions at all, please do not hesitate to reach out to Katherine Hong, Vice
President / Coordination, Diversity & Outreach, at vpoutreach@harvardlawreview.org.
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WRITING COMPETITION LOGISTICS
Accommodations

The Law Review is firmly committed to providing accommodations for students with disabilities
and handles requests on a case-by-case basis. The Law Review is an independent entity and thus
has its own accommodations system separate from Harvard Law School's Dean of Students Office.
We are accepting requests submitted between Monday, March 13 until Friday, April 14, and
we will process them on a rolling basis. If you think that you may need accommodations on our
six-day competition, please consider submitting to us as soon as possible so that we can provide
you with the support that you need. Even if you are not completely sure that you are planning to
take the competition, you should still apply now for accommodations.

Accommodations decisions happen separately from competition registration. Nothing about your
accommodations application or your receipt of accommodations will be part of the Competition
entry that is considered in the selection process. All Competition grading is doubly anonymized.
Accommodations recommendations to HLR are made by our consultant, Dr. Loring Brinckerhoff.
Jennifer Heath, a non-student permanent staff member, manages all requests, inquiries, and
logistics related to accommodations for the Competition.

You can find the necessary forms and procedures on our website under the section titled,
“Disabilities & Accommodations.” Our FAQs on Accommodations describes the process of
applying in detail. You can find the accommodations sign-up form linked on the website. Please
review the documentation guidelines carefully, and if you have any questions about requesting
accommodations, please reach out to Jennifer Heath at accommodations@harvardlawreview.org
or 617-495-7889.

Additionally, students may request accommodations for religious observance. Students with
religious conflicts during the competition, including those observing the Shavuot and/or the
Sabbath, should email accommodations@harvardlawreview.org to discuss accommodations as
soon as possible.


https://harvardlawreview.org/wp-content/uploads/2021/03/FAQ-2021-WRITING-COMPETITION-ACCOMMODATIONS-FOR-INDIVIDUALS-WITH-DISABILITIES.pdf
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WRITING COMPETITION LOGISTICS
Holistic Review & COVID-19 Statements [OPTIONAL]

As part of the Competition, you may submit an optional Holistic Review statement and/or an
optional COVID-19 statement. If you choose to write either or both statements, we encourage you
to write it before the Competition begins in order to save time. Further instructions will be provided
in the Competition instruction packet. The prompts for the optional statements are as follows:

Holistic Review Consideration Statement

Twenty-four editors shall be selected through a holistic but anonymous review that takes into
account all available information, including Competition score and grades but with a special
emphasis on improving the inclusivity and diversity of our membership.

Applicants will have the opportunity to convey aspects of their identity, including but not limited
to their racial or ethnic identity, disability status, gender identity, sexual orientation, or
socioeconomic status, through the Law Review's holistic consideration process. Applicants can do
so by submitting an additional expository statement. Should they elect to write them, applicants
are encouraged to draft their expository statements before the Competition week begins. The
prompt for the statement is as follows:

“You are strongly encouraged to use the space below to submit a typed expository statement of no
more than 200 words. This statement may identify and describe aspects of your identity not fully
captured by the categories on the previous page, including, but not limited to, racial or ethnic
identity, socioeconomic background, disability (physical, intellectual, cognitive/ neurological,
psychiatric, sensory, developmental, or other), gender identity or expression, sexual orientation,
country of origin or international status, religious identity or expression, undergraduate
institution(s), age, academic or career trajectory prior to law school, military status, cultural
background, or parental/caretaker status. Additionally or alternatively, you may use this statement
to identify and describe areas of academic or scholarly interest, career goals, or any other element
of your identity that you would bring to your work on the Law Review.

Statements will be considered only after grading of the subcite and case comment sections of the
competition has been completed. Statements will not be evaluated for quality of writing or editing,
nor will they be assigned a numerical score. No applicant will be penalized in any way for not
submitting an optional statement, and all optional statements are completely confidential.”

You may write this statement at any point before or during the Competition. All Competition takers
are encouraged to write a Holistic Review statement.

COVID-19 Statement

You may upload a statement of no more than 150 words that identifies and describes any challenges
you faced during the Competition as a result of COVID-109.



THE SUBCITE PORTION OF THE COMPETITION
(50% of total competition score)

The basic task of a subcite is to identify and correct both technical and substantive errors in a
written piece. As part of the Competition, you will receive a portion of text suffering from such
errors. You will create a series of comments to the author of the piece, suggesting corrections. We
encourage you to not neglect the subcite portion, as it is generally an opportunity to gain points.

During the Competition, checking the source materials will be essential. Finding valid and
accurately characterized support for each assertion is a major part of a subcite.

In addition to editing for general substantive and technical quality, you will also be asked to apply
a small subset of basic Bluebook rules and internal Law Review style guidelines. These will all be
provided in the Competition materials. Keep in mind, however, that the purpose of the subcite is
to measure overall editing quality and attention to detail, not mastery of the Bluebook. You are
not responsible for Bluebook rules that are not included in the actual Competition materials.

Studying the full Bluebook would likely prove to be a poor use of time.

This packet contains a non-exhaustive list of the types of errors that may appear in the subcite and
the point values awarded for correcting these errors. Please remember that to receive credit for a
correction, you must do all of the following:

1) identify an error,
2) briefly explain why it is an error, and
3) offer a correction of the error.

An effective suggested correction should 1) identify the error, 2) explain by pointing to a particular
quotation from the text or a particular style or citation rule, and 3) offer a suggested correction in
polite language, set off by angle brackets (< . .. >). The gxact text to be replaced should be
highlighted. A heading, given in ALL CAPS, should denote the type of error.

G subciter 10:11 AM

"In 1920, the Court decided a key case." AGREEMENT: The noun is plural. Please
consider <these>.

Q subciter 10:11 AM

QUOTATION: The first word is not

areas came in 1921. “The iz'i[l*)ri]t:gzed in the source. Please consider
>,

Q subciter 10:11 AM

SUBSTANTIVE: The case discussed was
decided in 1920. Please consider <1920>.

For example, if a cited source reads:

The following corrections would be appropriate:

A key development in this

Court decided a key

case.”



GENERAL SUBCITE TIPS

Before doing anything else, save a clean copy of the subcite file in case anything happens
to the file you are working in.

Be sure to regularly save your work in Adobe to avoid losing corrections.

Carefully read the instructions for how to leave comments in Adobe. Be sure to use the
highlighting tool, NOT the sticky note tool. For nested errors, be sure to highlight the smaller

correction first, and leave a comment for the smaller correction. Then, highlight over it for the
longer correction, and leave a separate comment for the longer correction.

Review the list of typical subcite errors in this packet. Remember that some of the errors
will be substantive; to find them, you will need to check that the statement in the text is

supported by the source it cites.

On average, there are fifteen to twenty errors per page.

You will not need to know any Bluebook rules beyond what is included in the Competition
packet itself. Bluebook rules and internal style guidelines included in the competition may be
different from those that have appeared in previous years. You may find it helpful to
familiarize yourself with Bluebook Rules that appeared frequently in your LRW course.

Make sure that you suggest corrections for any errors you identify, even for simple
misspellings. Comments that don’t include a correction will only receive partial credit. To
avoid any confusion about quotation marks, set off your suggested fix with <angle brackets>.

You must also label the general error type before identifying the specific error (see next page
for a non-exhaustive list of general error types).

Highlight the exact text to be reglaced. For example, if a punctuation mark or .
accompanying word is highlighted, it should also be included in your <suggested correction>.

We encourage you to identify only clear errors rather than ﬂoints of style. If you find
yourself consistently flagging errors without being certain whether the error was “clear,” you
may be over-editing. Excessive editing may be penalized, but only in egregious cases.

Please use a polite tone in your comments. Applicants who adopt an actively rude or
offensive tone will be penalized. A small number of additional points are possible for
thorough and polite comments.

In the subcite text you are given, text that would be in SMALL CAPS in print (such as journal
names and book titles) will be bold and text that would be in italics in print (such as article
titles and textual references to case names) will be underlined. Your suggested corrections
should follow the adjusted typeface.

You must anonymize your subcite comments before submitting your subcite. Step-by-step
instructions will be provided in the Competition instructions packet you will receive at the start
of the Competition. A video tutorial is also provided on Harvard Law Review's YouTube

page.



https://www.youtube.com/channel/UCLhf0OsQr9pey5vrkxp4BMQ
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TYPICAL SUBCITE ERRORS AND POINT VALUES

SPELLING

WORD CHOICE
COLLOQUIALISM (e.g.,
“dude,” “they suck”)
SINGULAR/PLURAL
SUBJECT/VERB
AGREEMENT
THAT/WHICH
REDUNDANCY (simple)
PARALLELISM
PUNCTUATION
(incorrect or missing)

LOGIC (simple error,
e.g., incorrect use of
words such as
additionally, however,
furthermore,
nevertheless, thus)
REDUNDANCY
SUBSTANCE
HEADING (e.g.,
incorrect or misplaced
section headings)

SENTENCE
PLACEMENT
PARAGRAPH
PLACEMENT

(Other structural error)

Note: This list is non-exhaustive.

1-POINT ERRORS

10. QUOTATION

11. SPLIT INFINITIVE

12. TYPEFACE

13. CAPITALIZATION
(incorrect or missing)

14. SPACING (missing space
or too many spaces)

15. CROSS-REFERENCE
(e.g., incorrect use of
supra or infra)

16. CITATION FORM

2-POINT ERRORS

5. SUPPORT (statement
lacks support or
quotation needs citation;
provide support from
included materials)

6. DANGLING MODIFIER

7. PINCITE (provide proper
page number from
supporting material)

8. BLUEBOOK (complex
Bluebook form error;
provide a reference to the
rule number)

3- AND 4-POINT ERRORS

4. SUBSTANCE (difficult
substantive error, e.g.,
subtle misconstruing of
source or case; grossly
conclusory claim)

5. LOGIC (subtle error,
e.g., conclusion does not
follow from premises)

17. BLUEBOOK (simple
Bluebook form error;
provide a reference to
the rule number)

18. SUBSTANCE (simple
error, e.g., wrong court,
judge, disposition, year)

19. SENTENCE
FRAGMENT/RUN-ON

20. VERB TENSE

21. ABBREVIATION/
ACRONYM

9. CHARACTERIZATION
(misstatement of source
content)

10. SIGNAL ([no signal] if
quotation or direct
support; see if inferential
step needed between
source and statement;
see, e.g., if one of several
directly supporting
authorities; cf. if support
by analogy; but see if
directly opposing source;
but cf. if opposing
analogy)

6. REDUNDANCY (subtle,
e.g., virtually consecutive
sentences saying virtually
the same thing)

7. CHARACTERIZATION
(subtle misconstruing of
source content)



THE SUBCITE EXERCISE

To introduce the Competition subcite, we have provided two short excerpts for practice. These
excerpts have been taken (with only minor alterations) from previous Writing Competitions.

Competition takers will have to highlight the text in need of correction on Adobe and use Adobe's
comment feature to make their suggested correction. In-depth instructions on how to make
corrections on Adobe will be provided in the Competition packet itself. How-to videos and
instructions are available on Harvard Law Review's YouTube page and will be available during
the Competition as well.

Before you begin, an important warning: This exercise has been designed as a learning experience
only. You will be expected to use Adobe's highlight and comment functions for the subcite. During
the actual Competition, do not rely on the Bluebook rules provided for the sample exercises that
follow and instead use the Bluebook rules provided along with the Competition materials.

Further, our expectation is that you will not be able to identify, explain, and correct every error.
Even in the real Competition, no one — literally not one person — has ever found all the errors
in the subcite.

In editing the excerpt, please refer to the list of errors and sample rules provided in this packet.
We have also provided the source materials relevant to this excerpt.

Please note that before the Competition was digitized, Competition takers were asked to box
corrections for the subcite portion by hand. This year, you will not be asked to box corrections.
Instead, using Adobe, you will highlight the text in need of correction and then use the comment
feature to make a suggested correction. Please refer to our in-depth instructions on how to use
Adobe for more information about highlighting text and leaving comments in Adobe.

A Special Note on Typeface Errors: Here and throughout the Competition subcite, bold typeface
is used where LARGE AND SMALL CAPS would appear in the published version of the piece
(for instance, in citations of journal titles, book authors, and book titles and underlining is used
where italics would appear in the published version (for instance, in citations of article titles or for
case names in the body text. You should mark bold typeface as an error only if you believe that
large and small caps would not be appropriate, and you should mark underlining as an error only
if you believe that italics would not be appropriate.




Structure and Use of Citations

STRUCTURE AND USE OF CITATIONS

Provide citations to authorities so that readers may identify and find those
authorities for future research. Citations are made in citation sentences and
clauses (rule 1.1) and are introduced by signals. Signals organize authorities
and show how those authorities support or relate to a proposition given in the
text (rule 1.2). Citation sentences and clauses may contain more than one sig-
nal. Order signals according to rule 1.3. Within each signal, arrange authorities
according to rule 1.4. Parentheticals may be necessary to explain the relevance
of a particular authority to the proposition given in the text (rule 1.5). Certain
additional information, specific to that authority, may also be appended accord-
ing to rule 1.6.

Citation Sentences and Clauses in Law Reviews

Citations may be made in one of two ways: in citation sentences or in citation
clauses. In law review pieces, all citations appear in footnotes appended to
the portions of the text to which they refer. For an explanation of citation
sentences and clauses in practitioners’ documents, see Bluepages B2.

(a) Text. Citations to authorities that support (or contradict) a proposition
made in the main text (as opposed to footnote text) are placed in footnotes.
A footnote call number should appear at the end of a textual sentence if the
cited authority supports (or contradicts) the entire sentence.In contrast,a call
number should appear within the sentence next to the portion it supports if
the cited authority supports (or contradicts) only that part of the sentence.
The call number comes after any punctuation mark—such as a comma, semi-
colon, or period—with the exception of a dash or a colon. In addition to cita-
tion to authorities, a footnote may include textual sentences that are related
to or tangential to the main text to which the footnote is appended.

1

1.1



Structure and Use of Citations

1.2 Introductory Signals
(a) Signals that indicate support.

[no signal] Cited authority (i) directly states the proposition, (ii) identifies the
source of a quotation, or (iii) identifies an authority referred to in
the text. Use “[no signal],” for example, when directly quoting an
authority or when restating numerical data from an authority.

Eg., Cited authority states the proposition; other authorities also state
the proposition, but citation to them would not be helpful or is
not necessary. “E.g.” may also be used in combination with other
signals, preceded by a comma:

See, e.g.,
But see, e.g.,

Accord  “Accord” is commonly used when two or more sources state or
clearly support the proposition, but the text quotes or refers
to only one; the other sources are then introduced by “accord.”
Similarly, the law of one jurisdiction may be cited as being in
accord with the law of another.

See Cited authority clearly supports the proposition. “See” is used
instead of “[no signal]” when the proposition is not directly stated
by the cited authority but obviously follows from it; there is an
inferential step between the authority cited and the proposition it
supports.

See also  Cited authority constitutes additional source material that supports
the proposition. “See also” is commonly used to cite an authority
supporting a proposition when authorities that state or directly
support the proposition already have been cited or discussed.The
use of a parenthetical explanation of the source’s relevance (rule
1.5) following a citation introduced by “see also” is encouraged.




Periodicals

T13 PERIODICALS

Always use the title of the periodical that appears on the title page of the issue
you are citing, even if the title of the periodical has changed over time.

To abbreviate English language periodical titles, use tables T13.1, T13.2,
and T10. Common institutional names (e.g., law schools, professional
organizations, and geographic units commonly found in institutional names)
are listed in table T13.1. If an institutional name is not listed in table T13.1,
individual words should be abbreviated using tables T13.1, T13.2, and T10.
If a word in an institutional name is not listed in these tables, use the full word
in the abbreviated periodical title. Other words in the periodical title should be
abbreviated using tables T13.1, T13.2, and T10. If a word is listed in neither
table T13.2 nor table T10, use the full word in the abbreviated title.

T13.2 Common Words

» Academlic, y] ACAD.

» Account[ant, ants, ing, ancy] AccT.

» Administrat[ive, or, ion] ADMIN.
» Advertising ADVERT.
» Advocalte, cy] Apvoc.
» Affairs AFF.

» Africa[n] AFR.

» Agriculturl[e, al] AGRIC.
» Amendment AMEND.
» America[n, s] Am.

» Ancestry ANC.
»and &

» Annual ANN.

» Appellate App.

» Arbitrat[ion, or, ors] ARB.

» Association AssS’N

» Attorney ATT’Y

» Bankruptcy BANKR.
» Bar B.

» Behavior|[al] BEHAV.
» British BRIT.

» Bulletin BuLL.

» Business Bus.

» Capital Cap.

» Catholic CATH.

» Centler, re] CTR.

» Central CENT.

» Children|[’s] CHILD.
» Chronicle CHRON.
» Circuit CIr.

» Civil Civ.




Periodicals

» Civil Libert[y, ies] C.L

» Civil Rights C.R.

» College C.

» Commentary COMMENT.
» Commerc|e, ial] Com.

» Communication[s] Comm.
» Comparative Comp.
» Conference CONF.
» Congressional Cona.
» Constitution[al] CONST.
» Contemporary CONTEMP.
» Contract[s] CONT.
» Conveyancer Conv.
» Corporat[e, ion] CoRrp.
» Cosmetic Cosm.
» Counsel[or, ors, or’s] CouNs.
» Court Cr.

» Courts Crs.

» Criminal CRIM.

» Defense DEF.

» Delinquency DELINQ.
» Department DEP’T

» Derecho DER.

» Development([s] DEev.

» Digest DiG.

» Diplomacy DiPL.

» Dispute Disp.

» Doctor Dr.

» Economlic, ics, ical, y] Econ.
» Education|al] Epbuc.

» Employ[ee, ment] Emp.

» English ENG.

» Entertainment ENT.

» Environment ENV'T

» Environmental ENVTL.
» Estate([s] EsT.

» Europelan] EuRr.

» Faculty FAc.

» Family Fam.

» Federal FED.

» Federation FED’N

» Financ|e, ial] FIN.

» Fortnightly FORT.

» Forum F.

» Foundation[s] FOunbD.
» General GEN.

» Government Gov'Tt

» Hispanic Hisp.




For a statement made prior to a custodial
interrogation to be admissible, the familiar rule

of Miranda v. Arizona'’ is that a suspect must

have “voluntarily, knowingly and intelligently”

waived certain rights after recieving adequate

8  These

warnings and before questioning began.'
rights are the “right to remain silent” and the
“right to the presents of an attorney, whether
retained or appointed.”?® If a suspect indicates
that he or she wishes to speak to an attorney or
wishes not to be interrogated, the the
interrogation must stop. Responding to questions
or volunteering information waives the right
subsequently to consult a lawyer or an attorney
before choosing whether to continue the

interrogation.?’

"' 384 U.S. 436 (1966).

H Id. at 444; see also Dickerson v. United

States, 530 U.S. 428, 432 - 33 (2000) (summarizing

Miranda) .

19

See Miranda, 384 S. Ct. at 444. Miranda also

requires police to warn the suspect “that any
statement he does make may be used as evidence

against him” 1Id.

L 1d4. at 44s5.
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Legal Ethics and the Changing Role
of the Attorney General
The President’s power to decline to
defend statutes in court, though it
dates at least to the Ford
Administration, became more prominent
in the 1970s.! Before that, this
capacity has continued to evolve, as

President Obama’s refusal to defend the

1 see, e.g., Christopher M. May,

Presidential Defiance of

Unconstitutional Laws: Reviving the

Royal Prerogative, 21 Hastings

Constitutional L.Q. 865, 940 - 43
(1994) (discussing historical examples
of presidential efforts to test the
constitutionality of regulation through
enthusiastic advocacy, refusal to
defend statutes, or explicit legal

opposition).
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Defense of Marriage act illustrates?
This change has been accompanied by
increased scrutiny of the Solicitor
General’s role in defending statues and
the determination of government’s
litigating positions. One possible
reason for this development is a rising
awareness of client-focused ethical
considerations among lawyers in general

and government lawyers in particular.

2 But see Joshua Baker & William C.

Duncan, As Goes DOMA . . . Defending

DOMA And The State Marriage Measures,

24 Regent U. L. Rev. 1, 23 - 24 (2011).
However, even when administrations
attempt to defend statutes, still they
may continue to enforce such statutes
until courts rules on their
constitutionality. See Baker & Duncan,

supra, at 26.
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the Supreme Court in a back-and-forth
struggle concerning religious land. In
1962, a strict scrutiny test for
governmental action as applied to
religious individuals was announced by
the Supreme Court in Sherbert: no
government could enforce a law in a
manner that forbade the exercise of a
person’s religion unless enforcement of
the law was the least restrictive means
of achieving a compeling governmental
interest.!! Thus, the Court held that
unemployment compensation benefits could
not be denied to a Seventh-Day Adventist
who lost his job for refusing to work on
Sunday.!? The limit of Congress’s power,
the Court held, was to provide remedies

for the violation of constitutional

rights, and not -- as RFRA apparently
sought —-- to redefine the scope of those
iealojlaliEsid LEE

In 1990, the Court in Smith
formally abandoned the compelling

interest test and announced that

Q Subciter 5:43 Pm

SUBTLE LOGICAL ERROR: <land use> (2)

g Subciter 6:44 pm

WRONG DATE: <1963> (1)

e Subciter &:44 pm

INTERMEDIATE SUBSTANTIVE ERROR:
<burdened> (2)

9 Subciter .44 pm

SPELLING: <compelling> (1)

g Subciter 6:45 pm

SIMPLE SUBSTANTIVE ERROR: <her> (2)

e Subciter &:45 Pm

SIMPLE SUBSTANTIVE ERROR:
<Saturday> (2)

g Subciter 5:46 Pm

MISPLACED SENTENCE: Sentence should
be moved to page 6, after (4) or before
(3) "In an opinion by . . . against the
states." Partial credit for noting only that
the sentence is out of place (2).

Q Subciter &:46 P

SPACING: Remove space before footnote:
<> (1)

9 Subciter &:46 Pm

OVERSTATEMENT: <sharply limited the
reach of> or a similar change that
moderates the statement (4). The Court
did not actually abandon the test but
rather limited it (as it would still apply in
contexts with individualized assessments
and in hybrid violations).



Sherbert was inapplicable to an
otherwise valid and natural law of
general applicability -- that is, to any
law that was not directly targeted at a
religious group.!* The Sherbert court
noted that the compelling interest test
“was developed in a context that lent
itself to individualized
governmental assessment of the reasons
for the relevant conduct.” Reaffirming

the Sherbert test, the Court held in

Wisconsin v. Yoderl!® that Wisconsin

lacked a compelling reason to force
Amish children to attend public high
school against their religious beliefs. 16
In response, Congress passed the
Religious Freedom Restoration Act of
199317 (RFRA), which purported to
overrule Smith and reinstate the rule of

Sherbert and Yoder.1®

In 1997, the Supreme Court
invalidated RFRA as applied to state and

local government, holding in City of

9 Subciter 647 Pm

WRONG WORD: <neutral> (1)

g Subciter 547 pm

WRONG CASE: <Smith> or delete
altogether (1)

9 Subciter 547 Pm

CAPITALIZATION: <Court> (1)

Q Subciter 647 pm

QUOTATION: remove ellipsis (1)

9 Subciter &:45 pMm

MISPLACED SENTENCE: Sentence should
be moved to page 4, after “refusing to
work on Saturday” and before “In 1990"
(4). Partial credit for noting only that the
sentence is out of place (2).

Q Subciter &:43 pm

SUPPORT: Insert footnote: <Id. at 884.>
(2)

9 Subciter &:45 P

PARAGRAPH STRUCTURE: This is a very
short paragraph. Either merge with
previous / following paragraph or add an
appropriate sentence. (2)

9 Subciter 543 pm

SPACING: Remove extra space between
the two paragraphs. (1)
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Boerne v. Floresl!? that RFRA could not

force state zoning authorities to give a
church a permit to expand its building
notwithstanding a generally applicable
environmental protection ordinance.?20 1In
an opinion by Judge O’Connor, the Court
held that RFRA exceeded Congress’s power
under Sec. 5 of the fourteenth amendment
to enforce the Free Exercise Clause
against the states.?! The scholarly and
popular reaction to the Court’s
abandonment of Sherbert was strongly
negative. 22

Nevertheless, Congress was
determined to revive the compelling
interest test in any arena in which the
Court would permit it to do so. Three

years after City of Boerne, siezing on

the Smith dicta suggesting a loophole
for “individualized governmental
assessment [s]”23 Congress in 2000 enacted
RLUIPA to reinstate the Sherbert test in
two arenas in which such assessments

were common;,
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{no points off for capitalization) (1)
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CAPITALIZATION: <Fourteenth
Amendment> (1)

o Subciter &2 Py

MISPLACED SENTENCE; This sentence
should be moved to page 5, after
"governmental assessment of the reasons
for the relevant conduct” and before
"Accordingly, Congress passed the.” It
can be joined with either paragraph
(ending one or beginning the next) (4).
Partial credit for noting only that the
sentence is out of place (2).

Q Subciter o2 v

SUPPORT: The text in note 22 supports
TAN 23 and the text in note 23 supports
TAN 22. Switch footnote text accordingly.
(Note: credit for edit either awarded here
or in footnotes, not both.)
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SPELLING: <seizing> (1)
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a Subciter &33P
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68 Geo. Wash. L. Rev. 861, 921 (2000)
("“The strict scrutiny test embodied in
§ 2(a) (1) of RLUIPA has not born fruit
in previous religious land use decisions,
and there is no reason to believe that this

new iteration will fair any better.”); but

see Ira C. Lupu,

Statutes Revolving in

Constitutional Law Orbits, 79 Va. L. Rev. 1,

24 - 26, 62 - 66 (1993) (predicting that
courts would interpret the Religious Freedom
Restoration Act of 1993 broadly for the

exact same reasons).

llSee Sherbert, 374 U.S. at 406 - 10.

12 14. at 399, 409 - 10.

3 See City of Boerne v. Flores, 521 U.S.

507, 519 - 20 (1997) (“There must be a

g Subciter 427 pm
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congruence and proportionality between the

injury to be prevented or remedied and the

means adapted to that end.”).

4 See Employment Div. v. Smith, 494 U.S.

872, 878 - 79 (1990). Smith held that

claimants were entitled to a religious

exemption from the application of a law

denying them pension benefits on account of

their legal drug sales. Id. at 872.

15406 U.S. 205.

16 see id. at 234.

7 pub. L. No. 103-141, 107 Stat. 1488

(codified as amended at 42 U.S.C. §S 2000bb

to 2000bb-4 (2000)) .

18 42 U.s.Cc. § 2000bb(a) (4), (b) (1).

19 521 U.S. 507 (1997).
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SIMPLE SUBSTANTIVE ERROR: «illegal>
(2)
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WRONG PINCITE: <890> (1)



20 cf. id. at 507 - 12.

2l see id. at 532 - 36. The Court

explained that Congress had exceeded its

constitutional power. Id.

2 Employment Div. v. Smith, 494 S. Ct.

872, 884 (1990).

23 5ee, e.g., Ryan, supra note 9, at 1409 -

10 (criticizing the decision); see also id.

at 1410 - 11 (summarizing negative

reactions) .

2% This Note confines its discussion to

RFRA’s land use provisions.

3 See 42 U.S.C. § 2000cc(a) (1) (2000) (No

government shall impose or implement a land

use regulation in a manner that imposes a

substantial burden on the religious exercise

g Subciter 427 P

WRONG SIGNAL: <See> (2)
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WRONG PINCITE: <511> (1)

g Subciter 427 pm

REDUNDANCY: Delete because already in
body text (2)
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e Subciter 4:27 pMm

WRONG SOURCE: Text in n.22 supports
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Switch text in notes accordingly. (2)

(NOTE: only award credit in one place. If
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award credit on footnote pages)

@ Subciter 4:27 pm

WRONG PINCITES: swap the pincites;
<1410#-#11> should precede <1409#-#
10> so that the full footnote reads: <See,
e.q., Ryan, supra note 9, at 1410#-#11
(criticizing the decision); see also id. at
1409#-#10 (summarizing negative
reactions).> (3); partial credit for
recognizing the problem but not making
preferred suggestion (2).
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SIMPLE SUBSTANTIVE ERROR:
<RLUIPA's> (1)

9 Subciter 4:27 pMm
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the Supreme Court in a back-and-forth
struggle concerning religious land. In
1962, a strict scrutiny test for
governmental action as applied to
religious individuals was announced by
the Supreme Court in Sherbert: no
government could enforce a law in a
manner that forbade the exercise of a
person’s religion unless enforcement of
the law was the least restrictive means
of achieving a compeling governmental
interest.!! Thus, the Court held that
unemployment compensation benefits could
not be denied to a Seventh-Day Adventist
who lost his job for refusing to work on
Sunday.!? The limit of Congress’s power,
the Court held, was to provide remedies

for the violation of constitutional

rights, and not -- as RFRA apparently
sought —-- to redefine the scope of those
rights. 13

In 1990, the Court in Smith
formally abandoned the compelling

interest test and announced that

g Subciter 7:06 Pv

SUBSTANTIVE ERROR: On my read, the
back and forth struggle is not limited to
religious land. Therefore, "exemptions
from government laws" would be more
appropriate. Please consider
<exemptions from government laws>.

O Subciter 7:.06 Pv

SUBSTANTIVE ERROR: The case was
decided in 1963. Please consider <1963>.

g Subciter 7:06 Pm

SUBSTANTIVE ERROR: Please consider
<burdened>.

9 Subciter 7:06 PM

SPELLING: Please consider <compelling>.
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CAPITALIZATION: Please consider
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Q Subciter 7:07 P

SUBSTANTIVE ERROR: The litigant was a
woman. Please consider <her>.

g Subciter 7:07 pm

MISPLACED SENTENCE: This sentence
appears to be out of place. Please
consider moving to page 6 paragraph on
City of Boerne.

Q Subciter 7:07 Pm

SUBSTANTIVE ERROR: The individual
refused to work on a Saturday. Please
consider <Saturday>.

Q Subciter 7:.02 Pm

MISPLACED SENTENCE: Please consider
inserting the sentence from the end of
next paragraph after this sentence.

e Subciter 7:.08 Pm

LOGICAL ERROR: This is a shift in stance
between paragraphs. Please consider
<However, in>.



Sherbert was inapplicable to an
otherwise valid and natural law of
general applicability -- that is, to any
law that was not directly targeted at a
religious group.!* The Sherbert court
noted that the compelling interest test
“was developed in a context that lent
itself to individualized
governmental assessment of the reasons
for the relevant conduct.” Reaffirming

the Sherbert test, the Court held in

Wisconsin v. Yoderl!® that Wisconsin

lacked a compelling reason to force
Amish children to attend public high
school against their religious beliefs. 16
In response, Congress passed the
Religious Freedom Restoration Act of
199317 (RFRA), which purported to
overrule Smith and reinstate the rule of

Sherbert and Yoder.1®

In 1997, the Supreme Court
invalidated RFRA as applied to state and

local government, holding in City of

Q Subciter 7:08 Pm

SUBSTANTIVE ERROR: Please consider
<neutral>.

e Subciter 7:.08 P

SUBSTANTIVE ERROR: This sentence
discusses the Smith court. Please consider
<Smith>.

9 Subciter 7:09 Pm

QUOTATION: No text is omitted from the
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g Subciter 7:10 PMm

MISPLACED SENTENCE: On my read, this
sentence appears to be out of place.
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the previous paragraph.

9 Subciter 7:10 PMm
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494 USS. at 884.>.

@ Subciter 7:10 PMm

MISPLACED SENTENCE: This paragraph is
very short. Please consider inserting the
sentence from the end of the next
paragraph here to form a longer
paragraph.

e Subciter 7:10 PMm

SPACING: Please consider removing the
extra line before this paragraph.



Boerne v. Flores!? that RFRA could not

force state zoning authorities to give a
church a permit to expand its building
notwithstanding a generally applicable
environmental protection ordinance.?0 1In
an opinion by Judge O’Connor, the Court
held that RFRA exceeded Congress’s power
under Sec. 5 of the fourteenth amendment
to enforce the Free Exercise Clause
against the states.?! The scholarly and
popular reaction to the Court’s
abandonment of Sherbert was strongly
negative. 22

Nevertheless, Congress was
determined to revive the compelling
interest test in any arena in which the
Court would permit it to do so. Three

years after City of Boerne, siezing on

the Smith dicta suggesting a loophole
for “individualized governmental
assessment [s]”23 Congress in 2000 enacted
RLUIPA to reinstate the Sherbert test in
two arenas in which such assessments

were common;,
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68 Geo. Wash. L. Rev. 861, 921 (2000)

("“The strict scrutiny test embodied in

§ 2(a) (1) of RLUIPA

has not born fruit

in previous religious land use decisions,

and there i1s no reason to believe that this

new iteration will fair any better.”); but

see Ira C. Lupu, Statutes Revolving in

Constitutional Law Orbits, 79 Va. L. Rev. 1,

24 - 26, 62 - 66 (1993) (predicting that
courts would interpret the Religious Freedom
Restoration Act of 1993 broadly for the

exact same reasons).

llISee Sherbert, 374 U.S. at 406 - 10.

2 714, at 399, 409 - 10.

3 See City of Boerne v. Flores, 521 U.S.

507, 519 - 20 (1997) (“"There must be a

g Subciter 5:37 Pm

MISQUOTE: missing “"the" before RLUIPA

Q Subciter 5:37 Pm

MISQUOTE: quote uses "borne" not
"born"

g Subciter 5:37 Pm

MISQUOTE: quote uses "little” not "no”

g Subciter 5:37 Pm

SIGNAL ERROR: “cf." not "but see” - this
is support by analogizing to RFRA

9 Subciter 5:37 Pm

SUBSTANTIVE ERROR: "narrowly” not
"broadly" - article says courts will only
interpret it as far as the most recent case
law allows

Q Subciter 5:37 Pm

MISCHARACTERIZATION: delete "exact" -
Lupo claims only a similar interpretation

9 Subciter 5:37 Pm

MISSING SPACE: there should be a space
between the footnote number and the
signal

g Subciter 5:37 PMm

SIGNAL ERROR: support is direct; no
signal needed

o Subciter 5:37 P

MISPLACED CITATION: insert the Smolik
citation from footnote 9 here, with a "but
see” signal



congruence and proportionality between the

injury to be prevented or remedied and the

means adapted to that end.”).

4 See Employment Div. v. Smith, 494 U.S.

872, 878 - 79 (1990). Smith held that

claimants were entitled to a religious

exemption from the application of a law

denying them pension benefits on account of

their legal drug sales. Id. at 872.

15406 U.S. 205.

16 see id. at 234.

7 pub. L. No. 103-141, 107 Stat. 1488

(codified as amended at 42 U.S.C. §S 2000bb

to 2000bb-4 (2000)) .

18 42 U.s.Cc. § 2000bb(a) (4), (b) (1).

19 521 U.S. 507 (1997).
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PARENTHETICAL: this sentence belongs
to a parenthetical as it merely gives the
holding of the case ("holding that
claimants ...")

9 Subciter 5:37 Pm

TYPEFACE: "Smith" not "Smith"

9 Subciter 5:37 PV

SUBSTANTIVE ERROR: Smith held that
claimants "were not" entitled to an
exemption.

9 Subciter 5:37 Pm

SUBSTANTIVE ERROR: Smith denied them
"unemployment” benefits, not “pension”
benefits.

9 Subciter 5:37 Pm

SUBSTANTIVE ERROR: the conduct in
Smith was "illegal” not "legal”
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SUBSTANTIVE ERROR: the conduct in
Smith was drug "use" not "sales”

Q Subciter 5:37 pm

IMPROPER CITATION: the syllabus cannot
be used as legal support, this citation
must either cite the case in general or to
page 890
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SUBSTANTIVE ERROR: missing the year
(1972)




20 cf. id. at 507 - 12.

2l see id. at 532 - 36. The Court

explained that Congress had exceeded its

constitutional power. Id.

2 Employment Div. v. Smith, 494 S. Ct.

872, 884 (1990).

2 5ee, e.g., Ryan, supra note 9, at 1409 -

10 (criticizing the decision); see also id.

at 1410 - 11 (summarizing negative

reactions) .

2% This Note confines its discussion to

RFRA’s land use provisions.

3 See 42 U.S.C. § 2000cc(a) (1) (2000) (No

government shall impose or implement a land

use regulation in a manner that imposes a

substantial burden on the religious exercise

9 Subciter 5:37 pv

SIGNAL ERROR: this is direct support; no
“cf." necessary

Q Subciter 5:37 PMm

CITATION ERROR: the syllabus should not
be cited as legal support. The applicable
opinion citation begins on page 511.

9 Subciter 5:37 Pm

REDUNDANT: this sentence is
unnecessary - the text already states that
“the Court held that RFRA exceeded
Congress's power..." (see page 6)

g Subciter 5:37 Pm

SIGNAL ERROR: no signal necessary

@ Subciter 5:37 Pm

MISPLACED SOURCES: these 2 footnotes
should be swapped - 22 should cite to
Ryan, 23 to Smith

Q Subciter 5:37 Pm

MISPLACED SOURCES: these 2 footnotes
should be swapped - 22 should cite to
Ryan, 23 to Smith
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WRONG PAGE NUMBERS: these 2 page
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criticizes the decision, 1409-10
summarizes negative reactions.

g Subciter 5:37 Pm

WRONG PAGE NUMBERS: these 2 page
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summarizes the negative reactions.
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SUBSTANTIVE ERROR: this Note discusses
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PUNCTUATION: Missing beginning
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the Supreme Court in a back-and-forth
struggle concerning religious land. In
1962, a strict scrutiny test for
governmental action as applied to
religious individuals was announced by
the Supreme Court in Sherbert: no
government could enforce a law in a
manner that forbade the exercise of a
person’s religion unless enforcement of
the law was the least restrictive means
of achieving a compeling governmental
interest.!l! Thus, the Court held that
unemployment compensation benefits could
not be denied to a Seventh-Day Adventist
who lost his job for refusing to work on
Sunday.!? The limit of Congress’s power,
the Court held, was to provide remedies

for the violation of constitutional

rights, and not -- as RFRA apparently
sought —-- to redefine the scope of those
rights ) €

In 1990, the Court in Smith
formally abandoned the compelling

interest test and announced that

o Subciter 7:34 P

CHARACTERIZATION: On my read, the
back-and-forth struggle is not limited to
religious land. Please consider
<exemptions from governmental laws>.

9 Subciter 734 pm

WRONG DATE: The case was decided in
1963, Please consider <1963>,

O Subciter 724 P

REDUNDANT: On my read, given the
closely following description of the
Sherbert test, this clause is unnecessary.
Please consider <>.

Q Subciter /34 pm

SPELLING: Please consider <compelling>.

9 Subciter 73apv

CAPITALIZATION: Please consider
<Seventh-day>.

o Subciter 7:24 P

SUBSTANTIVE ERROR: The plaintiff was a
woman. Please consider <herx,

o Subciter 725 P

MISPLACED SENTENCE: On my read, this
sentence is out of place. Please consider
moving to the paragraph on pages 4-5
beginning “In 1997."

o Subciter 7:35 PMm

SUBSTANTIVE ERROR: The plaintiff
refused to work on a Saturday. Please
consider <Saturday>,

9 Subciter 7:25 Fm

SPACING: There appears to be an extra
space here, Please consider <>.

9 Subciter 735 PM

MISPLACED SENTENCE: Please consider
inserting the sentence from the end of
this paragraph (“Reaffirming the Sherbert
test...") here,

O Subciter 727 P

CHARACTERIZATION: On my read, the
Court did not formally abandon the test.
Please consider <reined in> or <limited>.




Sherbert was inapplicable to an
otherwise valid and natural law of
general applicability -- that is, to any
law that was not directly targeted at a
religious group.!* The Sherbert court
noted that the compelling interest test
“was developed in a context that lent
itself to individualized
governmental assessment of the reasons
for the relevant conduct.” Reaffirming

the Sherbert test, the Court held in

Wisconsin v. Yoderl!® that Wisconsin

lacked a compelling reason to force

Amish children to attend public high

school against their religious beliefs. 16

In response, Congress passed the
Religious Freedom Restoration Act of
199317 (RFRA), which purported to
overrule Smith and reinstate the rule of

Sherbert and Yoder.1®

In 1997, the Supreme Court
invalidated RFRA as applied to state and

local government, holding in City of

e Subciter 7:32 Pm

SUBSTANTIVE ERROR: The Court referred
to "neutral” laws. Please consider
<neutral>.

e Subciter 7:39 Pv

SUBSTANTIVE ERROR: This quote is from
the Smith Court rather than the Sherbert
Court. Please consider <Smith>.

9 Subciter 7:39 Pm

CAPITALIZATION: Please consider
<Court>.

Q Subciter 7:29 PV

QUOTATION: No words are omitted from
the source sentence, therefore no ellipsis
is needed. Please consider <>.

g Subciter 7:40 Pv

MISPLACED SENTENCE: Please consider
moving this sentence to the end of the
preceding paragraph.

9 Subciter 7:40 PMm

SUPPORT: Please consider <Smith, 494
U.S. at 884.>.

g Subciter 7:40 Pm

MISPLACED TOPIC SENTENCE: Please
consider inserting the sentence from the
end of the next paragraph (“The scholarly
and popular . . .").

O Subciter 7:40 Pm

EXTRA LINE: Please consider removing
the extra line before this paragraph.



Boerne v. Floresl!? that RFRA could not

force state zoning authorities to give a
church a permit to expand its building
notwithstanding a generally applicable
environmental protection ordinance.?20 1In
an opinion by Judge O’Connor, the Court
held that RFRA exceeded Congress’s power
under Sec. 5 of the fourteenth amendment
to enforce the Free Exercise Clause
against the states.?! The scholarly and
popular reaction to the Court’s
abandonment of Sherbert was strongly
negative. 22

Nevertheless, Congress was
determined to revive the compelling
interest test in any arena in which the
Court would permit it to do so. Three

years after City of Boerne, siezing on

the Smith dicta suggesting a loophole
for “individualized governmental
assessment [s]”23 Congress in 2000 enacted
RLUIPA to reinstate the Sherbert test in
two arenas in which such assessments

were common;,

a Subciter 7240

SUBSTANTIVE ERROR: The zoning
authorities were part of the local rather
than state government. Please consider
<local>.

O Subciter 741

LOGICAL ERROR: The permit here was
not allowed because of the ordinance, not
in spite of the ordinance, Please consider
<due to> or <in light of>.

a Subciter 741

SUBSTANTIVE ERROR: The ordinance was
for historical preservation, not
environmental protection. Please
consider <historical preservation>.

o Subciter 741 7

COLLOQUIALISM: Supreme Court Justices
are referred to as "lustice.” Please
consider <Justice>.

o Subciter 741 P

SUBSTANTIVE ERROR: The opinion was
written by Justice Kennedy. Please
consider <Kennedy>.

e Subciter

ABBREVIATION: This word should be
written out, Please consider <Section=>.

o Subciter 741

CAPITALIZATION: Please consider
<Fourteenth Amendment>.

e Subciter 742 v

MISPLACED TOPIC SENTENCE: Please
consider moving to the beginning of the
last paragraph (middie of page 4).

o Subciter 742 rv

SPELLING: Please consider <seizing>.

o Subciter 7:42 mu

PLURAL: Please consider <dictum>.,

o Subciter 742 ri4

PUNCTUATION: There appears 1o be a
comma missing here. Please consider
<[s],>.

Q Subciter 7:42 Py

REDUNDANT: This phrase is not
necessary given that the sentence started
with “Three years after . . ." Please
consider <>,

Q Subciter 742 p

COLON: On my read, a colon rather than
a semi-colon would be helpful here to
explain what the two arenas are. Please
consider <:x.



68 Geo. Wash. L. Rev. 861, 921 (2000)

(“The strict scrutiny test embodied in

§ 2(a) (1) of RLUIPA

has not born fruit

in previous religious land use decisions,

and there i1s no reason to believe that this

new iteration will fair any better.”); but

see Ira C. Lupu, Statutes Revolving in

Constitutional Law Orbits, 79 Va. L. Rev. 1,

24 - 26, 62 - 66 (1993) (predicting that
courts would interpret the Religious Freedom
Restoration Act of 1993 broadly for the

exact same reasons).

lISee Sherbert, 374 U.S. at 406 - 10.

2 714, at 399, 409 - 10.

3 See City of Boerne v. Flores, 521 U.S.

507, 519 - 20 (1997) (“There must be a

g Subciter :22 Pm

MISQUOTE: missing “the”

g Subciter 5:22 PMm

MISQUOTE: "borne” not "born"

e Subciter 6:22 pMm

MISQUOTE: "little" not "no”

Q Subciter 5:22 Pm

SIGNAL ERROR: "cf." not "but see"

g Subciter &:22 PMm

SUBSTANTIVE ERROR: "narrowly” not
"broadly"”

e Subciter 6:22 pm

MISSING SPACE

Q Subciter &:22 pm

LOGICAL ERROR: This quote is not ideal.
"[Congress] has been given the power ‘to
enforce,' not the power to determine
what constitutes a constitutional
violation” would be better (p. 519)



congruence and proportionality between the

injury to be prevented or remedied and the

means adapted to that end.”).

4 See Employment Div. v. Smith, 494 U.S.

872, 878 - 79 (1990). Smith held that

claimants were entitled to a religious

exemption from the application of a law

denying them pension benefits on account of

their legal drug sales. Id. at 872.

15 406 U.S. 205.

16 see id. at 234.

7 pub. L. No. 103-141, 107 Stat. 1488

(codified as amended at 42 U.S.C. SS 2000bb

to 2000bb-4 (2000)) .

18 42 U.s.c. § 2000bb(a) (4), (b) (1).

9 521 U.S. 507 (1997).
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MISQUOTE: "adopted" not "adapted”
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SUBSTANTIVE ERROR: "were not" not
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SUBSTANTIVE ERROR: "unemployment”
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SUBSTANTIVE ERROR: "illegal” not “legal”
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SUBSTANTIVE ERROR: "use" not “sales”
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WRONG PAGE: 890" instead of "872"
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20 cf. id. at 507 - 12.

2l see id. at 532 - 36. The Court

explained that Congress had exceeded its

constitutional power. Id.

22 Employment Div. v. Smith, 494 S. Ct.

872, 884 (1990).

23 5ee, e.g., Ryan, supra note 9, at 1409 -

10 (criticizing the decision); see also id.

at 1410 - 11 (summarizing negative

reactions) .

2% This Note confines its discussion to

RFRA’'s land use provisions.

3 See 42 U.S.C. § 2000cc(a) (1) (2000) (No

government shall impose or implement a land

use regulation in a manner that imposes a

substantial burden on the religious exercise
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SIGNAL ERROR: no “cf."
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REDUNDANT: unnecessary given
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For a statement made prior to a custodial
interrogation to be admissible, the familiar rule

of Miranda v. Arizona'’ is that a suspect must

have “voluntarily,

waived certain rights after recieving adequate

8  These

warnings and before questioning began.'
rights are the “right to remain silent” and the

“right to the presents of an attorney, whether

retained or appointed.”?®®

If a suspect indicates
that he or she wishes to speak to an attorney or
wishes not to be interrogated, the the
interrogation must stop. Responding to questions
or volunteering information waives the right
subsequently to consult a lawyer or an attorney
before choosing whether to continue the

interrogation.?’

17

384 U.S. 436 (1966).

t Id. at 444; see also Dickerson v. United
States, 530 U.S. 428, 432 - 33 (2000) (summarizing
Miranda) .

See Miranda, 384 S. Ct. at 444. Miranda also

requires police to warn the suspect “that any
statement he does make may be used as evidence

against him” 1Id.

' 14. at 44s.

knowingly and intelligently”

Subcite exercise #1

9 Subciter 6:56 PM

SUBSTANCE: Miranda deals with custodial
interrogation. Please consider <during>. (2
points)

9 Subciter &:56 PM

SPELLING: Please consider <receiving>. (1 point)

9 Subciter 6:56 Pv

QUOTATION: Please consider <presence>. (1
point)

9 Subciter &:56 PM

QUOTATION: Please consider <either>. (1 point)

9 Subciter &:56 Pv

REPETITION: Please consider deleting second
“the." (1 point)

g Subciter 6:56 PM

CHARACTERIZATION: No rights are waived at this
point. Please consider <does not waive> [or
similar]. (1 point)

9 Subciter 6:56 PM

REDUNDANCY: Please consider deleting "or an
attorney.” (1 point)
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PINCITE: Miranda is not summarized on these
pages. Please consider <434-35>. (2 points)

9 Subciter &:56 PM

SIGNAL: As a direct quotation, there is no signal
required. Please consider [no signal]. (2 points)

9 Subciter 6:56 PM

REPORTER: Please consider <U.S.>. (1 point)

@ Subciter 5:56 PM

PUNCTUATION: Please consider <him.">. (1
point)

g Subciter 6:56 PM

FOOTNOTE CALL: Please consider <20>. (1 point)



Legal Ethics and the Changing Role
of the Attorney General
The President’s power to decline to
defend statutes in court, though it
dates at least to the Ford
Administration, became more prominent
in the 1970s.! Before that, this
capacity has continued to evolve, as

President Obama’s refusal to defend the

! See, e.g., Christopher M. May,

Presidential Defiance of

Unconstitutional Laws: Reviving the

Royal Prerogative, 21 Hastings

Constitutional L.Q. 865, 940 - 43

(1994) (discussing historical examples
of presidential efforts to test the
constitutionality of regulation through
enthusiastic advocacy, refusal to
defend statutes, or explicit legal

opposition).

Subcite exercise #2

Q Subciter 2pr 16

SUBSTANCE: The focus is on the Solicitor
General. Please consider <Solicitor>. (2
points)

g Subciter 2pr 156

SUBSTANCE: The source indicates that
this power was used during FDR's tenure.
Please consider <Franklin D. Roosevelt>
or <third Franklin D. Roosevelt>. (2
points)

g Subciter 2pr 16

LOGIC: The wording indicates this
evolution was after that time. Please
consider <Since then>. (2 points)

g Subciter 2pr 156

TYPEFACE: Please consider <See, e.q.,>.
(1 point)

e Subciter 2:52 Pm

AUTHOR: The source gives the name as
"Christopher N. May." Please consider
<N.>. (1 point)

g Subciter 4pr 16

TITLE: Please consider
<"Unconstitutional”>. (1 point)

Q Subciter 4pr 15

ABBREVIATION: Per Bluebook T13,
"Constitutional” should be abbreviated
here. Please consider <Const.>. (1 point)

@ Subciter 4pr 16

CHARACTERIZATION: The source
discusses testing legislation. Please
consider <legislation>. (1 point)

Q Subciter 2pr 16

CHARACTERIZATION: The source
indicates the approach was not
enthusiastic. Please consider
<unenthusiastic>. (1 point)



Defense of Marriage act illustrates?
This change has been accompanied by
increased scrutiny of the Solicitor
General’s role in defending statues and
the determination of government’s
litigating positions. One possible
reason for this development is a rising
awareness of client-focused ethical

considerations among lawyers in general

and government lawyers in particular.

2 But see Joshua Baker & William C.

Duncan, As Goes DOMA Defending

DOMA And The State Marriage Measures,

24 Regent U. L. Rev. 1, 23 - 24 (2011).
However, even when administrations
attempt to defend statutes, still they
may continue to enforce such statutes
until courts rules on their
constitutionality.

See Baker & Duncan,

supra, at 26.
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PARALLELISM: Please consider <in defending
statutes and determining or <in the defending of
statutes and the determination of>. (1 point)
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SPELLING: Please consider <statutes>. (1 point)
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SIGNAL: The source offers support. Please
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point)
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CHARACTERIZATION: The source describes
refusal to defend statutes. Please consider
<refuse>. (1 point)
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AGREEMENT: Please consider <rule>. (1 point)
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SHORT CITATION: Per Bluebook 4.1, because this
was the last source cited, a short-form citation
can be used here. Please consider <id.>. (1 point)
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PINCITE: Support appears on page 24. Please
consider <24>. (2 points)



THE CASE COMMENT PORTION OF THE COMPETITION
(50% of total competition score)

The case comment is a distinctive gentre of legal writing. It involves reporting on a particular case
and constructing a narrow argument regarding the case. For the Writing Competition, we will
provide you with the case you will be writing about and the sources you can draw from in building
your argument. Absolutely no outside research is allowed. We expect you to give a good-faith
effort to follow the Bluebook for the case comment, but we do not expect perfect adherence to
the Bluebook for the case comment. Save your Bluebook enthusiasm for the subcite portion of
the Competition!

The Case Comment Suggested Format included here offers a template for designing your own
case comment. Although there is no single format for a strong case comment, you should seriously
consider this guidance as you begin your writing.

In particular, this information should be helpful as you construct the first half of your case
comment -- the reporting section, in which you will discuss the facts of the case and what the
courts have said. The case for your Competition may be from either a U.S. Court of Appeals or a
state supreme court. Because the structure of a case comment differs slightly depending upon
which level of court decided the case, pay particular attention to these differences as they are
described in the following pages.

The second half of the case comment -- the argument section -- permits more creativity, though,
again, the guidance offered in this memo should give you a good sense of the parameters of a
strong argument section. The provided sample theses are meant to represent a range of the types
of arguments a case comment might make. Also included in this packet is a page of general tips
for approaching the task.

In order to get a better sense of the distinctive form that case comments take, it may be worthwhile
to skim a few of the full-length case comments ("Recent Cases") in the Harvard Law Review,
which are available at https://harvardlawreview.org/category/recent-case./.

This packet also includes two sample Competition case comments as well as the case comment
later published by the Law Review on the same topic. As may be clear, the quality of a successful
Competition case comment is not like that of a piece ultimately published in the Review. Published
work has been through multiple rounds of intensive editing. The Competition does not require
anything approaching a publication-quality submission.



GENERAL CASE COMMENT TIPS

Formal and Stylistic Tips

Most successful case comments adhere roughly to the suggested case comment format. Leave
originality for the substance of your argument rather than the format of the piece.

DO NOT exceed the allowed number of words. If you do, you will be penalized severely.
Write clear, declarative sentences. Use active voice. Most published case comments do not use
elaborate literary flair. Most readers look for a straightforward argument, not soaring prose.
Focus on topic sentences. When read together, your topic sentences should provide the complete
logical progression of your argument.

Substantive Tips

Do not neglect the facts in your argument section. Show why the court’s principles apply, or fail
to apply, to these facts.

Do not shortchange the reporting section of the comment. It is a precondition to a compelling
argument. While you should attempt to cover all of the main issues in the opinion, it may not be
necessary to devote the same amount of discussion to each factual issue. Similarly, although you
should give every opinion the importance that you feel it is due, you need not spend the same
amount of space discussing each opinion in each case.

When in doubt, confine your discussion to the doctrine and you will not go wrong. Be sure to
have the cases before you at all times. Anchor yourself to the black-letter law.

Do not simply reiterate one of the arguments of the opinions (e.g. the dissent).

The most powerful case comments are often internal critiques. Published Law Review case
comments most frequently argue within a limited scope. For example, a comment might argue that

the court’s conclusion does not follow from its premises, that the premises are at war with one
another, or that the opinion failed to recognize certain implications.

Make sure that your argument relates back to the case instead of commenting solely on the
doctrinal issues raised by the case. Itis, after all, a case comment.

Tips for Forming an Argument

Try to choose an approach early on and then selectively read the materials. Skim the source
titles and text provided in order to get a sense of the themes that the case addresses. We strongly
recommend that you not attempt to read all of the sources.

Try arranging precedents chronologically or thematically. You may discover interesting cross-
currents.

Focus on developing a clear, succinct, and manageable thesis that you fully grasp. The actual
writing for the Competition case comment is quite short, especially considering the fact that roughly
half of your piece will be footnotes. With half of the text a description of the facts and opinions,
your argument section will be quite brief.'

Be cautious about changing your thesis as the Competition progresses. It is important to have
enough time to finish both portions of the Competition.
We do not expect you to be familiar with the issues raised in the case. One of the skills tested

by the case comment is the ability to consider legal issues with which you have had little
experience. Scan the sources for helpful introductory and background material.

A less ambitious but well supported argument is better than an ambitious but poorly
supported argument. The goal of the case comment is to clarify the legal issues. Don’t feel
pressure to contribute to the advancement of legal scholarship. You will not be able to rewrite an
area of the law with only a few days and very limited sources. As you develop your argument,
review whether each step of it is supported and follows logically from the previous step. Using
topic sentences and an outline can help develop the flow of your argument section.



CASE COMMENT SUGGESTED FORMAT

STATE SUPREME COURT CASE

U.S. COURT OF APPEALS CASE

q1 Write a few sentences of background to the case and your argument.

Then write: “Recently, in [insert case name], | Then write: “Recently, in [insert case name],
the [state name] Supreme Court [insert the [insert circuit number] Circuit [insert
holding].” holding].”

Finally, state your thesis succinctly.

92 Set out the facts of the case, from the beginning.

q3 Describe the procedural posture in the trial Describe the procedural posture in the trial
court or, if there is no trial court opinion, state | court and explain the trial court’s reasoning.
the legal issue.

914 Consider the procedural posture in the Begin discussing the Appeals court opinion.
inferior appellate courts. If there is a relevant | The first sentence should read: “The [insert
dissent, mention it (maybe in a footnote). circuit number] Circuit [insert “affirmed,”

“reversed,” “vacated’].” The second
sentence should read: “Writing for the panel,
Judge [insert opinion author’s name] . ...”

95 Begin discussing the Supreme Court opinion. | Continue giving an account of the opinion.
The first sentence should read: “The [state
name] Supreme Court [insert “affirmed,”

“reversed,” “vacated,” etc.].” The second
sentence should read: “Writing for the Court,
Justice [insert opinion author’s name] . ...”

q6 Continue discussing opinion; describe each Describe each concurring and dissenting

through | concurring and dissenting opinion in a opinion in a separate paragraph.

~q8 separate paragraph.

~99 State your thesis. There are several standard approaches editors have taken in the past,
including: (a) good reasoning, unclear conclusion; (b) bad reasoning, bad conclusion; (c) good
reasoning, bad conclusion; (d) bad reasoning, good conclusion; (¢) good reasoning, but missed
policy implication X; (f) bad reasoning that may lead to bad outcome Y, etc. You should
choose any argument that you find interesting and that allows you to perform a thoughtful,
engaging analysis, but make sure to choose a thesis that is about the case, not just general
doctrinal or policy issues that are brought up in the case. Try to think creatively, while
recognizing the realities of your time and length limitations. (Remember to look at the
November issue for a better sense of the variety of possible arguments.)

q10 Flesh out your argument, drawing upon cases and source materials. For the final paragraph,

through | create some form of a conclusion.

the end




SAMPLE CASE COMMENT THESIS STATEMENTS

“The Court’s dicta indicated that the answer to that question might be very different in the
personal income tax realm than it is with regard to corporate income taxes, creating uncertainty
about what states must do to ‘fairly apportion’ personal income.”

- 129 Harv. L. Rev. 181

“[T]he Court’s less-than-satisfying consideration of the role of consent in the separation of
powers calculus will likely limit the applicability of the decision outside the Article III context.”

- 129 Harv. L. Rev. 201

“[T]he decision reveals a misalignment between the test the Court applies to identify government
speech and the purported rationale for the doctrine.”

- 129 Harv. L. Rev. 221

“[The] Court added to the confusion around the facial versus as-applied forms of judicial review
and potentially opened the door to a new generation of facial Fourth Amendment challenges with
insufficient guidance to legislatures, courts, and litigants on the proper standard for such
challenges.”

- 129 Harv. L. Rev. 241

“Mindful that an open-ended ‘reasonableness’ test might sow confusion — or worse, abuse —
both the majority and concurrence sought to cabin the reasonable-mistake-of-law test with
additional qualifiers. Such qualifiers allay some but not all concerns over what the Heien test
means for judicial administrability and police discretion.”

- 129 Harv. L. Rev. 251

“After Glossip, lower courts may have difficulty justifying a flexible approach to the success-on-
the-merits prong of the preliminary injunction test.”

- 129 Harv. L. Rev. 271

“[TThe Court’s decision will require lower courts to police redistricting plans more carefully.
This development, however, pales in comparison to the great harm to voting rights in the South
resulting from Shelby County and from the difficulty in separating race- and party-based
motivations in policing gerrymandering.”

- 129 Harv. L. Rev. 281
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Scope of Federal Habeas Review—In 1996, Congress added its leg-
islative voice to a long-running judicial debate over the scope
of the federal courts’ power to review state-court decisions in
habeas proceedings.' With the passage of the Antiterrorism and
Effective Death Penalty Act (AEDPA),2 Congress restricted that
power to cases where the state decision “was contrary to, or in-
volved an unreasonable application of, clearly established Fed-
eral law, as determined by the [U.S.] Supreme Court L3
Four years later, in Williams v. Taylor,? the Supreme Court laid
out its interpretation of this Act. It found, first, that the
“contrary to” inquiry was separate from the “unreasonable appli-
cation” one;’ and second, that the latter inquiry was itself a
two-step process, consisting of a “threshold”® inquiry into what
the relevant “clearly established law” is, followed by a deter-
mination of whether the state court had reasonably applied it.’
Last term, in Carey v. Musladin,8 the Court found that there
was no relevant “clearly established” law on the question of
whether spectator conduct at a trial could violate due process.

By allowing the inquiry to fail at the “threshold” question, and

! See, e.g., Kent S. Scheidegger, Habeas Corpus, Relitigation, and

the Legislative Power, 98 Colum. L. Rev. 888, 928-40, cCc-893-99
(tracing judicial debates over habeas from the nineteenth century through
1996) .

? 28 U.S.C. §2254(d).

° Id. at §2254(d) (1) .

‘529 U.S. 362, CC-197 (2000).

° Id. at 412, CC-222.

® Id. at 390, cC-211.

" Id. at 407-10, CC-219-21. The Court also emphasized that “unreasonable” was
different from “incorrect,” and that only the holdings (not the dicta) of
prior Supreme Court cases could be used in the “unreasonable application” in-
quiry. Id. at 410-12, CC-221-22.

® 127 s.ct. 649, CC-1 (2006).
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by using lower court opinions to analyze that question, the
Court departed drastically from its prior AEDPA Jjurisprudence,
and pointed the way to a radical constriction of the Federal ha-
beas power.

On May 13, 1994, Mathew Musladin got into an argument with his
estranged wife, Pamela, at her home.’ When her fiancé, Tom Stu-
der, came to her aid, Musladin shot and killed him.*° He was
later to claim, at trial, that he thought Studer was armed and
that he shot in self-defense.'’ On the first day of his trial in
a California court, members of Studer’s family were found sit-
ting in the front row of spectators, in plain view of the jury,
wearing prominent buttons pinned to their shirts showing the
dead man’s picture.'? Musladin’s lawyer immediately asked the
trial Jjudge to order the buttons removed, Dbut the judge re-
fused.®? The family continued to wear the buttons in court
throughout the rest of the trial.'® The Jjury ultimately found
Musladin guilty of first degree murder.®’

Musladin appealed to the California Court of Appeal, arguing
that the presence of the buttons deprived him of his right to a
fair trial under the Sixth and Fourteenth Amendments to the U.S.
Constitution.'® The Court of Appeal considered both Supreme

Court and Ninth Circuit precedent,17 and concluded that Federal

° Musladin v. Lamarque, 427 F.3d 653, 654, CC-11 (9th Cir. 2003).

1014,
™ 1d. at 655, CC-12.

AN}

12 1d. These buttons were “several inches in diameter” and “very noticeable.”
Id.

127 s.ct. at 652, CC-3.

% 427 F.3d at 655, CC-12. At least three members were present each day. Id.
> 1d. He was also convicted of three related offenses.

' 127 s.ct. at 652, CC-3.

7 The court considered the Supreme Court cases of Estelle v. Williams, 425

U.S. 501, CC-59 (1976) and Holbrook v. Flynn, 475 U.S. 560, CC-77 (1986), and
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law did not demand reversal unless the buttons—which it found to
have been an “impermissible factor” at trial—also “brand[ed Mus-
ladin] with an unmistakable mark of guilt.”18 It found that they
did not,19 and so affirmed his conviction.

Musladin then petitioned the Federal District Court for the
Northern District of California for a writ of habeas corpus.?’
The district court denied his petition, but the Ninth Circuit
reversed.?’ Using its own precedent as “persuasive authority”??
in interpreting the Supreme Court’s decisions in Estelle v. Wil-
liams®’ and Holbrook v. Flynn,z24 the Ninth Circuit found estab-
lished Federal law to the effect that any “unacceptable risk of
an impermissible factor” at trial was “inherently prejudicial,”
and deprived the defendant of a fair trial.?® Again relying on
its own precedent, it then found that the California Court of

Appeal had unreasonably applied this law by not treating the ac-

tual presence of an “impermissible factor” as dispositive.?® It

the Ninth Circuit case of Norris v. Risley, 918 F.2d 828, CC-283 (9th Cir.
1990) . See 427 F.3d at 658, CC-13.

' people v. Musladin, No. H015159 at 21 (Cal.Ct.App. Dec.9, 1997) (un-
published decision) (cited in 427 F.3d at 648-49, CC-7-8).

1 In particular, it found that the jury might have seen them merely as ordi-
nary tokens of mourning. See Musladin v. Lamarque, 427 F.3d 637, 648, CC-7
(9th. Cir. 2005) (dissent from denial of rehearing en banc).

?% 427 F.3d at 655, CC-12.

*t Id. at 661, CC-15.

%2 Like the California Court of Appeal, The Ninth Circuit also relied on Nor-
ris, in which it had found that the presence of spectators wearing “Women
Against Rape” buttons at a rape trial rendered it unfair. See 918 F.2d at
834, CC-286.

*? 425 U.s. 501 (1976).

475 U.s. 560 (1986).

* Id. at 656, CC-12.

26 See Id. at 661, CC-15.
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thus concluded that habeas relief was permissible under AEDPA.?’
After the decision, a proposal was made for a rehearing en banc,
which was ultimately denied.?® Dissenting from that denial,
Judge Kleinfeld argued, first, that the plain text of AEDPA for-
bade the court to consider any precedent not from the Supreme
Court; and second, that the Ninth Circuit’s test was not “clear-
ly established” by Estelle and Flynn, since those cases had in-
volved prejudicial actions by the state, rather than by individ-
ual spectators.29

The Supreme Court vacated and remanded.’’ Writing for a major-

3 Justice Thomas began by defining “clearly estab-

ity of six,
lished Federal law” for purposes of AEDPA as “the holdings, as
opposed to the dicta, of the Supreme Court as of the time of the
state-court decision.”’? He then turned to the first step of the
wWilliams inquiry: the threshold question of whether any clearly
established law applied to the case.’? Examining Estelle and

Flynn, Justice Thomas, like Judge Kleinfeld, found the private

21 Judge Thompson dissented, on the ground that the state court’s “unmistaka-

ble mark of guilt” discussion should have been read not as modifying the
rule, but rather as applying it, the “mark of guilt” being a factor in deter-
mining whether an “unacceptable risk” had in fact arisen. See 427 F.3d at
662-63, CC-15-16.

%% Musladin v. Lamarque, 427 F.3d 647 (9th Cir. 2005) (denial of rehearing en
banc) .

2% 427 F.3d at 649 - 51, CC-8 - 9. Judge Bea also wrote a dissenting opinion
attacking the Ninth Circuit’s ruling. He argued that the Supreme Court had
made it plain that the rule contained an actual as well as inherent prejudice
prong. Id. at 652, CC-9.

%127 s.ct. at 654, CC-4.

31 Justice Thomas was joined by Chief Justice Roberts and Justices Scalia,
Ginsburg, Breyer, and Alito.

32127 s.Ct. at 651, CC-2. This definition echoes that in Williams. See su-

pra, note 7.

3% 127 s.ct. at 653, CC-3.
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character of the offending actors to be a key distinguishing
factor.>

Justice Thomas adduced two pieces of evidence to support the
significance of this factor: the first textual, the other de-
scriptive. As a textual matter, he pointed to language in Es-
telle and Flynn which indicated that an “essential state inter-
est” could justify even proscribed prejudicial conduct at tri-
al.®® This, he explained, suggested that the Court meant to pro-
scribe only state conduct, not spectator conduct.>® As a de-
scriptive matter, Justice Thomas pointed out that substantial
disagreement existed among those lower courts that had consid-
ered spectator-conduct claims.?’’ He explained that this disa-

greement reflected a “lack of guidance”38

from the Supreme Court,
and was evidence that the Court’s precedents could not have been
very clear.? Thus, Justice Thomas concluded, the effect of
spectator conduct on fair-trial rights remains an “open question

40

in [Supreme Court] jurisprudence”;”" prior cases did not lay down

a test that state courts were “required to apply.”*

Having found no clearly established Federal law, the Court did
not have to proceed to the second inquiry under Williams, and
ask 1f the state’s application of that law had been unreasona-

ble.

*1d.

*® 127 S.Ct. at 653, CC-3.

¥ 1d.

37 1d. at 654, CC-4 (“Some courts have applied [Estelle] and Flynn to specta-
tors’ conduct . . . . [others] have declined [to do so] . . . . and still
other[s] have ruled on spectator-conduct claims without discussing [Estelle]
or Flynn.")

*® 1d.

¥ see Id.

“ Id. at 653, CC-3.

“t Id. at 654, CC-4.



Actual case comment entry
Example #1

Justices Stevens, Kennedy and Souter individually wrote opin-
ions concurring in the judgment.®? All three rejected the major-
ity’s contention that no “clearly established Federal law” con-
trolled the case.®’® All three therefore proceeded to the second
wWilliams inquiry, and found the state court’s decision to have
been a reasonable application of Federal law.®’

Justices Stevens and Souter found controlling “clearly estab-
lished” law in Estelle and Flynn themselves.®” They argued that
those cases should be read broadly, as prohibiting any practice
that creates an “unacceptable risk . . . of impermissible fac-

tors coming into play . . . .”'® Unlike the majority, they found

“no . . . reason to think”?’ that the private character of the
actors in Carey made these precedents inapplicable. Proceeding
to the reasonableness question, they found that the state court
had been reasonable not to reverse Musladin’s conviction, be-
cause a majority of courts to consider similar questions had

8

done the same.® Justice Souter (but not Justice Stevens”) also

felt that some First Amendment interest of the spectators might

“* Id. at 654-658, CC-4-6.
3 1d.

“1d.

* See Id. at 656-57, CC-5.
“ Id. at 657, CC-5.

‘7 1d.

*® 1d. at 658, CC-6. The similarity of this argument to the “descriptive” evi-
dence adduced by the majority is obvious, but it is worth highlighting a cru-
cial difference. Where the majority was willing to consider such evidence at
the first step of the Williams analysis (to determine the applicable law),
Justices Stevens and Souter reserve that consideration for the second step
(to determine if it was reasonably applied). The implications of this are
discussed below.

% Id. at 656, CC-5.
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0 Jus-

have contributed to the reasonableness of the decision.’
tice Stevens wrote separately to express his objection to ex-
cluding Supreme Court dicta from consideration when analyzing
clearly established law at the first Williams step.’'

Justice Kennedy advocated a middle ground on the question of
clearly established law. Like the other concurring justices, he
found that there was clearly established law that governed the
case;®? but, unlike them, he found it not in a narrow and specif-
ic test, but rather in the broad principle that trials must be
free from intimidation.”® He also hinted in dicta that he might
favor creating a rule against prejudicial spectator apparel if
that question ever came before the Court on direct appeal.’®

Although it makes no ringing new doctrinal pronouncements,
Carey represents a radical departure in the Court’s habeas cor-
pus jurisprudence. First, the decision not to find any “clearly
established” governing law abandons the cautious approach of the
Court’s prior AEDPA decisions. Second, the Court’s use of lower
court decisions as evidence of how clearly established the law
is, 1is unprecedented, and could result in vastly expanded defer-
ence to the state courts. If the Court follows through on this
decision, therefore, the scope of Federal habeas review will be
constricted as never before.

The Court’s refusal to find clearly established law at the

first step of the Williams analysis 1is greatly in tension with

° Id. at 658, CC-6.

°l 1d. at 655, CC-4. Justice Stevens explained that dicta were a crucial part

of the Court’s decisions, particularly on novel Constitutional questions, and
that excluding them from Federal habeas review would discourage state courts

from relying on them.

°* Id. at 656, CC-5.

> 1d.

°* See Id. at 657, CC-5.
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its prior AEDPA jurisprudence. Not only has the Court never de-
nied habeas relief on this ground before,”’ but no concurring or
dissenting opinion has ever argued that it should do so, ei-
ther.>® In past AEDPA cases, the Court has always contrived to
find some principle—if necessary, a very Dbroad one—to get it
over the “threshold.”’’ Where it has divided, it has done so ei-
ther as the concurring opinions in Carey did—over whether that
principle should be narrow or broad—or else over whether the
state court reasonably applied the principle. In Lockyear v.
Andrade,58 for instance, the Court confronted a question involv-
ing its tangled Eighth Amendment jurisprudence, an area in which
it admitted it “ha[d] not been a model of clarity.””’ Acknowl-
edging that it had not laid down a “clear . . . path for courts
to follow,”6O the Court nevertheless did not deny relief for lack
of clearly established law. Instead, both the majority and the
dissent agreed to extract from this “thicket”® a very general

unifying principle® under which the state court’s reasonableness

° Melissa M. Berry, Seeking Clarity in the Federal Habeas Fog: Determining

What Constitutes “Clearly Established” Law Under the AEDPA, 54 CaTH. U. L. REV.

747, 789, CC-414 (“the Supreme Court has not [denied] habeas under AEDPA
because there was no clearly established law . . . .”); see also Mitchell

v. Esparza, 540 U.S. 12, 12-18, CC-97-100 (finding insufficiently clear Fed-

eral law for the application of the “contrary to” prong of AEDPA, but finding

that same law clear enough to pass the threshold of the “unreasonable appli-

cation” inquiry).

% see Taylor, 529 U.S. at 399-419, CC-215-25; Lockyear, 538 U.S. at 77-83,

CC-92-95; Alvarado, 541 U.S. at 669-76, CC-235-39.

°’ 529 U.S. at 390, CC-11.

°? 538 U.S. 63, CC-85 (2003).

° Id. at 72, CC-89.

0 1d.

' 1d.

®2 That a gross disproportionality test applied to sentences for terms of

years. Id.
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could be analyzed.63 Likewise, in Yarbrough v. Alvarado,64 where
none of its precedents were precisely on point, the Court used a
general principle as clearly established law, and proceeded to
deferentially analyze the state-court decision under it.®

There is no reason that the same approach could not have been
followed in Carey. Supreme Court precedent on the question at
issue was at least as clear as in Alvarado, and much clearer
than the legal “thicket”®® in Lockyear. The Court’s arguments in
support of distinguishing Estelle and Flynn are unconvincing.
Its first argument—that the “essential state interest” exception
in those cases somehow meant that only state conduct was prohib-
ited—has no logical traction. The scope of an exception does
not determine the scope of the rule. The precept “it is forbid-

4

den to steal, except to feed one’s starving children,” for in-
stance, does not mean that only those with children are forbid-
den to steal. As to the Court’s other argument, from disagree-
ment in lower courts, I will argue below that the wvery use of
such evidence 1is 1itself a radical departure from the Court’s
prior jurisprudence.

Moreover, even 1if Estelle and Flynn do not control the facts

of Carey, broad principles of Supreme Court Jjurisprudence cer-

® Id. at 75-76, CC-91.

¢ 541 U.S. 652, CC-227 (2004).
® The question in that case was whether a defendant’s age was relevant to a
custody determination under Miranda. The Court had never addressed that par-
ticular question before. Nevertheless, the majority, concurrence and dissent
all unhesitatingly chose the Mathiason standard—“would a reasonable person
have felt free to leave?”—as the controlling law, and disagreed only upon
whether a reasonable judge would have applied that standard without taking
the defendant’s age into account. Id. See also Berry, supra note 55, at 787,
CC-413 (commenting on the Court’s willingness to frame issues so as to find

some rule or principle of clearly established law).

®¢ 538 U.S. at 72, CC-89.



Actual case comment entry

Example #1
tainly do. The Court has previously found that spectator con-
duct can render a trial unfair in some circumstances,67 and Jus-

tice Kennedy’s proposed principle that trials must be free from
intimidation®® is hardly debatable. To find an absence of clear-
ly established law on these facts, therefore, 1s to deny the
very core of the Court’s Lockyear-Alvarado approach.

That previous approach to AEDPA was a sensible compromise,
which had drawn scholarly applause.69 On the one hand, it pre-
served the broad applicability of federal habeas review by re-
fusing to let the habeas inquiry fail at the “threshold”; on the
other, it imposed a necessary restraint on federal second-
guessing of state court decisions’® by recognizing that federal
law sometimes consists of very broad principles, which may “rea-
sonably” be applied in many different ways.’' Carey marks the
abandonment of that compromise. Under Carey, in domains where
the Supreme Court has not specifically ruled, lower courts are
not allowed even to consider state-court reasonableness. Thus,

in such domains, state court decisions are unreviewable on habe-

¢’ See Sheppard v. Maxwell, 384 U.S. 333, 333, CC-163 (1996) (finding that the

actions of reporters who had been allowed to “take over” the courtroom, and

create a “carnival atmosphere” therein violated the defendant’s Due Process

rights.)

®8 127 s.Ct. at 657, CC-5 (Kennedy, J. concurring).

69 Berry, supra note 55 at 787, 827, CC-413, 433 (arguing that the Court has

been using a “sliding scale of deference to the state court’s application of
legal principles, depending on [their breadth]”, and applauding that

approach) .

% see Scheidegger, supra note 1 at 945, CC-901 (1998) (analyzing AEDPA’s leg-

islative history, and concluding that Congress meant to scale back federal

review of state-court decisions through a deference standard).

M 541 U.S. at 664, CC-233 (“[Tlhe range of reasonable judgment can depend

on the nature of the relevant rule. . . . [It] requires consider[ation of]

the rule’s specificity.”)

10
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as, no matter how egregious their violation of broader federal
norms. If carried forward, this approach has to potential to
cripple federal habeas as a tool for enforcing Constitutional
norms. ?

Carey is also unique in another way. It represents the first
time that the Court, or any member of it, has suggested using
disagreement among the lower courts as evidence of what the
“clearly established” law is. This innovation is problematical
in two ways. First, AEDPA refers to the “law|[] as determined by
the Supreme Court”: it arguably contradicts Congressional in-

" to let lower

tent,73 as well as the Court’s holding in Williams,
court decisions control what that law is.

Second, the use of such evidence creates a deferential stand-
ard of review on this threshold question. Although the Court
has applied such a standard at the second step of the Williams
inquiry’® (as even Justices Stevens and Souter were willing to do

in Carey),76

it has never before applied it at the first step.
In Lockyear, for instance, the Court extracted its “unifying
principle” from the precedential “thicket” without regard to

whether lower courts had done the same.’’ Many commentators,’® as

2 But see Scheidegger, supra note 1 at 940-44, CC-899-901 (arguing that addi-

tional layers of review provide diminishing returns, and that direct review
by the Supreme Court is sufficient to enforce Constitutional norms).

3 See Scheidegger, supra note 1 at 947-48, CC-902-03 (concluding from the
legislative history of AEDPA that Congress meant only Supreme Court precedent
to count).

” Supra note 7.

> see, e.g., 541 U.S. at 664, CC-233 (citing AEDPA’s “deferential standard,”
and finding application reasonable because “reasonable jurists could disa-
gree”).

76 Supra, note 48.

7 538 U.S. at 72, CC-89. Accord Alvarado, 541 U.S. at 652, CC-227.

11
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well as some of the justices,’’

have argued that the use of a
deferential standard at any stage of the habeas inquiry is too
constrictive. Carey’s decision to extend that standard to yet
another stage of the inquiry could constrict the scope of the
federal habeas power even further.

Thus, although it purports to be a narrow decision, and seems
to eschew bold doctrinal pronouncements in favor of an answer to
the specific question before the Court, Carey nevertheless rep-
resents a fundamental departure from precedent. By allowing the
“unreasonable application” analysis under AEDPA to fail purely
for lack of “clearly established” law, and by allowing disagree-
ments between the lower courts to be evidence of that lack, Car-
ey points the way to a radical constriction of the federal habe-
as power.

Yet, the decision’s superficial doctrinal modesty remains im-
portant. For one thing, it goes a long way toward explaining
the otherwise puzzling degree of consensus®® among members of the
Court for so radical a holding: as Prof. Sunstein has argued,
courts will often agree on narrow holdings where they would dis-
agree on more ambitious ones.?’ For another thing, and more im-
portantly, narrow holdings are easily deniable. Facts can al-
ways be distinguished; explicit doctrinal statements are harder

to avoid. Indeed, although it is still too early to gauge how

% see, e.g., Evan Tsen Lee, Section 2254(d) of the New Habeas Statute: An

(Opinionated) User’s Manual, 51 Vanp. L. Rev. 103, 117, CC-669 (1998) (arguing
that AEDPA’s deferential-review requirement should be interpreted narrowly,
so that Federal habeas corpus remains an incentive for state courts to follow
Federal law).

" see, e.g., 529 U.S. at 377-78.

8 Tt is rare, for instance, to find Justices Thomas and Ginsburg in agreement
about a decision affecting the scope of the federal habeas power.
81 cass R. Sunstein, The Supreme Court, 1995 Term—Foreword: Leaving Things Un-

decided, 110 Harv. L. ReEv. 4, 21, CC-983 (1996).

12
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closely the Court will follow Carey, there are already signs
that some of the justices are backing away from its more extreme

implications. In its most recent habeas case,®?

for instance,
the Court proved willing to discern a broad principle of estab-
lished law in what Justice Roberts termed a “dog’s breakfast”®’
of precedent, over the dissents of four Jjustices who argued that
the case should be dismissed for lack of clearly established
law, and who cited the confusion of lower courts as evidence of
that lack.®® Thus, it seems likely that Carey’s primary effect
will be, not to itself work a radical restriction in the habeas

power, but rather to add a new weapon to the arsenals of those

justices who want to do so.

82 abdul-Kabir v. Quarterman, No. 05-11284 (US 2007).

8 1d. at CcC-35 (Roberts, C.J., dissenting).
8 1d.

13
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Habeas Corpus Review - Ever since the creation of 1996
Antiterrorism and Effective Death Penalty Act (AEDPA) and its
subsequent interpretation by the Supreme Court in Williams v.
Taylor,' the proper scope and constitutionality of federal habeas
relief for state prisoners has been a highly contested issue.?
Codified at 28 U.S.C. § 2254 (d) (1), the AEDPA placed significant
constraints on the power of a federal habeas court to grant the
writ where constitutional error has occurred.’ The restrictions
mandated by the AEDPA and applied by the Court illustrate the
dissatisfaction with lower federal courts’ general treatment of
habeas petitions from state prisoners. Last Term, in Carey v.

4

Musladin,” the Supreme Court advanced habeas restrictions a step

' 529 U.S. 362, CC-197 (2000).

2 See e.g., Joseph M. Brunner, Negating Precedent and

(Selectively) Suspending Stare Decisis: AEDPA and Problems for

the Article III Hierarchy, 75 U. Cin. L. Rev. 307, 315-338, CC-

453-64 (2006) (commenting on the constitutionality of AEDPA and

Article III concerns); Evan Tsen Lee, Section 2254(d) of the New

Habeas Statute: An (Opinionated) User’s Manual, 51 Vanp. L REv.

103, 131-32, CC-676 (1998) (discussing the constitutionality of
the “Supreme Court only” clause); Adam Steinman,

Reconceptualizing Federal Habeas Corpus for State Prisoners:

How Should AEDPA’s Standard of Review Operate After Williams V.

Taylor?, 2001 Wrs. L. Rev. 1493, 1539, CC-948 (2001) (analyzing
AEDPA’s standard of review and its implications).

® § 2254 (d) (1) mandates that relief shall not be granted unless a
state adjudication resulted in a decision that was contrary to,
or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United
States.

127 s.Ct. 649 (2006) CC-1.
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further. Grounding its decision on the lack of clearly
established federal law concerning spectators’ courtroom
conduct, the Court held that the state appellate court’s
determination that the habeas petitioner was not inherently
prejudiced when spectators wore buttons depicting the murder
victim was not contrary to or an unreasonable application of

clearly established law.~

By treating the “clearly established
law” inquiry as dispositive and by neglecting to analyze issues
relating to the scope of the precedent under the “contrary to”
and “unreasonable” application prongs of §2254(d) (1), the Court
has further restricted the possibility of habeas relief for
state prisoners.

On May 13, 1994, Matthew Musladin shot and killed Tom
Struder outside of Musladin’s estranged wife’s home.® At trial,
Musladin confessed to killing Struder, but claimed that he did
so in self-defense.’ During Musladin’s trial, sitting in the
front row of the spectators’ gallery, members of Struder’s
family wore buttons containing images of the deceased.?® Before
opening statements, Musladin’s council requested that the trial
judge instruct the family members to cease wearing the buttons
in court, but the trial court denied the motion, stating that it

9

saw “‘no possible prejudice to the defendant. A California jury

convicted Musladin of first-degree murder.'®

> Id.

¢ See id. at 651, CC-2.
See 1id.

See 1id.

See 1id. at 652, CC-3.
10 see id. at 651, CC-2.
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On direct appeal, the California Court of Appeal upheld
Musladin’s conviction. Citing Holbrook v. Flynn”, the court
held that while they “consider[ed] the wearing of photographs of
victims in a courtroom to be an ‘impermissible factor coming
into play,’ the practice of which should be discouraged,” they
did not believe that the buttons “branded defendant ‘with an
unmistakable mark of guilt’ in the eyes of the jurors.”'?
Musladin filed a petition for a writ of habeas corpus in
federal court pursuant to § 2254.'° Musladin alleged that the
buttons were inherently prejudicial and that the California
Court of Appeals erred in concluding that his right to a fair
trial was not violated.'® The District Court denied the petition
for habeas relief.'” A divided panel of the Ninth Circuit
reversed and granted the writ,16 finding that under § 2254, the
Supreme Court’s decisions in Williams and Flynn clearly

established a federal rule of law applicable to Musladin’s

' 475 U.s. 560, 570 (1986) CC-77.

12 carey, 127 S.Ct. at 652, CC-3

1 see id.

1 See id.

10 See id.

circuit Judge Reinhardt wrote the majority opinion and was
joined by Judge Berzon. Judge Thompson dissented stating that
the state court’s comment that the buttons did not “brandl]
defendant ‘with an unmistakable mark of guilt’” should be
understood as an explanation that the buttons were not “so
inherently prejudicial as to pose an unacceptable threat to
[the] right to a fair trial.’” Mulsadin, 427 F. 3d at 662-63,
CC-15-16 (quoting Holbrook, 475 U.S. at 572.) A petition for a
panel rehearing was denied. See Musladin v. Lamarque, 427 £.3d

647 (9th Cir. 2005) CC-7
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case.’’ According to the Court of Appeals, the state court
unreasonably applied federal law by “imposing an additional and
unduly burdensome requirement-demanding that the challenged
practice cause the ‘brand[ing]’ of the defendant with an
‘unmistakable mark of guilty’ - even though the Williams test
for finding inherent prejudice had already been met.”'® The
Court of Appeals also cited its own precedent!’ as a guide in
interpreting Supreme Court law and in determining whether a rule
was clearly established.?’
The Supreme Court vacated and remanded.?’ Writing for the

?2 Justice Thomas held that the Ninth Circuit improperly

Court,
concluded that the California Court of Appeal’s decision was
contrary to or an unreasonable application of clearly

established federal law.?

The Court began by reiterating its
statement in Williams v. Taylor’® that “‘clearly established

Federal law’ in § 2254(d) (1) ‘refers to the holdings, as

Y Mulsadin, 427 F.3d at 656-658, CC-12-13.
8 see id. at 658, CC-13.

1° citing Norris v. Risley, 918 F.2d 828, CC-283(9th Cir. 1990)

0 see Mulsadin, 427 F.3d at 655, CC-12 (stating that “precedent
from this court, or any other federal circuit court, has
persuasive value in our effort to determine ‘whether a
particular state court decision is an ‘unreasonable application’
of Supreme Court Law and . . . what law is ‘clearly
established’”)

! carey 127 S.Ct. at 649, CC-1.

22 Justice Thomas was joined by Chief Justice Roberts and
Justices Scalia, Ginsburg, Breyer, Alito.

?3 See Carey, 127 S.Ct. at 654, CC-4.
24 529 U.S. 362 (2000) CC-197.
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opposed to the dicta, of th[e] Court’s decisions.”? Although
the Court acknowledged that the state court of appeals had
applied Estelle v. Williams®?® and Flynn®?’ as the rules governing
the claim, the Court nonetheless found that neither Williams nor
Flynn clearly established a rule that could be applied to the
specific facts of this case.?® The Court reasoned that “[b]oth
Williams and Flynn dealt with government-sponsored practices.”
The Court explained that this case involved spectator conduct as
opposed to state-sponsored conduct and since the Court had
“never addressed a claim that such private-actor courtroom
conduct was so inherently prejudicial that it deprived a
defendant of a fair trial”?’ the effect on a defendant’s fair
trial rights of the spectator conduct to which Musladin objects
is an open question in Supreme Court jurisprudence.?’

The Court then noted that the lower courts divergence in
the treatment of defendants’ spectator-conduct claims reflected
the “lack of guidance” from the Court.’’ The Court reasoned that
the lack of holdings from the Court concerning the potentially
prejudicial effect of spectators’ courtroom conduct precludes
the determination that the state court ‘unreasonably applied
clearly established Federal law.’>?

Justice Stevens concurred in the judgment. Justice Stevens

distanced himself from the Court’s interpretation that the

> carey, 127 S.Ct. at 653, CC-3.

26 425 U.s. 501, CC-59 (1976)
°7 475 U.S. 560, CC-77 (1986)
% See id. at 654, CC-4.
?° 1d. at 653, CC-3.

30 see Id.

' Id. at 654, CC-4.

32 1d. at 654, CC-4.
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statutory phrase “clearly established Federal law, as determined
by the Supreme Court of the United States” refers to the
holdings, and not the dicta, of the Court’s decisions.?3
Characterizing the Court’s interpretation as “incorrect” and

7 3% in the present case, Justice Stevens

“wholly unnecessary
refused to join the majority in their reasoning, but noted that
he would reach the same conclusion based on reasoning similar to
that of Justice Souter.’’

Justice Kennedy also concurred in the judgment.>® In his

view, it is a fundamental principle of due process that trials

3 1d. at 655, CC-4 (Stevens, J., concurring in the judgment).
 1d. Finding it ironic that the majority is relying on Justice
O’ Connor’s dictum in Williams to preclude dictum from the
‘clearly established’ analysis, Justice Stevens explains that
“it is quite wrong to invite state court judges to discount the
importance of such guidance on the ground that it may not have
been strictly necessary as an explanation of the Court’s
specific holding in the case.” Id. Justice Stevens even uses
Justice O’Connor’s previous statements against her as he cites
her concurrence in Sheet Metal Workers v. EEOC, 478 U.S. 421, as
a comparison (“Although technically dicta, . . . an important
part of the Court’s rationale for the result that it reache(s]
is entitled to greater weight . . .”) Id. at 490.

% Justice Stevens did not agree with the suggestion that “the
First Amendment may provide some measure of protection to
spectators in a courtroom who engage in actual or symbolic
speech to express any point of view about an ongoing
proceeding.” Id. at 656, CC-5

% 1d. at 656, CC-5 (Kennedy, J., concurring in the judgment) .
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must be free from a coercive or intimidating atmosphere.?’ After
discounting the majority’s reliance on the public/private actor
distinction, Justice Kennedy argued that the Court’s past
decisions establish that a new trial must be ordered “when a
defendant shows his conviction has been obtained in a trial
tainted by an atmosphere of coercion or intimidation similar to

that documented in the foregoing cases.”>®

However, Justice
Kennedy explained that there is no indication that the
respondent’s trial had an atmosphere of coercion or intimidation
similar to the severe extent demonstrated in the cases the Court
has previously decided. Therefore, Justice Kennedy concluded
that the instant case calls for a new rule, one that can not be
grounds for relief in this case until it is “established in the
court system, and then established in thle] Court.”?®

Justice Souter also filed a concurring opinion. Agreeing

with Justice Kennedy that the Majority’s reliance on the private

nature of the spectator’s acts is unfounded®?, Justice Souter

" Id. To support his proposition, Justice Kennedy cited Moore
v. Dempsey, 261 U.S. 86, CC-101(1923) (where the Court remanded
for fact-finding because of a coercive and intimidating
atmosphere), Sheppard v. Maxwell, 34 U.S. 333, C-163(1996)
(where the disruptive presence of the press required reversal)
and Estes v. Texas, U.S. 532 (where the presence of cameras
distracted jurors throughout the proceedings).

% carey, 127 S.Ct. at 656, CC-5.

*® Id. at 657, CC-5

10 14. (Souter, J., concurring in judgment). Justice Souter
noted that it should not matter whether the State or an
individual was to blame for the disturbance, but either way, the
trial judge’s duty is to control the courtroom and “keep it free

of improper influence.” Id.
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reserved no doubt about the applicability of the Williams-Flynn
standard.®" However, considering that the majority of the lower
courts that have considered the influence of spectator’s buttons
have left convictions standing and the future implications about
First Amendment issues, Justice Souter concluded that the state
judge’s application of Supreme Court law was not unreasonable.?
Rather than directly confronting the complicated and

relevant issues presented by AEDPA, the Court reversed the Ninth
Circuit decision by focusing narrowly on what constitutes
“clearly established law.” Because the Supreme Court has
interpreted §2254(d) (1) as limiting the source and timing of
clearly established law to Supreme Court precedent,43 by not
allowing the lower courts to apply an existing Supreme Court
ruling, the Court is further restricting the power of lower
federal courts to grant relief. Instead of conducting the
required in-depth analysis of the “unreasonable” and “contrary
to” prongs, the Court haphazardly disposed of the case on the
unstable grounds that there was no Supreme Court precedent
governing the case. Disagreement over the scope of the
precedent can have significant consequences when courts treat
the clearly established law inquiry as a dispositive issue
because they will not continue with the analysis under § 2254
(d) (1) to determine whether it was objectively unreasonable for

the state court not to extend the rule.®

 See id.

“? See id. at 658, CC-6

* williams v. Taylor, 529 U.S. 362, 412 (2000) (O’Connor, J.,
delivering the opinion of the Court in part).

* See Melissa M. Berry, Seeking Clarity in the Federal Habeas

Fog: Determining What Constitutes “Clearly Established” Law
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Although the majority viewed the Supreme Court as never
having directly addressed the issue of private spectator

conduct,45

to find clearly established law, the Court does not
have to previously address the identical factual circumstances
at issue. Under $§2254(d) (1), relief may be granted “based on
an application of a governing legal principle to a set of facts
different from those of the case in which the principle was
announced.”*® 1In Williams, Justice Stevens recognized that
“[R]Jules of law may be sufficiently clear for habeas purposes
even when they are expressed in terms of a generalized standard

a7

rather than as a bright-1line rule. General principles,

Under the Antiterrorism and Effective Death Penalty Act, 54

CatHoric U. L. Rev. 747, 827, CC-433

“ carry, 127 S.Ct. at 654, CC-4 (2006) (“[g]iven the lack of
holdings from th[e] Court regarding the potentially prejudicial
effect of spectators’ courtroom conduct . . . it cannot be said
that the state court ‘unreasonabl[y] applil[ed] clearly
established Federal Law’”)

46 Lockyer v. Andrade, 538 U.S. 63, 76, CC-91 (2003).

" williams, 529 U.S. 362, 382 (2000) (opinion of Stevens, J.)
Justices Stevens referred to Justice Kennedy’s concurring
opinion in Wright v. West, 505 U.S. 277, (1992): “If the rule
in gquestion is one which of necessity requires a case-by-case
examination of the evidence, then we can tolerate a number £
specific applications without saying that those applications
themselves create a new rule. . . . Where the beginning point is
a rule of this general application, a rule designed for the
specific purpose of evaluating a myriad of factual contexts, it
will be the infrequent case that yields a result so novel that
it forges a new rule, one not dictated by precedent.”; see also,

Kathleen M. Sullivan, The Supreme Court, 1991 Term—Foreword: The
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similar to the one established in Williams and Flynn, may be
applied in different contexts without producing a new rule or
ceasing to be clearly established.®® As Justice Kennedy noted in
Yabrough v. Alvarado, “the difference between applying a rule

749 However, “[clertain

and extending it is not always clear.
principles are fundamental enough that when new factual
permutations arise, the necessity to apply the earlier rule will
be beyond doubt.”’® This is such a case. In fact, prior to the
Court’s decision, there was no dispute that the state court
correctly identified the decisions in Williams and Flynn as
providing the clearly established principle that “when the
consequence of a courtroom practice is that an ‘unacceptable
risk is presented of impermissible factors coming into play,’
there is ‘inherent prejudice’ to a defendant’s constitutional

7>l The only question that remained, was

right to a fair trial.
whether, the state court’s holding added an additional
requirement to the Williams and Flynn test.”? However, the Court
ignored both the state court and the Ninth Circuit’s finding
that there was in fact a clearly established principle.

The Court’s meager distinction between state-sponsored

courtroom practices and private spectator conduct is not enough

Justices of Rules and Standards, 106 Harv. L. Rev. 22, 69, CC-958

(1992) (describing differences between rules and standards in
the Court's constitutional adjudication and stating the
advantages of standards for judicial legitimacy).

48 gee williams, 529 U.S. at 382, CC-207 (Stevens, J.)
*° varbrough v. Alvarado, 541 U.S. 652, 666(2004)CC-234
20 1d.

> Musladin, 427 F.3d at 656, CC-12 (citing Flynn, 475 U.S. at
570) .

°2 See id., at 661
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to place Carey beyond the clearly established rule of Williams
and Flynn. Rather than focusing on the importance of state
action, the Court in Williams emphasized the effect prison
clothes may have on the jury’s judgment and the fairness of the
trial.’® The Court neglected to explore similar concerns that
may have been present in Carey.

Even if there is a valid distinction between private and
public actor cases, the majority still failed to take into
account the fact that the state is responsible for establishing
and maintaining fair trial conditions. Events occurring in a
courtroom that are overseen and approved by a judge by their
very nature attain a state action status. Therefore, the
judge’s denial of Musladin’s counsel’s request to instruct the
family members to refrain from wearing the buttons in court®*
would qualify as state action.

Instead of discontinuing the analysis prematurely on such
questionable grounds, the Court could have simply shifted the
concern about the clarity of the law to its analysis under the

unreasonable application prong of § 2254(d) (1).°° To grant

>* williams, 425 U.S. at 504-05, CC-60-61 (1975).

°* Carey, 127 S.Ct. at 652, CC-3.

> See Lockyer v. Andrade, 538 U.S. 63, at 72, CC-89, where the
Court found that although its noncapital Eighth Amendment
proportionality decisions were not a “model of clarity,” the
governing legal principle that a gross disproportionality
principle is applicable to sentences for terms of years is still
“clearly established” under § 2254 (d) (1); See also Melissa M.

Berry, Seeking Clarity in the Federal Habeas Fog: Determining

What Constitutes “Cleary Established” Law Under the

Antiterrorism and Effective Death Penalty Act, 54 Catholic U. L.

Rev. 747, 782 (2005) CC- 410 (stating that the Court was
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habeas relief under § 2254(d) (1), the state court’s application
of clearly established law must be more than erroneous - it must
be objectively unreasonable.”® Therefore, the more general the
rule, the more deference should be given to state courts in
reaching outcomes based on case-by-case determinations.’’ Because
the state court’s ruling is consistent with a large body of
jurisprudence from other jurisdictions®®, it would be difficult

to declare that it is an unreasonable application of clearly

suggesting that “clearly established law is a spectrum running
from very general to very specific principles,” and “[als long
as the petitioner identifies a principle in Supreme Court
precedent, the petitioner will pass through the threshold
determination, but questions about the clarity and specificity
of the principle will affect the reasonableness of the state
court’s decision applying that principle.”

o6 Andrade, 538 U.S. at 75, CC-91 (2003); see also, wWilliams, 529
U.S., at 410, CC-221; Alvarado, 541 U.S. 652, 665, CC-233.

>’ Alvarado, 541 U.S. at 644, CC-233 (2004)
°® See e.g., Buckner v. State, 714 So.2d 384, 387, CC-242 (Fla.
1998) (per curiam) (jury’s exposure to photographs was not
prejudicial); Davis v. State, No. 07-03-0457-CR, 2006 WL
1211091, 16, CC-253 (Tex. App. May 3, 2006) (spectators wearing
medallions with victim’s picture was not prejudicial); In re
Woods, 114 P.3d 607, 616-618, CC-259-60 (Wash. 2005) (en banc)
(ribbons worn in memory of victim did not express any conclusion
about the defendant’s guilt or innocence); State v. Braxton, 477
S.E.2d 172, 176-177, CC-289 (N.C. 1996) (spectators wearing
badges with victims image was not prejudicial); State v. Speed,

961 P.2d 113, (Kan. 1998) (spectators wearing t-shirts and

buttons with victim’s image was not prejudicial)
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established law.’” Even though the Court cited several cases in
which the lower courts have diverged in their treatment of
spectators’ conduct, the majority did so only to prove that
there was no clear standard not to prove that the standard
followed by the state court was reasonable.

Although the Court’s failure to engage in a complete § 2254
analysis may arguably be irrelevant to the outcome of this case,
the Court’s actions have greater policy implications that reach
far beyond one specific case. Under the current ruling, there
can never be any federal habeas corpus review of spectator
conduct no matter how prejudicial their actions appear. Victim
and spectator participation can pose serious threats to
defendants’ Sixth Amendment rights.®® Trial courts should
safeguard the trial process by preventing the jury from being
exposed to anything that would prejudice a defendant’s ability
to a fair trial. However, this does not mean that the trial
court’s decision should be exempt from habeas review. Because
fundamental liberty interests are in the balance, courts should
be reluctant to draw the line at denying relief for what they

feel is a lack of clearly established law.

% See Musladin, 127 S.Ct. at 658, CC-6 (Souter, J., concurring

in the judgment) ("I am wary of assuming that every trial and
reviewing judge in those cases was unreasonable as well as
mistaken in failing in failing to embrace a no-risk standard”)
Id.

60

See, e.g., Christopher R. Goddu, Victim’s “Rights” or a Fair
Trial Wronged?, 41 BurrF. L. ReEv. 245, 255-66, CC-526-31 (1993)

(stating that victim and spectator participation are a threat to
defendants’ Sixth Amendment rights to a fair trial and impartial

jury) .
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Through the passage of AEDPA, Congress has controversially

curtailed the ability of federal courts to grant habeas relief.®
The Court’s decision in Carey further restricts habeas courts’
review of state criminal judgments. Even though a
constitutional right may have been violated, the AEDPA standard,
as applied in Carey, prevents a court from remedying that
violation because the Supreme Court has not specifically
recognized that violation. As a result of the Court’s failure
to go through the proper steps of the AEDPA analysis, more
prisoners under sentence of death will now be denied access to
the federal courts for the adjudication of their federal

constitutional claims.

el See, e.g., Lindh v. Murphey, 96 F. 3d 856, 869, CC-271 (7th
Cir. 1996) (analyzing the meaning of §2254(d) (1) clause “Federal
law as determined by the Supreme Court of the United States” )
The Seventh Circuit stated in Lindh that the new scope of review
in §2254(d) (1) “significantly interfere[s] with the judicial
role and to a great extent prevents the judicial department from
accomplishing its ‘constitutionally assigned functions.’” 96 F.

3d at 890, CC-282; Evan Tsen Lee, Section 2254 (d) of the New

Habeas Statue: An (Opinionated) User’s Manual, 51 Vanp. L. REvV.

103, 135, CC-678 (1998) (stating that Congress could simply
suspend the doctrine of stare decisis in habeas corpus cases and
"prohibit the stare decisis effect of circuit decisions,
eliminating the law declaration function of the courts of
appeals and leaving them only in the business of error

correction").
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III. FEDERAL STATUTES AND REGULATIONS

A. Antitervovism and Effective Death Penalty Act

“Clearly Established Law” in Habeas Review. — Designed to pro-
mote “comity, finality, and federalism,”* the Antiterrorism and Effec-
tive Death Penalty Act of 19962 (AEDPA) sought to extricate federal
courts from a tangled, “tutelary relation™ with state courts. Section
2254(d)(1) of AEDPA tightly circumscribes grants of habeas relief to a
limited set of state court decisions: those “contrary to, or involv[ing]| an
unreasonable application of, clearly established Federal law, as deter-
mined by the Supreme Court.”™ Last Term, in Carey v. Musladin,5 the

L Willlams v. ‘laylor, 529 U.S. 420, 436 (2000).

2 Pub. L. No. 104-132, 110 Stat. 1214 (codified as amended in scattered sections of 8, 18, 22,
28, 40, and 42 U.S.C.).

3 Hennon v. Cooper, 109 F.3d 330, 335 (7th Cir. 1997).

4 28 U.S.C. § 2254(d)(1) (2000).

5 127 S. Ct. 649 (2006).
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Supreme Court held that habeas relief was not available to a defen-
dant who claimed that buttons worn by a murder victim’s family vio-
lated his right to a fair trial.>® The Court concluded that none of its
prior holdings governed the issue; the state court, therefore, did not
contravene or unreasonably apply any “clearly established law” by af-
firming the defendant’s conviction. On its surface, Musladin appears
to be little more than a reiteration of the Court’s prior expositions of
§ 2254(d)(1). The unanimous outcome seems narrow and unsurprising,
with the majority neatly sidestepping the substantive issue posed by
the buttons. The Court’s ringing affirmation of a holdings-based stan-
dard of review, however, may mask an important shift in its implemen-
tation of that standard. In defining the relevant “clearly established
law” strictly and imbuing it with newfound weight, the Court effec-
tively eliminated the question of whether such law was applied rea-
sonably. Although the Court properly deferred to the state court deci-
sion, its truncated reasoning failed to offer a coherent justification for
its deference.

In 1994, Mathew Musladin shot and killed Tom Studer, his es-
tranged wife’s fiancé.” Throughout Musladin’s trial, members of
Studer’s family seated at the front of the spectators’ gallery wore but-
tons bearing the victim’s photograph.® The trial court denied Mus-
ladin’s motion to prohibit this display, reasoning that the buttons
posed “no possible prejudice to the defendant.” The jury convicted
Musladin of first-degree murder and three related offenses.!°

The California Court of Appeal affirmed the conviction.!! Draw-
ing on the “inherent prejudice” test of Estelle v. Williams'?> and Hol-
brook v. Flynn,'3 the court determined that the buttons were “unlikely
to have been taken as a sign of anything other than the normal grief
occasioned by the loss of [a] family member.”'4+ The court determined
that Studer’s photograph, while “an impermissible factor,” had not
“branded [the] defendant ‘with an unmistakable mark of guilt’ in the
eyes of the jurors.”’> Musladin petitioned unsuccessfully for a writ of
habeas corpus in federal district court.!®

6 Id. at 654.

7 Id. at 651.

8 Musladin v. Lamarque, 427 F.3d 653, 655 (9th Cir. 2005). The buttons were “very notice-
able,” id., spanning two to four inches in diameter, Musladin, 127 S. Ct. at 652 n.1.

9 Musladin, 127 S. Ct. at 652 (internal quotation marks omitted).

10 Id. at 651.

11 Id. at 652.

12 4253 USS. 501, 503-05 (1976).

13 4475 U.S. 560, 570 (1986).

14 Musladin, 127 S. Ct. at 652 (alteration in original) (internal quotation mark omitted).

15 Id. (internal quotation marks omitted).

16 [d.
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The Court of Appeals for the Ninth Circuit reversed and re-
manded.!” In an opinion by Judge Reinhardt, the court held that the
state court had unreasonably applied Supreme Court precedent. In its
view, Estelle and Flynn “clearly established” the law on spectators’
courtroom conduct, and, to find a constitutional violation, required
only that an impermissible factor be introduced before the jury — not
that the defendant be additionally “branded . . . with an unmistakable
mark of guilt.”’® The Ninth Circuit denied rehearing en banc.!?

The Supreme Court vacated and remanded.?® In a brief opinion
for the Court, Justice Thomas?' invoked the statement from Williams
v. Taylor?? that “clearly established Federal law refers to the holdings,
as opposed to the dicta,” of Supreme Court decisions “as of the time of
the relevant state-court decision.”?® Turning to its precedents, Estelle
and Flynn, the Court distilled a general principle: that “inherent[] pre-
judic[e]” is the touchstone for whether courtroom practices violate a
defendant’s fair trial rights.?2* The Court proceeded, however, to deem
the Estelle and Flynn holdings inapposite. Drawing a distinction be-
tween state and private actors, Justice Thomas noted that the Court
had thus far “never applied that test to spectators’ conduct.”?® Justice
Thomas thus contended that the effect of the Studer family’s conduct
on Musladin’s right to a fair trial was “an open question in our juris-
prudence.”?® Given the “lack of holdings” on this issue, the Court con-
cluded that the state court’s decision was neither contrary to, nor an
unreasonable application of, clearly established law.?”

Justice Souter concurred in the judgment, but challenged the ma-
jority’s characterization of the governing law.?®8 He interpreted Estelle
and Flynn as piecing together a “clearly established” principle — albeit

17 Musladin v. Lamarque, 427 F.3d 653, 661 (9th Cir. 2005). Judge Thompson dissented.

18 Jd. at 652 (internal quotation marks omitted). The court noted that its own decision in Nor-
ris v. Risley, 918 F.2d 828 (g9th Cir. 1990), had “persuasive weight” in its determination of what
constitutes “clearly established federal law.” Musladin, 427 F.3d at 656—57.

19 Musladin v. Lamarque, 427 F.3d 647, 647 (9th Cir. 2005). Seven judges dissented from the
denial of rehearing en banc.

20 Musladin, 127 S. Ct. at 654.

21 Justice Thomas was joined by Chief Justice Roberts and Justices Scalia, Ginsburg, Breyer,
and Alito.

22 529 U.S. 362 (2000).

23 Musladin, 127 S. Ct. at 653 (quoting Williams, 529 U.S. at 412).

24 Id. at 651.

25 Id. at 654. Justice Thomas also observed that the “inherent prejudice” test entailed “asking
whether the practices further an essential state interest.” Id. He thus asserted that Estelle and
Flynn must be limited to state-sponsored courtroom conduct. Id.

26 Jd. at 653. The Court, however, acknowledged that it had previously considered cases in-
volving private actors in which “the proceedings were a sham or were mob dominated.” Id. at
653 n.2 (citing Moore v. Dempsey, 261 U.S. 86 (1923); Frank v. Mangum, 237 U.S. 309 (1915)).

27 Id. at 654.

28 See id. at 657 (Souter, J., concurring in the judgment).
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a general one?® — that courtroom practices must not present “‘“an un-
acceptable risk . . . of impermissible factors coming into play” in the
jury’s consideration of the case.”® There was “no serious question,”
Justice Souter maintained, that the standard extended to spectators
generally and to Studer’s family members specifically.?® Nonetheless,
Justice Souter concluded that the risk of improper influence posed by
the buttons had not clearly risen to an “unacceptable” level.3? Addi-
tionally, he raised the possibility that the spectators might have a valid
First Amendment interest in wearing the buttons.33

Justice Stevens filed another concurrence, taking issue with the ma-
jority’s focus on holdings — to the exclusion of dicta — in construing
“clearly established law.”3* In his view, the statement from Williams v.
Taylor defining “clearly established law” as Supreme Court “holdings,
as opposed to ... dicta,” was a mere “dictum about dicta.”s Justice
Stevens expressed concern that under a holdings-based standard of re-
view, state courts could discount “explanatory language . . . intended to
provide guidance to lawyers and judges in future cases,” simply by
characterizing it as not “strictly necessary as an explanation of the
Court’s specific holding.”*® He nonetheless joined in the judgment for
“essentially the same reasons as Justice Souter,” with the caveat that he
could foresee no First Amendment protection for spectator speech in a
courtroom.3’

Justice Kennedy also concurred in the judgment. He identified a
“fundamental principle of due process” that “[t]rials must be free from
a coercive or intimidating atmosphere” to safeguard fair trial rights;
this was a “rule settled by [Supreme Court] cases” over the past cen-
tury.’® In Justice Kennedy’s view, habeas relief was theoretically
available under this general principle in both state- and private-actor
contexts; however, the atmosphere in Musladin’s trial did not rise to a

29 Based on his reading of the cases, Justice Souter found that “[t]he Court’s intent to adopt a
standard at this general and comprehensive level could not be much clearer.” Id.

30 Id. (omission in original) (quoting Holbrook v. Flynn, 475 U.S. 560, 570 (1986)).

31 Id.; see also id. (“There is no suggestion in the opinions . .. that it should matter whether
the State or an individual may be to blame for some objectionable sight . . . .”).

32 Id. at 658.

33 Id. Justice Souter declined to elaborate on this possibility, however, noting “the absence of
developed argument” on the issue. Id.

34 See id. at 655 (Stevens, J., concurring in the judgment).

35 Id. (quoting Williams v. Taylor, 529 U.S. 362, 412 (2000)) (internal quotation marks omit-
ted); see also id. (referring to the “holdings, as opposed to the dicta” statement as “an incorrect
interpretation of the statute’s text”).

36 Id. (citing Crawford v. Washington, 541 U.S. 36 (2004); Miranda v. Arizona, 384 U.S. 436
(1966); and Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), as examples of cases containing
such explanatory language).

37 Id. at 656.

38 Id. (Kennedy, J., concurring in the judgment) (describing the rule as the “square holding” of
Moore v. Dempsey, 261 U.S. 86, 91 (1923)).
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sufficiently coercive or intimidating level to warrant such relief.3® Jus-
tice Kennedy observed that any “general” or “preventative” rule gov-
erning the issue of “buttons proclaiming a message relevant to the
case” had not been clearly established by Supreme Court cases to
date.*°© Musladin’s case thus called for a “new rule” to be “explored in
the court system” as a basis for future grants of relief.*!

Despite the fissures evident in the Court’s four opinions, the deci-
sion ostensibly did little more than reaffirm an interpretation of the
habeas review standard repeated thrice before.#? The majority skirted
the substantive question of whether the buttons violated Musladin’s
right to a fair trial, narrowing its focus to a technical discussion of the
relevant AEDPA provision. This apparent straightforwardness, how-
ever, belies an unspoken shift in the Court’s implementation of
§ 2254(d)(x). The Court reached only the first prong of a two-pronged
inquiry;*® although the Court asked whether any clearly established
law governed the Studer family’s conduct, it failed to ask whether the
state court unreasonably applied the relevant law.#* To be sure, the
Court often has pragmatic or strategic reasons to stop short of address-
ing all the issues presented.*> Yet Musladin is an instance not of the
minimalist approach of “saying no more than necessary,”° but rather
of truncating a standard of review without announcement or justifica-
tion. The majority properly upheld the state court’s decision, but
reached the right result under the wrong prong. Rather than basing its
deference on the reasonableness of the state court’s application of the

39 See id. at 657.

40 Id.

41 1d.

42 See Yarborough v. Alvarado, 541 U.S. 652, 66061 (2004) (citing Williams v. Taylor, 529
U.S. 362, 412 (2000), for the proposition that “clearly established law” refers to “the holdings, as
opposed to the dicta, of [the Supreme] Court’s decisions”); Lockyer v. Andrade, 538 U.S. 63, 71
(2003) (same); Tyler v. Cain, 533 U.S. 656, 664 (2001) (same).

43 Notwithstanding some variations, the prevailing norm is to describe “clearly established
law” as the first prong or step of § 2254(d)(1), and both “contrary to” and “unreasonable applica-
tion of” as the second. See, e.g., Williams, 529 U.S. at 379-84 (opinion of Stevens, J.) (using sub-
headings “[t]he ‘clearly established law’ requirement” and “[t]he ‘contrary to, or an unreasonable
application of,” requirement”); Allan Ides, Habeas Standards of Review Under 28 U.S.C.
§ 2254(d)(1): A Commentary on Statutory Text and Supreme Court Precedent, 60 WASH. & LEE
L.REV. 677, 679 (2003).

44 A state court decision is “contrary to” clearly established law on a mixed question of law
and fact if it is “diametrically different” from the precedent or “opposite in character or nature.”
See Williams, 529 U.S. at 405 (quoting WEBSTER’S THIRD NEW INTERNATIONAL DICTION-
ARY 495 (1976)). Musladin, however, does not concern whether the California decision was dia-
metrically different or opposed to Estelle and Flynn, but rather the applicability of those cases.

45 See generally Cass R. Sunstein, The Supreme Court, 1995 Teym—Forveword: Leaving Things
Undecided, 110 HARV. L. REV. 4, 7 (1996).

46 Id. at 6.
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law, the Court rested on reasoning in tension with its prior precedents,
and AEDPA’s statutory text and underlying policies.

In Williams v. Taylor, the Supreme Court instructed that the
“clearly established law” inquiry should be a “threshold question.”’
The Court thus clarified that the question should be the first one ad-
dressed; lower courts*® and commentators,*® however, divided over
whether the question should also be dispositive. But until Musladin,
this was effectively a non-issue: the “threshold” appeared easily met.
Indeed, none of the Court’s leading cases on § 2254(d)(1) turned on the
lack of clearly established law.5°

By contrast, “clearly established law” was both the beginning and
end of the Musladin analysis. The Court’s reasoning under this prong
diverged from its prior approach in several ways. First, the Court
used greater specificity in defining the relevant “clearly established
law” for purposes of § 2254(d)(1). Notably, the majority pinpointed the
pertinent legal principle’!: that “inherent prejudice” is the gauge for
whether courtroom practices amount to a deprivation of a defendant’s
fair trial rights.5?2 But Justice Thomas swiftly narrowed this principle,
stressing that Estelle and Flynn dealt only with state-sponsored prac-
tices.’®3 The Court offered no explanation for the merits of this distinc-
tion — namely, for why it was “unreasonable” to extend the principle
to the private-actor context. In stating simply that private actors lie

47 Williams, 529 U.S. at 390.

48 See Melissa M. Berry, Seeking Clarity in the Federal Habeas Fog: Determining What Con-
stitutes “Clearly Established” Law Under the Antiterrovism and Effective Death Penalty Act, 54
CATH. U. L. REV. 747, 788-816 (2005) (citing examples of courts taking dispositive and non-
dispositive approaches to the “clearly established law” prong). Several lower courts addressed
clearly established law at the beginning of their analyses but proceeded to consider issues about
the scope of precedent under the second prong. See, e.g., Lopez v. Wilson, 355 F.3d 931, 939—41
(6th Cir. 2004), aff’d en banc, 426 F.3d 339, 357 (6th Cir. 2005); Gilchrist v. O’Keefe, 260 F.3d 87,
97 (2d Cir. 2001); Jones v. Stinson, 229 F.3d 112, 11920 (2d Cir. 2000).

49 Compare James S. Liebman & William F. Ryan, “Some Effectual Power”: The Quantity and
Quality of Decisionmaking Required of Article 111 Courts, 98 COLUM. L. REV. 696, 866—67 (1998)
(“When . . . the rule governing the situation at issue was not established and had to be extrapo-
lated by applying clearly established law governing different situations — the federal court must
ascertain whether the state ‘decision . . . involved an unreasonable application of [the] clearly es-
tablished Federal law.’” (alteration and second omission in original)), witz Kent S. Scheidegger,
Habeas Corpus, Relitigation, and the Legislative Power, 98 COLUM. L. REV. 888, 949 (1998) (“If
there were no clearly established law governing the situation, then nothing the state court did
could possibly be an unreasonable application of nonexistent law.”).

50 See Yarborough v. Alvarado, 541 U.S. 652, 660 (2004); Lockyer v. Andrade, 538 U.S. 63, 72
(2003); Williams, 529 U.S. at 391.

51 Even the warden conceded that Estelle and Flynn “established a general principle that
courtroom practices sometimes might be so inherently prejudicial as to violate the defendant’s
right to a fair trial,” but argued that neither case was “factually similar” to Musladin’s. Brief for
Petitioner at 10, Musladin, 127 S. Ct. 649 (No. 05-785), 2006 WL 1746418 (emphasis added).

52 Musladin, 127 S. Ct. at 651.

53 Id. at 654.
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outside the precedents’ holdings, the Court ignored the inconsistencies
riddling how broadly or narrowly precedents are construed.*

The Court’s fine line-drawing between state and private actors lays
bare this malleability. Prior to Musladin, the AEDPA line of cases
suggested that the Court would not find a lack of clearly established
law where it could discern a legal principle in Supreme Court prece-
dent — even if that principle was general, or even manifestly unclear.
In Yarborough v. Alvarado,’ the Court discerned a clearly established
“custody test” from a “matrix” of decisions spanning several decades.5°
In Lockyer v. Andrade,” the Court similarly gleaned a “governing le-
gal principle” of gross disproportionality, albeit one whose “precise
contours . . . [were] unclear and applicable only in the ‘exceedingly
rare’ and ‘extreme’ case.”® Moreover, the Andrade Court unearthed
this “clearly established” principle from a “thicket” of factually distinct
Eighth Amendment precedents.’® The Musladin Court, however, de-
clined even to delve into the thicket.®® Under the Court’s approach in
its precedents, the “inherent prejudice” test should have satisfied the
definition of “clearly established law,” notwithstanding the test’s lack
of “precise contours” in the private spectator context.!

Second, the Court placed unprecedented weight on the “clearly es-
tablished law” prong. Distinguishing the Estelle and Flynn holdings
as inapplicable, the Court abruptly concluded that “[gliven the lack of
holdings from this Court regarding the potentially prejudicial effect of

54 See Michael C. Dorf, Dicta and Article III, 142 U. PA. L. REV. 1997, 2003 (1994) (noting
that “no universal agreement exists as to how to measure the scope of judicial holdings” or “how
to distinguish between holdings and dicta”); Frederick Schauer, Precedent, 39 STAN. L. REV. 571,
577 (1987) (“In order to assess what is a precedent for what, we must engage in some determina-
tion of the relevant similarities between . . . two events. In turn, we must extract this determina-
tion from some other organizing standard specifying which similarities are important and which
we can safely ignore.”).

55 541 U.S. 6352.

6 Id. at 664—65.

57 538 U.S. 63 (2003).

58 Id. at 72—73 (quoting Harmelin v. Michigan, so1 U.S. 95%, 1001 (1991) (Kennedy, J., concur-
ring in part and concurring in the judgment)).

59 Id.

60 Although Justice Kennedy took pains to emphasize that “AEDPA does not require state and
federal courts to wait for some nearly identical factual pattern before a legal rule must be ap-
plied,” Musladin, 127 S. Ct. at 656 (Kennedy, J., concurring in the judgment) (citing Wright v.
West, so5 U.S. 277, 308-09 (1992) (Kennedy, J., concurring in the judgment)), he proceeded to
frame the issue in a highly fact-specific manner. Indeed, he found no case governing
“whether . . . buttons proclaiming a message relevant to the case ought to be prohibited.” Id. at
657 (emphasis added).

61 The Estelle Court never mentioned “essential state policy” in describing the “inherent
prejudice” rule, but rather in conceding an exception to that rule. Estelle v. Williams, 425 U.S.
501, 505-06 (1976) (discussing the inherent prejudice principle, acknowledging that the practices
of shackling and gagging described in Illinois v. Allen, 397 U.S. 337 (1970), apparently violate that
principle, and distinguishing Allen as a “state policy” exception).

v
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spectators’ courtroom conduct of the kind involved here, it cannot be
said that the state court ‘unreasonabl|y| appliled] clearly established
Federal law.””? In effect, the Court indicated that further analysis
under the “unreasonable application” prong was unnecessary once it
answered the “clearly established law” prong in the negative. The lack
of a sufficiently encompassing Supreme Court holding proved
dispositive.°3

The Court would have reached the same result had it adhered to
the two-pronged standard of review as previously implemented. After
explaining that clearly established law comprises “holdings, as opposed
to the dicta,” of Supreme Court precedent,** and that the clearly estab-
lished “inherent prejudice” test comes from Estelle and Flynn,°5 the
Court should have moved to the second prong: specifically, the reason-
ableness of application. The pivotal issue in the case — the applicabil-
ity of the “inherent prejudice” test to private spectators — belonged
squarely in the realm of “unreasonable application” analysis. Under
the second prong, the Court should have acknowledged that the test
provided only broad due process principles governing courtroom con-
duct generally, and therefore that the state court’s finding that the but-
tons were merely “a sign of . . . the normal grief occasioned by the loss
of [a] family member”®® was a reasonable application of that guidance.
Placing dispositive weight on the “clearly established law” prong was
thus unwarranted and unnecessary to bar the Ninth Circuit from over-
turning the state court’s decision.

If the Court’s implementation of the § 2254(d)(1) standard signals a
shift in direction, the trajectory deviates from the structure and poli-
cies of AEDPA. As an initial matter, construing the first prong of a
two-pronged provision as the end of the review is strikingly at odds
with a textualist reading of § 2254(d)(1).°” The elevation of the “clearly
established law” clause into a dispositive test also diverges from the
Court’s pronouncement in Williams v. Taylor that “[wle must, . . . if
possible, give meaning to every clause of the statute” to avoid

62 Musladin, 127 S. Ct. at 654 (alterations in original) (quoting 28 U.S.C. § 2254(d)(1) (2000)).

63 To be sure, the “clearly established law” prong might necessarily be dispositive in extreme
cases in which there is no relevant law or only a principle so manifestly broad — for example, due
process — that its relevance is highly attenuated. It is clear, however, that under the narrow view
of “clearly established law” set forth in Musladin, the first prong would prove dispositive in an
increasing number of cases.

64 Musladin, 127 S. Ct. at 653 (quoting Williams v. Taylor, 529 U.S. 362, 412 (2000)).

65 See id. at 653—54.

66 Jd. at 652 (alteration in original) (internal quotation mark omitted).

67 In Connecticut National Bank v. Germain, 503 U.S. 249 (1992), Justice Thomas stated in his
opinion for the Court that “[w]hen the words of a statute are unambiguous . . . ‘judicial inquiry is
complete.”” Id. at 254 (quoting Rubin v. United States, 449 U.S. 424, 430 (1981)). See generally
John F. Manning, Textualism and the Equity of the Statute, 101 COLUM. L. REV. 1 (2001).



Published case comment sample

2007] THE SUPREME COURT — LEADING CASES 343

“sap[ping] [a] . . . clause of any meaning.”°® While the Williams Court
aimed its criticism at an interpretation of “the ‘contrary to’
clause . . . that ensures that the ‘unreasonable application’ clause will
have no independent meaning,”®® it plainly viewed “clearly established
law” as a separate clause with its own independent function:

Throughout this discussion the meaning of the phrase “clearly

established Federal law, as determined by the Supreme Court of

the United States” has been put to the side. That statutory
phrase refers to the holdings, as opposed to the dicta, of this

Court’s decisions as of the time of the relevant state-court

decision.”®
The Musladin Court, however, collapsed the “clearly established” and
“unreasonable application” clauses into one: “Given the lack of hold-
ings . . . it cannot be said that the state court ‘unreasonabl/y] applifed]
clearly established Federal law.’””! In short, the Court failed to heed
the spirit of its own warning.

In fact, the Court risked sapping the very meaning it previously as-
cribed to the “unreasonable application” clause. In Williams, the
Court explained that “unreasonable application” might connote three
scenarios. A court could: identify the correct rule but unreasonably
apply it to the facts; unreasonably extend a principle from precedent to
a novel context; or unreasonably decline to extend a principle to a
novel context where it ought to apply.”? In Musladin, however, the
Court stopped short of analyzing whether the California court’s refusal
to extend the “inherent prejudice” principle to the private-actor context
was unreasonable. Placing dispositive weight on the “clearly estab-
lished law” prong thus swallowed up this third category.

Indeed, “unreasonable application” review entails an inquiry quite
distinct from ensuring that a rule is clearly established by Supreme
Court precedent.’?> The inquiry involves effectively calibrating a slid-
ing scale of objective reasonableness upon evaluating whether a gov-
erning rule is specific, general, or somewhere in between.”* “The more
general the rule, the more leeway courts have in reaching outcomes in

68 Williams, 529 U.S. at 407 (emphasis added). The Court noted that questions concerning the
application of federal law should be analyzed under the “unreasonable application” rather than
“contrary to” clause, lest “the ‘unreasonable application’ clause become[] a nullity.” Id.

69 Id.

70 Id. at 412.

71 Musladin, 127 S. Ct. at 654 (alterations in original) (emphases added).

2 Williams, 529 U.S. at 407.

73 See Scheidegger, supra note 48, at 949 (“The ‘unreasonable application’ branch was pur-
posely included and vigorously debated. It must have a meaning.”).

74 See Yarborough v. Alvarado, 541 U.S. 652, 664 (2004) (“| E]valuating whether a rule applica-
tion was unreasonable requires considering the rule’s specificity.”); see also Wade v. Herbert, 391
F3d 135, 145 (2d Cir. 2004) (“Where the Supreme Court has spoken only in general
terms . . . various outcomes may be reasonable applications of the Court’s precedents.”).

~r
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case-by-case determinations,””> and the farther off the mark the state
court must be to warrant reversal.’® In preserving this independent
function of the second prong, a non-dispositive reading of the “clearly
established law” clause hews more closely to the text of § 2254(d)(1).
Relatedly, the Court’s apparent move toward a heightened “clearly
established law” threshold may come at the expense of greater guid-
ance for lower courts.”” “Unreasonable application” review requires
judges to provide more detailed analysis than a mere recitation of the
facts of factually similar or dissimilar Supreme Court precedents.’®
Such elaboration not only disciplines the Court to further explicate its
ultimate conclusion, but also provides valuable guidelines as to the
bounds of constitutional law.”® When the inquiry stops at the first
prong, therefore, the Court is less likely to grapple with, and elaborate
on, the merits of the state court’s extension or non-extension of the law
in light of underlying constitutional policies — namely, what the law
should say with respect to the given circumstances. If habeas courts
are unlikely even to broach these second-prong questions, governing
law in criminal cases will largely be made on direct review, with very
little being explored — much less made — in habeas jurisprudence.
Furthermore, when the Court uses greater specificity in its search
for “clearly established” precedents, highly fact-specific rules will be
more readily deemed “clearly established law” for § 2254(d)(1) pur-
poses than broad principles or standards. These narrower precedents

7S Alvarado, 541 U.S. at 664; see also id. ([ Tlhe range of reasonable judgment can depend in
part on the nature of the relevant rule.”).

76 See, e.g., Mitchell v. Esparza, 540 U.S. 12, 17 (2003) (“A federal court may not overrule a
state court for simply holding a view different from its own, when the precedent from this Court
is, at best, ambiguous.”); Walker v. Litscher, 421 F.3d 549, 557 (7th Cir. 2005) (“Confrontation
Clause standards are very general, making it difficult to call a state court ruling in this area ‘ob-
jectively unreasonable.’”); Serrano v. Fischer, 412 F.3d 292, 300 (2d Cir. 2005) (“[W]here the gov-
erning rule remains . . . roughly defined, we are less likely to conclude that a given interpretation
or application of Supreme Court law is ‘contrary to’ or an objectively ‘unreasonable application
of’ Supreme Court precedent for purposes of § 2254(d)(1).”).

77 State courts avoid egregious constitutional violations in part because they know that they
will receive deference so long as they follow clear mandates from the Supreme Court. See Teague
v. Lane, 489 U.S. 288, 306 (1989) (plurality opinion) (| TThe threat of habeas serves as a necessary
additional incentive for trial and appellate courts throughout the land to conduct their proceed-
ings in a manner consistent with established constitutional standards.” (quoting Desist v. United
States, 394 U.S. 244, 262-63 (1969) (Harlan, J., dissenting)) (internal quotation mark omitted)).

78 See Berry, supra note 47, at 805 (“The range of factual situations to which a rule may apply
in each context is a question about the scope of the precedent. These questions cannot be an-
swered at a threshold or abstract level; they must be addressed under the contrary to or unreason-
able application prongs of § 2254(d)(1).”).

79 See, e.g., Williams v. Taylor, 529 U.S. 362, 398 (2000) (opinion of Stevens, J.) (deeming the
state court’s application of Strickland v. Washington, 466 U.S. 668 (1984), unreasonable because it
failed to “accord appropriate weight to the body of mitigation evidence available” in assessing
prejudice, and elaborating on specific pieces of mitigating evidence that might have “influenced
the jury’s appraisal of Williams’s moral culpability”).
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will directly support a more limited range of lower-court decisions. A
habeas regime in which primarily fact-bound holdings constitute the
“clearly established law” will increasingly resemble a fact lottery: if
cases fit into particular fact sets, state courts will be heavily bound; if
cases fall beyond those narrow areas, state courts will enjoy greater
latitude to apply standards based on judges’ intuitions. The regime of
broader, more generalized governing law, conversely, has constrained
this arbitrary element and ensured greater uniformity in the degree
and extent of state court autonomy.

The Musladin Court’s abridged standard of review thus may hold
significant — though subtle — ramifications, both doctrinally and
practically. Even if the more stringent AEDPA review standard sig-
naled by the majority opinion does not materialize in later habeas
cases, the Court injected unnecessary confusion into the § 2254(d)(1)
inquiry. Indeed, § 2254(d)(1) was designed to simplify and streamline
the tangled morass of habeas claims. Congress sought to “prevent ‘re-
trials’ on federal habeas”° and “restrict the power of the lower federal
courts to overturn fully reviewed state court criminal convictions.”s!
With these goals in sight, however, the Musladin Court advanced a
stricter view of what constitutes “clearly established law” and simulta-
neously placed inordinate emphasis on that determination. Although
Musladin merely rearticulated prior statements about “clearly estab-
lished law” comprising “holdings, as opposed to . . . dicta,” the Court’s
truncated implementation of the AEDPA review standard threatens
the tenuous relationship between federal and state courts.

B. Avmed Caveer Criminal Act

Definition of “Violent Felony.” — The Armed Career Criminal Act
of 1984' (ACCA) imposes a mandatory minimum sentence of fifteen
years for federal firearm offenders who hold three prior convictions
that qualify as “serious drug offense[s]” or “violent felon[ies].”? The
Act defines violent felonies to include burglary, arson, extortion, felo-
nies “involv[ing] use of explosives,” and a residual category of felonies
“otherwise involv[ing] conduct that presents a serious potential risk of
physical injury to another.”® Federal courts have interpreted the re-
sidual clause broadly, holding that the ACCA covers a panoply of fel-

80 Id. at 386.
81 Musladin v. Lamarque, 427 F.3d 647, 647 (9th Cir. 2005) (Kleinfeld, J., dissenting from de-
nial of rehearing en banc).
1 Pub. L. No. 98-473, tit. II, ch. XVIII, 98 Stat. 2185, 2185 (codified as amended at 18 U.S.C.
§ 924(e) (2000 & Supp. IV 2004)).
2 18 U.S.C. § 924(e)(1).
3 Id. § 924(e)(2)(B)(ii).
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SCHEDULE ONE

BEFORE WRITE-ON

In the weeks leading up to write-on, I did not do much to “prepare.” I attended Law Review info
sessions and I pestered my 2L coffee chatter with questions. I attempted the practice subcites and
did horribly. Iread a few “recent cases” from the Law Review website and found them very boring.
I did my best to avoid the feeling that I was underqualified and “not academic enough” for Law
Review, to varying levels of success.

During finals period, I focused on sleep and general wellbeing. The night before write-on, I went
on a long walk with my partner, spent some time in sunshine, ate good food, and tried to get a
good night’s sleep.

GENERAL APPROACH

I planned to commit to consistency. I woke up every morning at 7 a.m., went for a walk, and
treated myself to a cold brew. I then had a one-song dance party and got to work. Around 4 p.m.
every afternoon, I took a walk. I would then work until 10 or 11 p.m. and go to sleep. For one
week, I shut out the outside world and inhabited the write-on process.

Most importantly (for me), I bought in. I committed to putting my best effort into write-on and
finding joy in the process. I did not want to look back on the week and wonder what might have
happened if I had tried a bit harder, worked a little longer. I knew that, long term, I would feel
most content if I could say that I gave my full effort, even if my full effort was not sufficient.
Short-term, I did not want to spend a week being miserable. Therefore, I committed to buying in.

(Secretly—nerdily—write-on ended up being one of my favorite weeks of law school.)
SCHEDULE

Friday:
e Walk, take in sunshine, eat good food, get solid sleep

Saturday:

e Wake up early, have breakfast outside, remember to buy in.

¢ 12 p.m.—4p.m.: Read and re-read the case (including lower court opinions). Try to master
the facts of the case and the logic of the opinions.

e 4 p.m.: (during walk) Reflect on the case and the opinions. Consider whether anything in
particular sticks out as interesting or wrong. Try to formulate an initial argument without
looking at secondary sources.

e 5p.m.— 10 p.m.: Begin drafting reporting section, including footnotes and Bluebooking.

Sunday:
e 8am.—9 am.: Continue drafting reporting section while concurrently considering initial
argument. (I like to start my day with writing.)
e 9am. - 10 a.m.: Sort secondary materials by topic.



e 10 am. — 4 p.m.: Draft entire argument, reading only those sources that are relevant to
argument. Incorporate secondary sources and Bluebooking throughout writing process.
e 5p.m.— 10 p.m.: Finish reporting section.

Monday:
Prior to the competition, I heard over and over again that I should “resist the urge to change [my]
topic.” However, I woke up Monday morning knowing that the original thesis I had constructed
was far too broad, and I was not sure how to salvage it. I made the decision to change my thesis
entirely on Monday. Thankfully, I had already constructed a solid reporting section, and I felt
that I had time to change course.

e 8am.—9am.: Realize need to change thesis; panic.

e 9am.—4p.m.: Pick new thesis, draft entire argument. Focus on getting argument down

on paper.
e 5p.m.— 10 p.m.: Refine argument.

Tuesday:
e 8 am.—4 p.m.: Refine case comment and tighten language. Review secondary materials
to see if any were overlooked and might add to argument.
e 5p.m.— 10 p.m.: Start subcite.

Note: For the subcite, [ went from the very particular to the more broad. I began with technical
Bluebook edits and went rule by rule through the Bluebook rules we were given (e.g. First, is every
id. italicized? Second, are all repetitious dropped in page ranges? And so on.). I then went
through every Blackbook rule in the same manner. I then went through every citation and ensured
that the citation provided support for the sentence to which it was footnoted. I then went to every
sentence without a footnote and determined whether it needed support. I then went through the
entire subcite and checked grammar rules. I then went through the entire subcite and checked for
structural errors (e.g. Are any paragraphs or sections mis-ordered?). This methodical approach
worked well for me.

Wednesday:
All day: remember to hunt the good stuff.

e 8am.— 10 a.m.: Refine case comment and tighten language. Read all topic sentences in
isolation to see if they provide full overview of argument. Realize they do not. Revise
them so that they do.

e 10 a.m.—4 p.m.: Continue subcite.

e 5p.m.— 11 p.m.: Continue subcite.

Thursday:
e 8 am. — 10 a.m.: Refine case comment and tighten language. Ensure reporting section
includes all major facts, even if not relevant to argument.
e 10 a.m.—4 p.m.: Continue subcite.
e 5p.m.— 11 p.m.: Continue subcite.



Friday:
e 8 am.— 10 a.m.: Refine case comment and tighten language. Check Bluebooking, now
that subcite has conferred Bluebook greatness.
e 10 a.m.—4 p.m.: Continue subcite.
e S5p.m.—11p.m.: Continue subcite. Re-read entire rules packet to ensure compliance with
all instructions (e.g. Did I anonymize all comments? Did I properly format my subcite
comments?).

Saturday:
e 8am.—10a.m.: Read case comment one last time. Ignore nagging feelings of inadequacy.
e 10am.— 11 am.: Read rules one last time.
e Ilam.—12p.m.: Turnin!



SCHEDULE TWO

In general: I got at least 8 hours of sleep every night. I worked about 12 hours per day, always
between the hours of 8AM and 11PM, with breaks for meals, walks, TV, etc. My biggest advice
is to save more time for the subcite than for the case comment—the subcite is s/low and you can
always find more errors by spending more time on it.

Friday night (the night before the competition):
e Watch the HLR YouTube tips videos
e Read through the HLR tips packet
e Make sure you have the right version of Adobe and can make comments
e Read 2-3 “recent thing” case comments on the HLR website, to get a sense of the case
comment format

Saturday - case comment
e Read the table of contents of the case comment sources packet to get a sense of what
topics would be covered
e Closely read and brief the case (both the trial court and the appeals court opinions)
e Tentatively decide on an argument (without spending much time reading the packet)

Sunday - case comment
e Finalize decision on argument, and don’t change it!
e Write entire reporting section of case comment

Monday - case comment
e Write entire argument section of case comment
¢ Finishing touches for case comment

Tuesday through Friday - subcite

e [ spent all 4 of these days on the subcite. I didn’t touch the case comment again, except
to read it one more time later in the week to make any final tweaks. The subcite takes a
long time and I recommend saving 4 full days for it and moving slowly. Read the full
subcite passage before you make any edits, to get a general sense of what it’s trying to
argue.

e Different people approach the subcite differently. My way was to just go through it
agonizingly slowly, checking support for every footnote and statement as it came along.
At the very end, I skimmed through the Bluebook excerpt to see if there were some rules
that I had completely neglected (e.g. the nonconsecutively paginated journal rule).

e [ submitted my competition on Friday night, because I wanted to be done with it. But
you can also work on this or the case comment Saturday morning.



SCHEDULE THREE

I want to caveat this by saying that we had CR/F finals, so I don't think that finals period was
nearly as grueling as it was for us for our first semester, or as grueling as it will be for the folks
taking them this semester. With that in mind:

Before write-on week: I read through tips packet, read a couple case comments on the website
to get a sense of case comment structure, and did a coffee chat with an HLR editor and asked
about HLR life and write-on. I also watched the tips session that HLR recorded and distributed
to us.

During write-on: I knew I'd be pretty tired from finals, so when I got the materials on Saturday,
I first read through the lower court opinions that we got so that they would at least be in the back
of my mind for the first few days, then I started working on the subcite. As a general matter, |
made sure that I got at least eight hours of sleep every day: my brain tends not to be functional
unless I get enough sleep, so I wanted to really prioritize getting enough sleep. Also, even though
the competition is “only” a week long, I think that the risk of burnout is very real, so I didn’t
want to start off by pulling all-nighters and kneecap myself later in the week.

Saturday through Tuesday was dedicated to the subcite: I would wake up around 8-9 AM
and pretty much work on the subcite all day (until ~10 PM), with breaks for meals and to take
walks to clear my head. I've edited things for grammar before, so I largely relied on grammatical
rules for most of the edits in the subcite text; any citation format I made sure to double check
against the Bluebook excerpt we were given. I also briefly looked through the Bluebook excerpt
we were given just to make sure that there weren't any weird rules that I wouldn't have already
known/to make sure that I knew to look out for that rule.

Starting Wednesday, I started working on the case comment: I read through the case, tried to
see what kind of thesis I wanted to put together (the tips packet was really helpful here, since it
had a bunch of sample pieces I could look at to see how they structured their piece). I worked on
the summary section of the case comment, then once I figured out which substantive area of the
case [ wanted to talk about (since there are always a lot of different routes you can go), I started
skimming the articles with titles that seemed most relevant to the argument I wanted to make. I
then wrote a master document with short (2-3 sentence) summaries of each article (after
skimming their intros/abstracts), so that [ would have something to refer to and wouldn't have to
re-read articles to remind myself what they were about. I also took a look at the cases cited in
the opinions we were given and did something similar, taking brief notes on what the cases
held/what the relevant portions of them said with respect to the legal issue in our assigned case.
Ultimately, I ended up changing my thesis about 5 times (no exaggeration) before I finally
settled on one Thursday evening; it was extremely helpful for me to have had the article and case
summaries because it let me adapt to my new thesis.

While I was working on the case comment, whenever my brain started hurting I took breaks by
working on the subcite— I always found new things when I had taken a break from the subcite
and come back to it later. Also, at one point I printed out the subcite and cut out all of the
paragraphs—this was for the higher level structure issues, so that if I thought that a paragraph



could potentially be moved to another part of the subcite, I could physically do so and read the
newly organized suggestion.

I aimed to finish everything by Friday evening and to get everything in the right format for
submission on Saturday. I really did not want to submit the competition late, so I had all of my
documents in the right naming format and everything, and I double checked that I had filled out
everything I needed to. Also, as my case comment came together, I started to spend a little more
time on the subcite, since I felt like finding errors in the subcite would definitely be worth a
discrete number of points, whereas tweaking my case comment a little bit might not yield those
kinds of returns.

Overall, I would strongly recommend 1) getting enough sleep during write-on; 2) keeping to
whatever daily rituals you might have; 3) taking breaks and talking to friends/family (especially
non-competition-taker friends); and 4) trying to enjoy the process (as crazy as it sounds - |
treated the subcite as kind of a game, and I felt kind of a rush every time I found a new error).
The competition week is definitely grueling, but you can and should take care of yourself.



SCHEDULE FOUR

My plan was to do the case comment first (hopefully finishing the case comment by Wednesday
morning), and then work on the subcite. The advice I received was that you will have more
mental energy/creativity to work on the case comment if you do it first. That advice worked for
me.

At this point, I don’t remember all the details of my competition schedule, but the description
below should be approximately accurate. I took the competition at home with my family, so I
didn’t need to cook my own meals (though I certainly took breaks for meals, as well as various
breaks to walk around a little bit and refresh myself mentally, etc.). I didn’t have other
obligations during the week, so with some exceptions (see below), I worked all day, every day.
My ending times varied depending on the day—some nights I worked later if I was pushing to
get something done by a certain time (Wednesday night and Friday night come to mind), but I
otherwise tried not to push myself too hard, especially early in the week (and especially on
Thursday night), and most nights I believe I ended somewhere approximately around the 8:30-
10:30 pm time range.

I downloaded the competition on Saturday morning, but I didn’t begin working on the
competition until mid- to late-afternoon (maybe around 3:00 or 4:00 CST). While I did not print
out the entire competition, I did print out the case itself and the lower court opinions. I started by
reading those materials and taking margin notes on them. I believe all that I did on Saturday was
to read the case and related opinions, as well as start looking through the Table of Contents and
reading secondary sources a bit to develop ideas of what to write about.

I took a break on Sunday morning for church. I then returned to the competition on Sunday
afternoon, continuing to read sources and decide what kind of direction I wanted to take the
piece.

If I’'m remembering correctly, I began writing my reporting section on either Sunday evening or
Monday, and I believe I began writing the argument section on either late Monday or on
Tuesday. My goal had been to finish the argument by Tuesday night and to finish the case
comment completely by Wednesday lunch, but I believe I ended up finishing the draft of my
case comment somewhere around Wednesday lunch and finished editing/polishing on
Wednesday night (I think around 11:00 pm—I stayed up a bit later on Wednesday because |
wanted to make sure the case comment got done that day).

On Thursday and Friday, I moved on to the subcite. My process was to go through each footnote
and sentence, looking for the smaller errors (technical, grammatical/spelling, characterization,
etc.) and then move on to reading through the entire piece to look for the bigger structural errors.
I got through about half the footnotes on Thursday, and I believe I worked until about 8:00 or
9:00 pm that day.

On Friday, I finished the footnotes and accompanying text. I believe this happened somewhere
around suppertime. I then spent the evening working on the structural edits (looking for out of
place sentences/paragraphs). I believe I finished with that somewhere around 10:00 or 11:00 pm.



I had planned to go over my case comment one more time on Friday to review it for errors (that
was one tip [ had received), but I ended up not having time to do so (though I may have taken a
very quick look at it—TI can’t remember for sure at this point).

After I finished on Friday night, I decided to stay up later to see if I could catch more errors on
the subcite. I’m normally not an all-nighter type of person, but I figured that I only had one
chance to write on to the Law Review, so a few hours might be worth it. I ended up working until
something like 3:00 am. However, I don’t think that was necessary—I caught a little bit, but not
that much.

On Saturday morning, I submitted! I don’t think I did much of anything on it that morning—
mainly triple checking that my case comment was within the word count and that I had followed
all the rules. I hadn’t put my name on any of the documents (other than as instructed), but I also
took my name off any Properties settings on Microsoft Word/Adobe just to be on the safe side (I
don’t know if that was necessary or not).



SCHEDULE FIVE

This is the rough schedule I followed, but I jumped between subcite and case comment whenever
I got bored or tired with one! It helped me not get overwhelmed with the various parts! I tried to
work roughly 9AM-8PM every day, with frequent snack and meal breaks (during which I
stopped looking at the competition altogether), but if I was really on a roll on a particular thing, I
kept working until I wanted to stop. As the competition went on, I realized that I found the
subcite to be pretty relaxing, so I began starting out with the subcite every day because I felt like
I started off on the right foot.

o Sunday-mostly general prep/planning, case comment
o Pre-download: coffee & walk
Download competition
9AM-10AM: Read instructions
10AM-3PM: Read case comment case, lower court decisions
3PM-5PM: Skim subcite
S5PM-7PM: Skim case comment sources
7PM-8PM: dinner
8PM-9PM: Skim sources, etc. & make schedule for rest of the week
= [ didnt stick to the schedule I made perfectly, but it helped me to have a
roadmap of how I would tackle the writing competition. The schedule here is
what I actually ended up doing.
o 9PM-10:30PM: start subcite
e Monday—mostly case comment prep
8AM-9AM: coffee & walk
9AM-12PM: reread case comment case, organize sources
12PM-1PM: lunch
1PM-2PM: organize sources, identify theme to write on
2PM-4PM: read sources, try to block out a thesis
4PM-6PM: subcite
6PM-8PM: dinner
o 8PM-9PM: subcite
e Tuesday—mostly subcite, ruminate on case comment
o 8AM-9AM: coffee & walk
o 9AM-12PM: subcite & ruminate
o 12PM-1PM: lunch
o 1PM--8PM: subcite & ruminate
o 8PM: dinner
e Wednesday—mostly case comment
o 8AM-9AM: coffee & walk
9AM-10AM: outline reporting
11AM-12PM: outline argument
12PM-1PM: lunch
1PM-3PM: write reporting
3PM-8PM: write argument

0O O O 0O O O ©O

0O O O 0O O O ©O

O O O O O



o

= At this point, in particular, I took quite a few breaks and worked on the
subcite.
8PM: dinner

e Thursday—mostly subcite

o

O O O O O

8AM-9AM: coffee & walk
9AM-12PM: keep on chugging on subcite
12PM-1PM: lunch
1PM-2PM: reread & edit reporting
2PM-5PM: reread & edit argument
5PM-10PM: subcite
= This night went kind of long because I got on a roll with the subcite.

o Friday—finishing touches, triple and quadruple checking the instructions

8AM-9AM: coffee & walk

O

o 9AM-12PM: subcite, look for more structural errors

o 12PM-1PM: lunch

o IPM-4PM: reread & edit argument

o 4PM-6PM: final subcite edits

o 6PM-9PM: final read thru/edit of case comment; final check of subcite to make sure I
followed the instructions

o 9PM-10PM: reread instructions to make sure I followed everything precisely: e.g.,
everything is named properly, my comments are anonymized and in proper form, my
case comment complies with the specs in the packet

o 10PM: submit competition

e Saturday

o

Relax! Go to dinner! See friends! Pat yourself on the back! Sleep!



SCHEDULE SIX

General comments: Like many people (I think), I roughly split up the week into my case
comment and subcite (in that order), but I certainly did not finish the case comment completely
before I turned to the subcite. Though I'm sure people differ on this, I thought it was nice to be
able to switch between them later in the week (as the subcite can be a slog). Still, I was careful
not to spend too much time on the case comment, as the subcite is (almost) as important. |
honestly did not do too much other than working on the competition during the week, but I did
take breaks to cook/eat and exercise, with a few unrelated emails and calls thrown in, and I slept
pretty well. In other words, I didn't take any full days (or mornings or afternoons) off (not that
you shouldn't), but I did take a little time for myself every few hours and slept about as much as I
normally do.

Before write-on: As you've probably heard by now, there isn't a ton you can do to prepare, but
there are a couple little things. In the weeks beforehand, I watched the information session
videos, skimmed (but certainly did not read) the packet, and read a few published case comments
just to get a feel of how they were written.

Day One: Once the packet was released, I printed out the case and lower-court decisions. I took
my time reading them slowly and carefully. I then started working on the reporting section of
the case comment.

Day Two: I finished drafting the reporting section of the case comment. I then tried to start
thinking of an argument. To do so, I opened each secondary source and skimmed part of the
abstract (and sometimes just the title). I then reread the case, to try to find things that I thought
were particularly odd, interesting, or wrong and think of how they could relate to an argument.
Once I had an argument in mind, I began outlining the argument section of my case comment.
By the end of this day, I resolved to not change my argument further, at least not in any
fundamental way.

Day Three: I continued outlining my argument, trying to familiarize myself a bit with the
relevant (and only the relevant) secondary sources. Once I thought my outline was
sufficiently fleshed out (but certainly not finished), I drafted the argument section of the case
comment.

Day Four and Five: I worked through the subcite, without really looking back at the case
comment at all.

Day Six: I continued working on the subcite, but, at some point (fairly late in the day I think), I
turned back to the case comment to try to tie up some loose ends in my argument and work in a
few sources that I had meant to include earlier.

Day Seven: I proofread my subcite comments and did not turn back to it. With only my case
comment left to finish, I cut it down to length (which took a while).



Day Eight: I had to make a few more small cuts to my case comment, and then I proofread it
(including by printing it out, which was helpful). I made sure to turn everything in at least an
hour or two early, in case I ran into any technical difficulties.



SCHEDULE SEVEN

Saturday, May 16 (3 hours) — read instructions, skim through bluebook and HLR rules, start
reading through circuit court case and taking notes
10PM- 2AM

Sunday, May 17 (10 hours) — finish reading circuit court opinion , read district court opinion
& sort promising/relevant sources into a folder, come up with thesis

11:30AM-2:30PM

4:30-6:30PM

9:30-3:30AM

Monday, May 18 (10 hours) — finish reading/skimming the promising sources & outline
argument/case comment

11:30AM-2:30PM

4:30-6:30PM

8:30-3:30AM

Tuesday, May 19 (13 hours) — write /2 case comment (reporting section)
10:30AM-2:30PM

4:30-6:30PM

8:30-3:30AM

Wednesday, May 20 (13 hours) — write ' case comment (analysis section); proofread entire
case comment and check for errors

10:30AM-2:30PM

4:30-6:30PM

8:30-3:30AM

Thursday, May 21 (13 hours) — subcite /2
10:30AM-2:30PM

4:30-6:30PM

8:30-3:30AM

Friday, May 22 (14 hours) — subcite /- ; reread through subcite and look for more errors;
reread case comment + check for errors

10:30AM-2:30PM

4:30-6:30PM

8:30-2:30AM

3:00-5:00AM

Saturday, May 23
Submit & fill out forms before deadline!!!



SCHEDULE EIGHT

Before Write-on: I had an exam on the Friday before write-on started, so I was pretty exhausted.
I met outside with a few friends for a socially distant celebration of 1L ending, and I am glad that
I did. I then spent the night reviewing case comments from the November issue of HLR. I went

to sleep around 10pm, and woke up the next day (first day of competition) around 7am.

General Schedule: I tried to sleep at least 7 hours every night, with the exception of the last
night. Write-on was truly my priority for this week, so I really didn’t do anything else.
Normally, I workout a few days per week and am pretty social, but I did not workout at all really
or see any friends. I will note that this schedule was very intense, but HLR was something that
really mattered to me, and I cared a lot about. I also wake up early normally, so if waking up at
6am isn’t normal for you, I don’t suggest starting just for the competition. I basically treated the
competition as another week of exams.

Saturday: (this was an odd situation, but my older sister was getting married on this day and it
was during a pandemic in my parents’ front yard.)
e ~11:00am: print entire competition, including multiple copies of subcite
e until 2pm: read carefully the instructions, court of appeals case, and district court case;
annotate
e drive to my parents’ house for my sister’s wedding, spend afternoon with my family
e around Spm drove back to Cambridge

e night: look through (but not read carefully) the sources provided, start to think of an
argument

Sunday:
e wake up at 6am
e morning: draft reporting section
e afternoon: think about argument section, go back and forth, by late afternoon pick one
e night: begin drafting outline for argument section; bed by 10:30

Monday:
e morning: edit reporting section
e afternoon: draft argument section; by this point even though I wasn’t thrilled about my
argument [ refused to change it, there would not be enough time
e night: edit reporting section again (checking footnotes); bed by 10:30/11

Tuesday:
e Morning: finish drafting argument section (with footnotes)
e Afternoon: start subcite—I read through entire thing once, catching any easy errors
e Night: Went rule by rule through subcite; bed by 10:30/11

Wednesday:
e Morning: subcite
e Afternoon: subcite



e Night: re-read and edit case comment; bed by 10:30/11

Thursday:
e All day: subcite
e Night: edit case comment and more subcite
o Note: it was my best friend’s birthday and she had a zoom party so I went to that
for about 30 minutes, and went straight back to work; bed by 10:30/11

Friday:
e All day: subcite
e Late afternoon/early evening: re-read case comment out loud and edit
e Night: more subcite (this was probably the only time of 1L I stayed awake past midnight,
but I kept finding more errors in the subcite so I stayed up very late working on it)

Saturday:
e Morning: one last read of case comment, resisting any urge to make substantive changes
e Around I1lam: submit and celebrate!

It is hard to know how things would turn out if I was less strict about my schedule, but my
inclination is that this was incredibly intense. I love HLR and am so glad that I did this much
work, but it was a hard week. Do your best, and take care of yourself!



SCHEDULE NINE

General Notes: I probably woke up each morning around 8-9 and went to bed between 12:30
and 2 (which is roughly what I did during the semester, FYI). In retrospect, I kind of frontloaded
my week, which meant that some of my later nights were Sunday/Monday/Tuesday. I spent a lot
more time on the subcite than the case comment, which I had heard was advisable in one of the
tips sessions. I also cooked dinner most nights (but like something relatively simple, I wasn’t
making coq au vin).

Sunday:

Noon: Downloaded Competition

Early afternoon: Read case for case comment, drafted reporting section, chose an issue to write
about

Late afternoon/evening: Read through relevant sources, developed case comment thesis, outlined
argument for case comment

Monday:

Morning: Drafted argument section of case comment

Noon: Went for a run

Afternoon to evening: Subcite. I started by looking through the Bluebook rules we were given
and making my own “table of contents” in a word doc to familiarize myself with the rules we
had to know. For the subcite itself, I did a slow first pass, trying to catch every error I could find
(apart from some of the larger structural errors), which took a few days.

Tuesday:

Morning: Subcite

Noon: Grabbed lunch with friends
Afternoon to evening: Subcite

Wednesday:

Morning: Looked back over case comment. Freaked out a bit about my thesis. Decided it was
fine and edited/tinkered with the piece.

Afternoon to evening: Subcite (Pretty sure I finished my first pass this night)

Thursday:

Morning: Went back through subcite, looking for higher-level edits

Noon: Went for a run

Afternoon/Evening: General subcite and case comment tinkering. I’m pretty sure at this point I
printed a blank copy of the subcite, cut the paragraphs up, and arranged them in an order that I
thought made sense, which was kind of a fun arts and crafts project.

Friday: By this point I was basically just checking my work over and over again. I also spent
some time proofreading my edits for the subcite, because you won’t get the points if you
introduce an error. [ was prepared to spend an all-nighter on Friday, but to be honest when I



came back to the competition after dinner, I had the feeling that I had done about all of the work
that I could, so I had a beer and aimlessly scrolled through my subcite/case comment instead.

Saturday: Woke up, gave a last read of the case comment, submitted, immediately went for a
bike ride and grabbed lunch with friends.



SCHEDULE TEN

Before the Write-On. 1 made sure to rest well throughout finals, go through all the Competition
materials provided by HLR, and read one or two case comments on the website. I also decided
in advance on a schedule that I would follow throughout the week. I decided to spend the first
day reading through the case comment materials and deciding on a thesis, spending the next two
days finishing a draft of the case comment, spending the next three days on the subcite, and
returning to the case comment on the last day to edit it with fresh eyes.

During Write-On. My week went roughly as planned. I worked at 7am — 7pm every day and
took the nights off to spend time with family.

Day 1: I read through the case once without annotating it, then again annotating it. I then
brainstormed some potential topics. I then browsed the available sources to see what
might align with some ideas. By the end of the day I decided on a topic and tentative
thesis.

Day 2: I started second-guessing my chosen topic and thesis because I was worried it
wasn’t substantive enough, in that it was more about the role of judicial opinions rather
than the merits of the legal issue. However, I quickly reaffirmed my choice because I’d
told myself I wouldn’t have time to second-guess (which in hindsight was very true) and
because it was what I was most excited to write about. I spend the rest of the day working
on the reporting section of the case comment.

Day 3: I finished drafting the reporting section and moved to the argumentative section.
Day 4: I started the subcite.

Day 5: I continued the subcite.

Day 6: I felt that I’d gotten most of the errors I would get except for those that might
require reordering sentences or paragraphs. I’d gotten advice to do all the edits without
reordering, then to go back and reorder and do more corrections that might result from
reordering. Specifically to help with reordering, I’d also gotten advice to print out the
full subcite and physically cut out (yes, with scissors) each sentence so that I could
visually reorder things and see how they fit together. That ended up being extremely
helpful to me, and I also enjoyed the 1-2 hour mental break of just cutting out sentences.
I felt like I was in Kindergarten again. By the end of the day, I felt I was done with the
subcite (or as done as [ would ever feel).

Day 7: I revisited the case comment with fresh eyes and caught some mistakes and
unclear sentences. I also cleaned up the citations a bit, though did not fully Bluebook
them as we were not expected to.
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