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DISOBEDIENCE, MEDICINE, AND THE RULE OF LAW 

Mary Ziegler∗ 

 Professor Dov Fox’s Medical Disobedience1 could not have appeared 
at a more consequential time for the medical profession.  Just look at 
what is happening in the abortion context.  Following the Supreme 
Court’s decision in Dobbs v. Jackson Women’s Health Organization,2 
conscientious providers and educators have faced what New York Times 
reporter Jan Hoffman called a “treacherous choice.”3  In September 
2022, the Accreditation Council for Graduate Medical Education 
(ACGME) reaffirmed requirements that all accredited medical programs 
offer abortion training, even in states that have criminalized abortion.4  
Other no-win situations face doctors treating pregnant patients with 
emergent conditions.  The Centers for Medicare and Medicaid Services 
(CMS) issued guidance in July 2022 suggesting that the federal  
Emergency Medical Treatment and Active Labor Act5 (EMTALA) 
preempted contrary state abortion laws, requiring providers to offer 
“stabilizing treatment,” including “abortion.”6  Noncompliance with 
EMTALA could cost a provider over $119,000 per violation and result 
in the termination of a hospital’s Medicare provider agreement;7 violat-
ing a state abortion law might cost a physician their license and liberty 
(prison sentences under state laws run up to life in prison).8 

As Fox observes, a lack of protection for conscientious providers is 
nothing new.9  Professor Elizabeth Sepper’s pioneering work established 
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that “[o]nly in the exceptional case does legislation acknowledge the will-
ing individual provider.”10  Fox expands the frame, proposing a strategy 
for conscientious providers in a variety of medical fields to resist state 
sanctions.11  Fox is cautiously optimistic about conscientious provision.  
“[C]onscience offers a glimmer of hope; that ideal resonates across the 
ideological spectrum and religious/secular divide, even if it isn’t enough 
on its own to claim common ground once again.”12  He proposes protec-
tions for some forms of medical disobedience.  Within institutions, he 
writes, providers should have to make their objections clear to both their 
patients and employers and pay a modest fee to offset any costs created 
by their departure from institutional rules.13  When states forbid medi-
cally reasonable services, Fox’s proposed defense would mitigate the 
penalties facing providers so long as they obtain competent consent from 
their patients, provide clinically reasonable care, and do not abuse 
scarce medical resources.14 

This Response mines the history of conscience and abortion to iden-
tify underappreciated obstacles to Fox’s proposal.  In the 1970s, follow-
ing the passage of the Church Amendment,15 antiabortion activists drew 
on what I call an argument for equal liberty — if Roe v. Wade16 had 
honored a constitutional liberty to choose abortion, antiabortion objec-
tors, employers, and taxpayers claimed an equal liberty not to be in-
volved with it.17  This conscience frame, as Professor Jeremy Kessler 
observes, was defensive, “deploying the language of discrimination 
against and coercion of conscience to describe American law’s relation-
ship to the Catholic citizen.”18  But this liberty frame had more than 
defensive potential, entrenching the idea that the needs of objectors 
trumped those of patients seeking services or doctors delivering them. 

By the late 1990s, antiabortion conscience claims multiplied, and 
their focus shifted.19  Objecting pharmacists not only refused to fill pre-
scriptions for emergency contraceptives but also suggested that they rea-
sonably believed such drugs to be abortifacients.20  These new claims 
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carved out space for refusal of care while legitimizing the basis for an 
objecting provider’s belief.  While antiabortion groups promoted a wide 
variety of new state conscience laws,21 their defense of conscientious ob-
jectors increasingly implied that criminal laws might be more appropri-
ate for resolving disputes than medical norms.22 

In other words, expanding ideas of complicity23 create obstacles for 
the framework Fox proposes, changing what courts and legislatures 
alike recognize as “accepted” within the medical profession — or even 
whether criminal law, rather than medical practice, should shape prac-
tice.  Between the 1990s and the present, complicity arguments served 
as a bridge: between conceding that abortion was a medical service and 
reestablishing it as a crime, between leveraging the respect given to med-
ical experts and erasing it.24  Justice Alito’s opinion for the Court in 
Dobbs underscored this transition.  “Not only was there no support for 
such a constitutional right until shortly before Roe,” Justice Alito wrote, 
“but abortion had long been a crime in every single State.”25 

Courts have long been reluctant to exempt disobeyers from criminal 
punishment.  Consider the legal reception of claims made by antiabor-
tion protesters in the organization Operation Rescue, who faced criminal 
charges for trespassing and other offenses in the 1980s and 1990s.26  
They invoked the defense of necessity and failed spectacularly.27   
Regardless of the depth of the moral conviction underlying civil disobe-
dience, courts reasoned, disobeyers did not get to choose when to obey 
the criminal laws of a state.28  These decisions suggest reasons for the 
reluctance to honor disobedience claims — and especially so when crim-
inal law is at issue.  At least under some circumstances, disobedience 
defenses can undermine rule-of-law norms, raise concern about the sep-
aration of powers, or invite discriminatory application of the law. 

A feasible medical disobedience defense thus requires an additional 
step: a demonstration that medical disobedience is at least sometimes 
less worrisome than other forms of civil disobedience.  Physicians’ di-
vided loyalties differ in kind; conscientious providers do not claim to 
follow a higher law but rather the norms of their profession and their 
obligations to their patients.29  Conscientious providers do not always 
challenge rule-of-law values because they do not pledge allegiance to an 
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alternative code or an unwritten (and potentially unknowable) set of 
norms.  Providers instead have obligations to their patients that are  
well understood, defined by relevant professional organizations, and rec-
ognized by courts, both in medical malpractice cases and otherwise.30  
Fox’s proposal demands legal and cultural work to establish that defer-
ence to medical experts sometimes still makes sense — and an account 
of when that expertise should be given special weight. 

The Essay proceeds in three parts.  After setting out what I see to be 
the bases for Fox’s optimism about a medical disobedience defense,  
Part I offers a historical overview of the rise and transformation of  
antiabortion conscience claims from the 1960s to the present.  The tran-
sition from a liberty-centered to a complicity-centered frame was no ac-
cident: it accompanied a deepening divide about the reality of abortion 
in America and a growing distrust of the legacy media and the medical 
establishment among Americans opposed to abortion.31 

Building on this history, Part II returns to the critical distinction Fox 
at least implicitly draws between medical disobedience and other  
conscience-based refusals to follow the law: medical disobedience  
involves doing a criminal act.32  Here, I draw on the example of anti-
abortion civil disobedience and lawbreaking in the 1980s and 1990s to 
understand courts’ basic discomfort with disobedience that takes the 
form of criminal lawbreaking.   

Part III uses this history to make sense of the strategic move made 
in Dobbs to frame the criminalization of abortion as a national tradition.  
Once lawmakers understand a medical service to be a crime, the obsta-
cles facing medical disobeyers become much more serious.  Part III iden-
tifies some of the distinctions between medical disobedience and other 
civil disobedience that are implicit in Fox’s compelling work and sug-
gests a way to overcome concerns about disobeyers who violate criminal 
laws. 

I.  FROM EQUAL LIBERTY TO COMPLICITY 

Fox’s proposal is thoughtfully designed, and he defends it as politi-
cally realistic.  Conscience-based protections, he writes, have served as 
a rare “unifying force,” even in areas of practice that spark serious dis-
agreement, such as sterilization, abortion, and contraception.33  Fox is 
right about the diverse ideological coalition that backed the 1973 
Church Amendment, which created protections for doctors and other 
providers with conscientious objections to performing or refusing 
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abortion or sterilization for moral or religious reasons.34  Among the 
amendment’s supporters at the time was Senator James Buckley, a New 
York conservative who was sponsoring a constitutional amendment 
banning abortion.35  Representative Bella Abzug, a feminist from New 
York who voted for the Church Amendment despite her misgivings, had 
urged Congress to codify Roe the very same year it was decided.36  But 
within a few years of the passage of the Church Amendment, a genuine 
consensus about conscience began to fracture. 

Antiabortion leaders mobilized more expansive ideas of conscience 
during a series of tax protests in the 1970s.37  The idea of tax protest 
was not new: when President Lyndon B. Johnson proposed an excise tax 
on phone calls to fund the mobilization of additional troops in Vietnam, 
antiwar activist Karl Meyer called on protesters to refuse to pay.38  Tax-
payers who identified with the antiabortion movement soon adopted a 
similar technique.39  Some withheld a token amount to object to the use 
of Medicaid funding to pay for abortions; others refused to pay any taxes 
at all.40  These protesters defended their refusal to pay as an act of  
conscience.41 

But while the members of Congress who voted for the Church 
Amendment had wanted to avoid making the vote a referendum on Roe 
v. Wade, antiabortion tax protesters insisted that robust conscience pro-
tections flowed naturally from the Roe decision.  Dexter Duggan, an 
antiabortion columnist, framed his tax protest as a call for equal lib-
erty.42  “We hear frequently about freedom of choice for abortion,” he 
wrote in a letter to the National Right to Life News.43  “So I must con-
clude that there should be freedom of choice not to be forced to pay for 
this repugnant practice of permissive abortion.”44  Duggan argued that 
if those whose conscience compelled them to terminate a pregnancy had 
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the freedom to do so, then the government could not force those with 
moral objections to the procedure to bankroll it.45 

This claim of equal liberty became a key early argument for pro-
posed bans on Medicaid reimbursement for abortion.  In 1974, Joe 
Biden, then a Senator from Delaware, endorsed a Medicaid ban by sug-
gesting that Congress should “be consistent[,] and . . . keep the federal 
government out of this issue.”46  Citing the “very strong feeling[s]” of 
those opposed to abortion, John Pastore, a Democratic Senator from 
Rhode Island, argued that equal choice required that objecting taxpay-
ers’ money not be “used and . . . abused” in paying for Medicaid abor-
tions.47  On occasion, tax protesters even took these arguments to court.  
In 1977, Michael McKee, one such protester, argued that to “force con-
scientiously objecting taxpayers to contribute to the fund from which 
abortions are paid violates the right to privacy.”48 

In the late 1970s, Catholic employers used similarly expansive ideas 
of conscience to challenge the coverage of abortion-related conditions in 
employee disability plans.49  In one suit, the National Conference of 
Catholic Bishops and the United States Catholic Conference argued that 
the federal Pregnancy Discrimination Act unconstitutionally burdened 
the religious liberty of antiabortion employers by forcing them to cover 
abortion-related disabilities.50  While the D.C. Circuit held that the 
plaintiffs could not identify a real enough risk of harm to satisfy the 
case-or-controversy requirement,51 the Hyde Amendment,52 a ban on 
Medicaid reimbursement for abortion, passed in 1976.53  The idea of 
equal liberty caught on with some outside of the formal antiabortion 
movement — people who believed, as conservative columnist George 
Will suggested, that if “freedom of choice” was a fundamental value, it 
was time to challenge “the idea that the revolution is just ‘pro-choice.’”54 
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These equal liberty arguments claimed to expand on the framework 
set out in Roe, but dueling ideas of conscience emerged.  While the 
Church Amendment, as Fox rightly notes, protected both conscientious 
providers and objectors,55 the Hyde Amendment seemed to give pri-
macy to conscience-based omissions.  Feminist litigators questioned this 
primacy in litigating the constitutionality of the Hyde Amendment.  In 
Harris v. McRae,56 for example, feminist lawyers argued that the denial 
of abortion funding violated the Free Exercise Clause of the First 
Amendment and contradicted “the universal guarantee of liberty of con-
science.”57  Conscience claims, on this understanding, required the gov-
ernment to do more than leave an objector alone; objectors at times were 
entitled to affirmative governmental support.58  That meant that preg-
nant people seeking abortion funding — or perhaps even physicians 
seeking to perform the procedure — could invoke conscience protec-
tions too.59  

Arguments about the meaning of conscience further diverged in the 
decades to come, with antiabortion advocates more often foregrounding 
complicity.  Of course, even in the 1970s, antiabortion objectors already 
claimed that any participation in abortion made them morally culpa-
ble.60  For example, mid-decade, Dexter Duggan tackled the question of 
whether taxpayers truly were complicit, given how much less directly 
they were involved in abortion than the health care providers protected 
by the Church Amendment.61  “Though citizen participation is sanitized 
through government taxing powers (the payment is indirect),” Duggan 
wrote, “the bottom line is still that taxpayers pay the bill.”62 

But tax protesters struggled to explain why they drew the line for 
complicity where they did — or why other taxpayers could not simply 
follow suit and refuse to pay because they did not like the government’s 
policy on fossil fuels, or sex discrimination, or a wide range of other 
issues.63  Henry Hyde, the author of the eponymous amendment, offered 
the beginnings of a distinction: antiabortion protesters could avoid any 
kind of complicity because abortion was categorically objectionable in 
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a way that other procedures or actions were not: an act of violence that 
long had been treated as a crime.64  “[Y]ou cannot in logic and con-
science fund the destruction of this innocent human life,” he told his 
colleagues.65 

Before the late 1990s, antiabortion lobbyists campaigned for laws 
barring wrongful birth and wrongful life suits on the ground that they 
were “‘conscience laws’ to protect doctors morally opposed to abor-
tion.”66  Congress expanded conscience protections too, responding to an 
intensifying struggle over accreditation requirements.  As early as 1985, 
most OB-GYNs were either unwilling or unable to perform abortions: 
although eighty-four percent of them supported legal abortion, only a 
third of those performed abortions and only four percent of OB-GYNs 
who favored abortions performed twenty-six or more procedures a 
month.67  By 1992, a study found that eighty-four percent of American 
counties had no abortion provider.68  The reasons for the decline were 
not hard to find: abortion providers were not well paid and faced stigma, 
protests, and potential danger.  Between 1977 and 1988 alone, there were 
well over 100 violent attacks on clinics,69 and by the mid-1990s, extrem-
ists began murdering abortion providers.70  In 1992, only twelve percent 
of OB-GYN residency programs offered instruction in routine first- 
trimester abortions.71  A dedicated campaign began, led by Medical  
Students for Choice, founded in 1993, and the National Abortion  
Federation, a group representing abortion providers, culminating in the 
1995 decision of ACGME to require abortion training for any accredited 
OB-GYN program.72  The move prompted Republicans in Congress to 
pass the Coats-Snowe Amendment to the 1996 Omnibus Consolidated 
Rescissions and Appropriations Act,73 which prohibited “[a]bortion- 
related discrimination in governmental activities regarding training and 
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licensing of physicians.”74  The fight over accreditation reinforced the 
uniqueness of battles over conscientious provision: abortion could be 
both restricted by law and a required step in basic medical training. 

A broader shift in conscience arguments came after the Food  
and Drug Administration approved two emergency contraceptives in 
1998 and 1999.75  Individual pharmacists began refusing to fill pre-
scriptions for the drugs, and large chains, including Walmart, initially 
refused to stock them.76  Objecting pharmacists, many of whom joined 
Pharmacists for Life, a group founded in 198477 and led at the time by 
Lloyd DuPlantis Jr., insisted not only that they had “a right to refuse to 
fill a prescription” but also that their beliefs about emergency contra-
ception were reasonable.78  “[B]ased on the way we feel that life begins 
at fertilization,” DuPlantis explained, “it’s an abortifacient mecha-
nism.”79  While framing his belief about the beginning of life as subjec-
tive, DuPlantis suggested that his thoughts on the functioning of the 
emergency contraceptive, Preven, were factual.  This strategy soon 
gained momentum: by 2004, the prominent antiabortion organization 
Americans United for Life was pushing legislation in six states that 
would allow pharmacists to conscientiously object to filling prescrip-
tions for emergency contraception.80 

By 2006, nearly twenty states were considering expansive conscience 
bills; while some focused on pharmacists, others swept much further, 
covering insurance companies, hospitals, clinics, and a variety of  
workers employed in the health care industry.81  Those championing 
these laws suggested that emergency contraceptives really did qualify  
as abortion-inducing drugs.  In 2006, antiabortion activist Margie  
Montgomery, the proponent of a Kentucky conscience measure, ex-
plained: “Doctors tell us that Plan B can cause a very early abortion, 
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and we oppose that.”82  In 2008, when the Bush Administration unveiled 
a regulation allowing conscientious objectors, including receptionists 
and volunteers in medical research, the right to refuse participation in 
any conduct “contrary to their religious beliefs or moral convictions,”83 
antiabortion activists again insisted that concerns about complicity were 
warranted.84 “Individuals and institutions committed to healing,” a 
spokesperson for the U.S. Conference of Catholic Bishops told the me-
dia, “should not be required to take the very human life that they are 
dedicated to protecting.”85 

These complicity-centered claims later took center stage in the re-
sponse to the contraceptive mandate of the Affordable Care Act.86  The 
mandate required insurance coverage for all FDA-approved contracep-
tive methods including several believed by abortion foes to terminate a 
pregnancy.87  While exempting some religious employers, the mandate 
did not make an exception for religious for-profit businesses, and some 
brought challenges under the Religious Freedom Restoration Act88 
(RFRA), which prohibits the federal government from placing any sub-
stantial burden on a person’s religious exercise unless the government 
uses the least restrictive means of achieving a compelling governmental 
purpose.89  Some antiabortion groups suggested that it was not for 
courts to determine what made an employer complicit: what mattered 
was the employer’s subjective experience of moral culpability.90  At the 
same time, antiabortion amici suggested that these feelings of culpability 
were sensible because drugs covered by the mandate took a human 
life.91  “The approved contraceptive methods and procedures include 
abortion-inducing drugs and devices,” the Thomas More Society argued 
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 84 See id. 
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in one such amicus brief.92  A group of antiabortion OB-GYNs echoed 
this argument in their own amicus brief: “Drugs and devices with post-
fertilization (i.e., life-ending) mechanisms of action are included in the 
FDA definition of ‘contraception.’”93  In 2014, the Supreme Court con-
cluded that the contraceptive mandate violated RFRA.94  In reaching 
this conclusion, the Court stressed that believers were burdened so long 
as they had an “honest conviction” about their complicity.95  When it 
came to the actual function of emergency contraception, the Hobby 
Lobby majority implied in a footnote that these drugs caused termina-
tion after fertilization but before implantation — and that the only dis-
agreement was about whether the prevention of implantation  
constituted an abortion.96 

These complicity-centered arguments tested the boundaries of exist-
ing frameworks for objecting health care workers.  Leading medical au-
thorities, including the American College of Obstetricians and  
Gynecologists (ACOG), maintained that emergency contraceptives did 
not act as abortifacients and were effective only before pregnancy was 
established.97  By disputing the effects of these drugs, antiabortion 
groups suggested that these medical authorities were not to be trusted. 

In part, this argument appealed to grassroots antiabortion activists 
already suspicious of ACOG and the broader medical establishment, 
which had largely rejected the movement’s arguments about  
contraception-related infertility and an abortion-elevated risk of breast 
cancer.98  But at least implicitly, complicity-centered arguments ques-
tioned the relevance of medical expertise.  If health care providers could 
cite moral reasons for opting out of otherwise applicable obligations to 
provide care, antiabortion activists reasoned, then why were questions 
about that care not better resolved in areas of the law that dealt with 
morality — particularly criminal law? 

In the aftermath of Dobbs, this transition — from a health care frame 
to a criminal one — has been clear.  Eighteen states have passed crimi-
nal bans on abortion, many of them from the moment an egg is 
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fertilized.99  Some have retooled lifesaving exceptions as affirmative de-
fenses to criminal charges.100  And this might be just the beginning: 
lawmakers are considering the application of criminal laws on aiding or 
abetting to websites and internet service providers that provide infor-
mation about abortion,101 the extraterritorial application of existing 
criminal laws,102 and even the use of criminal abortion laws against 
pregnant patients.103  For years, antiabortion groups insisted that “abor-
tion is not health care,”104 but after the Supreme Court’s composition 
changed, they more clearly suggested that abortion was a crime — and 
that criminal rules, not medical norms, should guide its provision. 

This idea figured centrally in the Court’s decision in Dobbs.  Justice 
Alito’s opinion for the majority intervened in a broader historical debate 
about the standing of pre-quickening abortion, both before and after the 
ratification of the Fourteenth Amendment.105  Ignoring the majority 
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scholarly view, Justice Alito stressed that the common law had always 
treated abortion as immoral, if not fully criminal.106  Dobbs reiterated 
that the proper understanding of abortion was not as a right deeply 
rooted in history and tradition or as a form of health care.107  Instead, 
the Court reasoned that “an unbroken tradition of prohibiting abortion 
on pain of criminal punishment persisted from the earliest days of the 
common law until 1973.”108  This reading of the history — problematic 
as it is — expands on the complicity-centered ideas that had been cir-
culating in the antiabortion movement for decades. 

Fox recognizes the complications facing his proposal in a post-Dobbs 
world.  He does an admirable job of heading off potential abuses of a 
medical disobedience defense, requiring that conscientious providers ob-
tain meaningful consent from their patients, conform with reasonable 
medical practice, and refrain from wasting scarce medical resources.109  
This defense is attractive, not least because the distinction between acts 
and omissions does not always make much sense.  But after Dobbs, 
many states suggest that the context is not a medical one at all.  They 
frame abortion as a crime and suggest that a different set of considera-
tions should shape the conversation.  And once criminal law is on the 
table, history counsels that disobedience of any kind is far more compli-
cated, doctrinally and otherwise. 

Fox proposes that criminal sentences should be mitigated when “a 
competent patient or appropriate surrogate give[s] informed consent to 
the prohibited procedure.”110  Significantly, however, in the pre-Roe era, 
courts did not allow doctors to raise their patients’ consent as a mitigat-
ing factor in the crime of abortion.111  Indeed, at common law, courts 
disallowed consent as a defense or mitigating factor any time that the 
law made an act “criminal because it primarily injures the public.”112  
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Most morals offenses, such as punishments for fornication or sodomy, 
fell into this category.113  So did crimes that involved the taking of a life, 
such as euthanasia.114 

Fox is certainly right that medical practitioners routinely ignore eu-
thanasia laws by administering potentially fatal doses of painkillers or 
other drugs.115  But making consent formally relevant might be a differ-
ent matter, especially when the law frames a crime as one that is either 
a victimless or violent offense — categories that states could easily ap-
ply to abortion, gender-affirming care, and other criminalized services. 

Fox’s next requirement for mitigation is that medical disobedience 
be “clinically reasonable on the balance of medical risks and benefits to 
patients.”116  But the question of medical reasonableness — or even 
medical necessity — will seem out of step with criminal laws that do 
not treat abortion, gender-affirming care, or other treatments as medical 
procedures in the first place.  Indeed, in the abortion context, states have 
already legislated a definition of medical reasonableness, allowing for 
access to abortion only when a patient’s life would be at risk,117 for 
example, or only when a patient is likely to suffer permanent “impair-
ment of a major bodily function.”118  It seems unlikely that lawmakers 
would allow for mitigation based on a medical judgment at odds with 
the one written into a criminal law.  Some antiabortion leaders have 
even pushed to establish that any procedure needed to protect the life 
or even health of the pregnant person is not an abortion but another 
medical procedure — and that abortion has an inherent moral meaning, 
one associated with the intentional taking of fetal life.119  This strategy 
again frames abortion as a moral and criminal matter and suggests that 
doctors, including conscientious providers, should have no say in the 
matter. 

But Fox is right that medical disobeyers have made a difference in 
the past, not least when it comes to abortion.120  Might conscientious 
providers receive a similar reception today?  I think the answer is yes, 
but only if Fox adjusts his proposal.  Courts in particular have been 
very leery of conscientious objection in the context of criminal law.  The 
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issue becomes how to distinguish medical disobedience from any other 
kind. 

II.  MEDICAL VERSUS CIVIL DISOBEDIENCE 

Fox argues persuasively that there should be no bright line between 
conscientious objection and provision.121  But for many courts, there is 
a firm distinction between conscientious objection and a refusal to obey 
otherwise-applicable criminal laws.  Recognizing this hurdle is easier 
when we understand courts’ deep discomfort with necessity defenses, 
especially in contexts of social movement mobilization. 

Fox is not proposing a necessity defense, of course, and juxtaposes 
his framework with it.122  But disobedience of any kind may face obsta-
cles that are easier to see when we consider courts’ treatment of the 
necessity defense.  Consider, for example, the widespread use of neces-
sity defenses by antiabortion protesters in the late 1980s and 1990s.   
Operation Rescue, founded by Randall Terry, radically expanded on the 
model of clinic protest developed by antiabortion activists in earlier  
decades, hosting blockades of abortion clinics and counseling protesters 
to get arrested, clog the courts, and force a reckoning about abortion.123  
Blockaders also hoped to use their trials to publicize their claims that 
abortion was murder.124  Often, they yoked their beliefs to the necessity 
defense, which applies when a criminal act is “necessary to avoid a harm 
more serious than that sought to be prevented by the statute defining 
the offense.”125 

Some of the problems with blockaders’ civil disobedience claims 
flowed from the fact that, at the time, courts treated abortion as a fun-
damental right.  A necessity defense applies only to cases where the 
wrong prevented was “a legal harm or evil as opposed to a moral or 
ethical belief of the individual defendant.”126  As a Missouri court ex-
plained in 1989, necessity defenses did not work “when the harm sought 
to be avoided [(abortion)] remains a constitutionally protected activity 
and the harm incurred [(trespass)] is in violation of the law.”127 

But courts’ discomfort with civil disobedience ran deeper.  In one 
case, antiabortion protesters Joseph Wall and Joan Andrews faced tres-
passing charges in the late 1980s after invading an abortion clinic.128  
The Superior Court of Pennsylvania rejected their necessity defense.129  
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“To accept appellant’s argument would be tantamount to judi-
cially sanctioning vigilantism,” the court explained.130  “If every person 
were to act upon his or her personal beliefs in this manner, and we were 
to sanction the act, the result would be utter chaos.”131 

In part, courts’ suspicions stem from rule of law concerns.  In theory, 
any disobeyer has an alternative to breaking the law, such as public 
education efforts, grassroots protest, litigation, or lobbying.132   
Disobeyers can appear to be sore losers — people who demand that the 
law immediately honor their beliefs even when they have failed to con-
vince the elected branches of government to change the law. 

And mitigating the penalties facing disobeyers could send the mes-
sage that complying with the law is optional as long as one pledges loy-
alty to a higher moral code.  Even if some civil disobeyers have  
sympathetic causes, courts fear that treating criminal disobeyers differ-
ently will lead to less respect for and willingness to follow the law.  
“While legally sanctioned forms of activism might not have achieved 
an immediate halt to [the harm they seek to stop], ‘appellants cannot 
claim they have no legal alternatives merely because their law-abiding 
efforts are unlikely to effect a change in policy as soon as they would 
like,’” the First Circuit explained in 2002.133  “A contrary holding ‘would 
be tantamount to giving an individual carte blanche . . . whenever he 
becomes disaffected by the workings of the political process.’”134 

Disobeyers also raise separation of powers concerns.  A judge or  
jury recognizing a disobedience defense will in effect decide that the 
moral (or policy) upshot of a disobeyer’s objections should mitigate the 
criminal consequences of their actions.  But this may oblige a court to 
second-guess legislatures’ moral judgments.  “[N]egative political or pol-
icy judgment about that course of action,” the Eighth Circuit reasoned, 
“are not the province of judge (or jury) under the separation of powers 
established by our Constitution.”135 

Further, civil disobedience defenses can invite discriminatory appli-
cation.  For example, historian Alicia Gutierrez-Romine has documented 
how, in California before Roe, prominent Black physicians whose pa-
tients died during abortions faced murder convictions for procedures 
performed at a time when white counterparts whose patients died faced 
less harsh sentences or were simply acquitted.136  Midwives and other 
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women who participated in abortion outside the hospital setting, includ-
ing steerers, also faced comparably harsh penalties.137 

The possibility of discriminatory enforcement makes courts leery of 
picking winners and losers among those with objections to the law.  
Some defendants will be more sympathetic to a given jury or judge  
because of their race, class, sex, sexual orientation, religion, gender iden-
tity, or education.  Instead of unfairly favoring some conscientious dis-
obeyers over others, courts have given up the enterprise of protecting 
them altogether. 

III.  THE MEDICAL DISOBEDIENCE DISTINCTION 

Implicit in Fox’s argument is a claim that medical disobedience is 
different in ways that matter.  Civil disobedience creates unease for 
courts because protesters pledge their loyalty to a higher law.  Medical 
disobeyers, too, have divided loyalties, but they differ in kind.  These 
conscientious providers object that the laws require them to take steps 
that are not medically reasonable. 

Questions of medical reasonableness differ in salient ways from the 
objections raised by most disobeyers.  First, different standards define 
medical reasonableness.  Expert bodies, such as the American Medical 
Association (AMA), issue official pronouncements on specific medical 
procedures; other entities set norms for the accreditation of medical  
programs or set licensing standards for medical providers or those seek-
ing board certification.  Recently, for example, the AMA introduced 
standards for providing care in public health emergencies.138  As Fox 
observes, this creates a professional and at times legal conundrum for 
physicians, who may have to refuse patients treatment that is concur-
rently criminally prohibited and medically mandated.139 

Second, because medical standards of care are relatively concrete (if 
not uncontested), courts will not have to engage in a free-ranging policy 
analysis to adjudicate cases of medical disobedience.  In medical mal-
practice cases, courts routinely apply a national standard to determine 
what a reasonable practitioner would do, given that provider’s specialty 
and surrounding circumstances.140  Courts are familiar with this inquiry, 
as well as with the gatekeeping required to determine which expert wit-
nesses are competent to establish a standard of care.  Courts applying a 
medical disobedience test will be applying rules rooted in medical prac-
tice, tort law, and the rules of evidence rather than taking moral ques-
tions away from other branches of government.  Because courts will be 
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looking at conventional evidence-based findings to identify a standard 
of care, the danger of discriminatory enforcement is less acute. 

And medical disobeyers may have fewer valid alternatives to law-
breaking.  Courts may fault civil disobeyers for failing to seek out legal 
strategies to register their objections to the status quo, such as public 
education or grassroots protest.  In theory, physicians can engage in any 
of these steps to bring legislation into conformity with medical norms.  
But this process may well be more complicated because physicians are 
not asking legislators to reevaluate their moral judgments but instead to 
account for a different set of decision criteria, those involving patient 
outcomes and medical norms.  Changing the frame in which lawmakers 
operate may well be harder than asking people to reconsider their views 
on a moral matter. 

An account of what distinguishes medical disobedience from other 
forms of civil disobedience will bolster the case for the mitigation that 
Fox outlines.  But the line between political and medical contestation 
has blurred in a number of areas where medical disobedience would be 
most likely.  In the abortion context, groups like the Charlotte Lozier 
Institute,141 the American Association of Pro-Life Obstetricians and  
Gynecologists,142 and other antiabortion entities employ field experts 
who publish research and gather data.  Policies criminalizing or reduc-
ing access to gender-affirming care have come from state health depart-
ments and relied on the views of physicians.143  Do the views of these 
entities count when assessing a medical reasonableness standard, even 
if they are rejected by elite medical organizations?  Given the politiciza-
tion of any number of medical procedures, unsympathetic jurors or 
judges could easily find a medical intervention to be unnecessary or even 
unreasonable — or at least find that the evidence is contested enough 
that a medical disobedience test is unwarranted. 

Perhaps the most daunting issue is not a legal one.  Fox suggests that 
medical disobedience is different in part because medical expertise is 
valuable,144 but for decades, fewer Americans have agreed with that 
proposition.  Communities of color have long distrusted the medical es-
tablishment — and with dire consequences.145  In 1972, the press broke 
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the news of the so-called Tuskegee Study of Untreated Syphilis.146   
Beginning in the early 1930s, the U.S. Public Health Service recruited 
600 low-income Black men for the study, many of them suffering from 
syphilis, did not inform them about what was happening, and refused 
to provide those suffering from syphilis with readily available treat-
ment — all while the evolution of untreated syphilis was already well 
understood.147  The study was not an isolated incident, even in the twen-
tieth century: low-income patients of color were disproportionately vic-
timized by eugenic sterilization laws after World War II148 and, in the 
1960s and 70s, targeted for forced sterilization by rogue doctors perform-
ing what were colloquially known as “Mississippi appendectomies”149 (it 
is estimated that twenty-five percent of Native American women of 
childbearing age were involuntarily sterilized in the same period).150   
Today, more subtle harms reinforce this distrust: physicians, for exam-
ple, are less likely to believe Black patients who report experiencing 
pain151 and more likely to dismiss these patients as being “noncompli-
ant.”152  The upshot is that patients of color are less likely to seek treat-
ment — and receive a markedly lower quality of care when they do.153 

In recent years, distrust of the medical profession has metastasized.  
The COVID-19 pandemic has given us no shortage of evidence of the 
value of scientific knowledge.  But the pandemic, like conflicts about 
divisive forms of care, has also made clear that respect for medical ex-
pertise has substantially eroded.  A 2014 study published in the New 
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England Journal of Medicine had already demonstrated that Americans 
place less trust in the medical profession than do those surveyed in other 
countries;154 in 2021, a poll published by the Harvard T.H. Chan School 
of Public Health and the Robert Wood Johnson Foundation found that 
a minority of respondents trusted the National Institutes of Health, the 
Food and Drug Administration, the Surgeon General, or their state or 
local departments “a great deal.”155  The Centers for Disease Control 
and Prevention did not fare much better, with only about half of  
Americans placing a great deal of trust in the institution.156 

So, Fox’s project is a political as well as a legal one.  If history has 
offered us examples of what happens when we put too much faith in 
medical expertise,157 the present is a powerful reminder of what goes 
wrong when we discount it too much.  An effective medical disobedience 
defense would require political and cultural work to rebuild trust in the 
medical profession — and to explain why and how medical expertise is 
valuable, even when our deepest national fractures are at issue.  But 
saying so is hardly a knock on Fox’s proposal — quite the contrary.  If 
we seek to rebuild trust in medical expertise, we cannot start soon 
enough. 
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