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EQUAL PROTECTION — AFFIRMATIVE ACTION — FIRST CIRCUIT 
HOLDS THAT HARVARD’S ADMISSIONS PROGRAM DOES NOT 
VIOLATE THE CIVIL RIGHTS ACT. — Students for Fair  
Admissions, Inc. v. President & Fellows of Harvard College, 980 F.3d 
157 (1st Cir. 2020). 

In 2014, a nonprofit called Students for Fair Admissions (SFFA) sued 
Harvard University, alleging that its race-conscious admissions program 
discriminated against Asian American applicants.1  Over the next few 
years, the lawsuit drew both attention and controversy.2  Some criticized 
Harvard for imposing de facto Asian American quotas.3  Others sug-
gested that SFFA’s challenge to Harvard’s admissions practices was a 
wolf in sheep’s clothing — an attempt to invalidate affirmative action 
in the guise of preventing discrimination.4  Recently, in Students for Fair 
Admissions, Inc. v. President & Fellows of Harvard College,5 the First 
Circuit ruled that Harvard’s admissions program was legal.6  But the 
court avoided addressing the question that could pose the greatest threat 
to affirmative action in the future: Would proving that the college  
discriminated against Asian American applicants have been sufficient 
to bring down Harvard’s entire affirmative-action admissions program?  
Although the First Circuit was right to let Harvard admissions stand, 
its failure to grapple explicitly with this question left open the possibility 
of a new form of strict scrutiny fatal to affirmative action. 

An application winding its way through Harvard’s undergraduate 
process first stops at the desk of a regional admissions officer.7  That 
officer, familiar with the applicant’s school and geographic region, gives 
the applicant an overall rating and a rating in four subcategories: aca-
demic, extracurricular, athletic, and personal.8  The officers then meet 
in subcommittees to advance the applications they believe merit further 
review.9  Finally, the full admissions committee votes on recommended 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 Anemona Hartocollis & Stephanie Saul, Affirmative Action Battle Has a New Focus: Asian-
Americans, N.Y. TIMES (Aug. 2, 2017), https://nyti.ms/2umeihG [https://perma.cc/XEE2-7MAV]. 
 2 See id. 
 3 See, e.g., Glenn Harlan Reynolds, Opinion, Asians Get the Ivy League’s Jewish Treatment, 
USA TODAY (Nov. 24, 2014, 10:55 AM), https://www.usatoday.com/story/opinion/2014/11/23/ivy-
league-college-asians-race-jews-students-diversity-discrimination-quotas-column/19445201 
[https://perma.cc/ZD5N-HHC6]. 
 4 See, e.g., Nancy Leong, The Misuse of Asian Americans in the Affirmative Action Debate, 64 
UCLA L. REV. DISCOURSE 89, 91–92 (2016). 
 5 980 F.3d 157 (1st Cir. 2020). 
 6 Id. at 164.  
 7 See Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (SFFA), 397 
F. Supp. 3d 126, 139–40 (D. Mass. 2019). 
 8 Id.  The first reader also assigns a “school support rating” to each recommendation submitted 
on behalf of the applicant.  Id. at 140. 
 9 Id. at 142. 
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admits, makes a tentative offer list, and makes cuts to that list until it 
reaches its target number of admissions offers.10 

Harvard can explicitly consider the race of an applicant at multiple 
points in the review process.  Individual admissions officers can do so 
when they assign an applicant their overall rating,11 subcommittees can 
do so when they make recommendations,12 and the full committee can 
do so when it cuts students from its tentative admit list.13  In addition, 
the Dean of Admissions shares the projected racial makeup of the ad-
mitted class with the committee throughout a year’s admissions cycle.14  
These projections influence who the committee selects for its tentative 
list and who it cuts.15 

SFFA challenged Harvard’s admissions practices under Title VI of 
the Civil Rights Act.16  SFFA argued that Harvard violated Title VI for 
three reasons that fit neatly within affirmative action doctrine: engaging 
in impermissible racial balancing, using race as a mechanical plus factor, 
and not adequately considering race-neutral alternatives.17  But SFFA 
also argued that Harvard violated Title VI for a reason not convention-
ally associated with challenges to affirmative action programs: inten-
tionally discriminating against Asian American applicants.18 

The district court agreed with SFFA that strict scrutiny, or the  
requirement that a race-conscious program be “narrowly tailored” to a 
“compelling . . . interest[],”19 was the right standard under which to re-
view its claims.20  However, comparing Harvard’s admissions process 
to the admissions processes challenged in relevant Supreme Court prec-
edent, the court rejected SFFA’s traditional affirmative action claims.21  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 10 Id. at 143–44. 
 11 Id. at 141. 
 12 Id. at 143. 
 13 Id. at 144. 
 14 Id. at 145–46. 
 15 Id. at 146. 
 16 42 U.S.C. §§ 2000d to 2000d-7; SFFA, 397 F. Supp. 3d at 132.  This provision is “coextensive 
with the Equal Protection Clause of the Fourteenth Amendment.”  SFFA, 980 F.3d at 185. 
 17 SFFA, 397 F. Supp. 3d at 132.  SFFA argued its case principally within existing Supreme 
Court precedent, but made two other allegations challenging that precedent itself, apparently in 
order to preserve such a challenge for potential future Supreme Court review.  These two claims 
were “failing to use race merely to fill the last ‘few places’ in the incoming freshman class . . . and 
using race as a factor in admissions.”  Id. (quoting Complaint ¶ 467, SFFA, 397 F. Supp. 3d 126. 
(No. 14-cv-14176)).  Harvard moved for judgment on the pleadings for these claims and moved to 
dismiss the entire lawsuit for lack of standing.  Id.  The court granted Harvard’s motion for judg-
ment and dismissed the two allegations in question.  Id.  But it denied Harvard’s motion to dismiss 
the whole suit, ruling that SFFA had associational standing.  See id. at 132, 183–84. 
 18 Id. at 132.  SFFA did not make clear whether the intentional discrimination claim was the 
sort of narrow tailoring failure traditionally recognized under strict scrutiny.  See Complaint, supra 
note 17, ¶¶ 5–8, 400–42. 
 19 Grutter v. Bollinger, 539 U.S. 306, 326 (2003). 
 20 SFFA, 397 F. Supp. 3d at 189. 
 21 See id. at 195–201. 
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In addition, the court rejected SFFA’s intentional discrimination claim 
after examining the statistical regression models created by SFFA’s and 
Harvard’s experts.22  Both experts modeled the impact of race on an 
applicant’s admissions chances, but they disagreed over methodology 
and arrived at different conclusions.23  Primarily, they disagreed over 
whether to include in their models a variable for the “personal” ratings 
assigned to applicants.24  SFFA’s expert argued that personal ratings 
were themselves inflected with racial bias and that including them in 
the model would therefore skew its results by diminishing the predictive 
value of the race variable.25  Harvard’s expert argued the opposite: 
“[P]ersonal rating[s] capture[] . . . relevant characteristics unrelated to 
race” for which no other variable accounts.26  Omitting the personal 
ratings, SFFA’s expert found that being Asian American had a statisti-
cally significant negative effect on an applicant’s chance of admission.27  
But Harvard’s expert found that, including a personal rating variable, 
being Asian American had no statistically significant effect on admis-
sions chances.28  While the court was more persuaded by Harvard’s  
expert’s methodology, it concluded that “models with and without the 
personal rating are econometrically reasonable and provide evidence 
that is probative of the effect of race on the admissions process.”29  
Therefore, the statistical evidence was “inconclusive” and did not prove 
intentional discrimination.30 

On appeal, the Department of Justice (DOJ) submitted an amicus 
curiae brief clarifying why, in its view, SFFA’s evidence of discrimina-
tion against Asian American applicants should cause Harvard’s  
admissions program to fail strict scrutiny.31  According to DOJ, for an 
affirmative action program to satisfy the narrow tailoring requirement 
of strict scrutiny, it must not penalize members of any racial group.32  
Narrow tailoring analysis, DOJ argued, requires “a comparison between 
members of racial groups that are favored and those that are not.”33  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 22 See id. at 202–03. 
 23 See id. at 159. 
 24 See id. at 166.  
 25 Id. at 166, 173. 
 26 Id. at 166. 
 27 Id. at 166, 172–73. 
 28 Id. at 166, 172. 
 29 Id. at 173. 
 30 Id. at 203.  The district court further implied that even if SFFA’s statistical model were un-
rebutted, it still might not have been sufficient to prove discrimination.  See id. (“Even assuming 
that there is a statistically significant difference between how Asian American and white applicants 
score on the personal rating, the data does not clearly say what accounts for that difference.”). 
 31 The district court had also engaged with this question.  See id. at 190 n.56, 193.   
 32 See Brief for the United States as Amicus Curiae Supporting Appellant and Urging Reversal 
at 23–24, SFFA, 980 F.3d 157 (No. 19-2005) [hereinafter DOJ Brief].   
 33 Id. at 24. 
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And since Harvard exhibited bias against Asian American applicants, 
the university was using race beyond what was necessary to achieve 
diversity.34 

The First Circuit affirmed the district court.35  Writing for the panel, 
Judge Lynch36 analyzed Harvard’s affirmative action policy separately 
from SFFA’s claim of intentional discrimination against Asian American 
applicants.37  In the opinion’s admissions program section, the court 
ruled that Harvard’s explicit policies survived strict scrutiny, as they 
were narrowly tailored to the compelling interest of diversity.38  Finding 
that Harvard did not engage in racial balancing or use race as a me-
chanical plus factor, the panel emphasized the multiple types of diversity 
Harvard pursues in its student body and the holistic nature of the 
school’s review.39  And finding that Harvard adequately considered 
race-neutral alternative admissions schemes, the panel emphasized the 
hits that Harvard would take to its fundraising capabilities40 and the 
“increase[d] . . . isolation and alienation” that Black students might feel 
were Harvard to admit fewer Black students as a necessary consequence 
of adopting race-blind admissions.41 

In the opinion’s intentional discrimination section, the First Circuit 
explained that the statistical models of Harvard’s admissions practices 
did not show bias against Asian American applicants on Harvard’s 
part.42  While being Asian American was negatively correlated with per-
sonal rating, the panel wrote, it was more likely that “factors external to 
Harvard . . . like personal essays and recommendations” were the cause 
of the correlation, rather than any racial animus.43  Because “[p]rivileged 
students likely have better access to schools with low student-to-teacher 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 34 See id. at 9–10, 23.  SFFA echoed this argument in its petition for certiorari.  See Petition for 
Writ of Certorari at 37–39, SFFA, No. 20-1199 (U.S. Feb. 25, 2021). 
 35 SFFA, 980 F.3d at 204. 
 36 Judge Lynch was joined by Chief Judge Howard.  Judge Torruella heard oral argument in 
the case but passed away before the opinion was issued.  See id. at 163 n.∗; Sam Roberts, Juan 
Torruella, Groundbreaking U.S. Appeals Judge, Dies at 87, N.Y. TIMES (Oct. 28, 2020), 
https://nyti.ms/2TAwHGr [https://perma.cc/6YYX-587K]. 
 37 See SFFA, 980 F.3d at 184, 195.  The panel agreed with the district court that SFFA had 
associational standing on behalf of its members.  See id. at 182–83. 
 38 See id. at 187–95.  Harvard’s diversity interest was compelling because it was “clearly iden-
tified, definite, and precise,” id. at 185, and went beyond “simple ethnic diversity,” id. at 186 (quot-
ing Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 722 (2007)). 
 39 Id. at 188–92.  Like the district court, the panel compared Harvard’s review process to those 
that the Supreme Court has upheld.  Id.   
 40 Id. at 193–94. 
 41 Id. at 194; see id. at 194 n.32, 195 n.33. 
 42 Id. at 195–204.  Judge Lynch assumed, without deciding, that “strict scrutiny operates on 
[SFFA’s] intentional discrimination claim by shifting the burden to Harvard to disprove intentional 
discrimination.”  Id. at 196.  However, Judge Lynch found Harvard to have satisfied this burden.  
Id. 
 43 Id. at 200; see id. at 201. 
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ratios and teachers and guidance counselors with more time to write 
strong, individualized recommendations,” and white students are more 
likely to be privileged than Asian American students, the panel noted 
the possibility that privilege was the true cause of the correlation, not 
Harvard’s racial prejudice.44  As a result, the district court made no 
error when it credited a statistical model using personal rating as a var-
iable; “[w]ithout the personal rating, the model would suffer from omit-
ted variable bias.”45 

The First Circuit in Students for Fair Admissions came to two  
convincing conclusions: Harvard’s affirmative action policies were jus-
tified, and Harvard did not intentionally discriminate.  But its opinion 
did not explain the relationship between them.  Indeed, Judge Lynch 
wrote that the connection between the alleged intentional discrimination 
and Harvard’s explicit use of race was “not entirely clear.”46  As a result, 
the First Circuit failed to address the argument, advanced by DOJ, that 
may pose the greatest threat to affirmative action — that an intentional 
discrimination claim should be part of a race-conscious program’s strict 
scrutiny analysis.  Incorporating allegations of intentional discrimina-
tion into such analysis would, without precedent, invalidate affirmative 
action programs unless a defendant can prove that they aren’t biased 
against any racial minority.  Such a shift is explained neither by the 
doctrine nor by the purpose of strict scrutiny. 

Strict scrutiny exists to ensure that preferences set along lines of race 
are justified.  While courts and scholars debate what makes for a valid 
justification,47 strict scrutiny’s requirement that a race-conscious policy 
be narrowly tailored to a compelling interest serves this end by ensuring 
a particularly important stated purpose and an exceptionally strong fit 
between a policy’s mechanics and that purpose.48  The questions tradi-
tionally associated with narrow tailoring speak to this idea of fit: Is the 
defendant engaging in quotas or racial balancing?49 (If so, how could 
they possibly be promoting any meaningful sense of diversity?)  Could 
the defendant achieve the same goal without using race?50 (If so, what 
possible valid reason could they have for deciding to use race?)  The 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 44 See id. at 201. 
 45 Id. at 202. 
 46 Id. at 185 n.23. 
 47 Under one view, heightened scrutiny exists to “‘smok[e] out’ invidious purposes masquerading 
behind putatively legitimate public policy.”  Jed Rubenfeld, Affirmative Action, 107 YALE L.J. 427, 
428 (1997); see also City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989) (plurality opinion).  
Under another view, racial preferences are inherent, stigmatic wrongs that require particularly com-
pelling purposes to make their benefits greater than their costs.  See Rubenfeld, supra; Adarand 
Constructors, Inc. v. Pena, 515 U.S. 200, 229–30 (1995). 
 48 See JOHN HART ELY, DEMOCRACY AND DISTRUST 145–47 (1980).   
 49 See, e.g., Fisher v. Univ. of Tex. at Austin (Fisher I), 570 U.S. 297, 311 (2013). 
 50 See, e.g., id. at 312. 
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defendant bears the burden of answering.51  Implicit, however, in these 
inquiries of purpose and fit is a threshold question: Is the defendant 
implementing a racial preference at all?52  If not, then it makes no sense 
to examine whether the purpose of the alleged racial preference is com-
pelling or the means narrowly tailored.  The inquiry stops. 

In DOJ’s telling, Harvard’s alleged bias against Asian Americans 
represented a failure of the university to narrowly tailor their race- 
conscious practices to their diversity interest.53  But it was only by ask-
ing the threshold question with regard to some racial minorities, and 
asking the narrow tailoring questions with regard to a different minority, 
that DOJ’s argument had the appearance of force.  In reality, SFFA was 
challenging two different practices: 1) Harvard’s (admitted) preference 
for Black and Hispanic applicants over equally qualified applicants of 
any other race, and 2) Harvard’s (denied) penalization of Asian  
American applicants vis-à-vis white applicants.54  The first practice, 
viewed on its own, clearly meets the threshold criterion to apply strict 
scrutiny.  But it likely also meets the narrow tailoring and compelling 
interest criteria to survive it.  The second practice, also viewed on its 
own, would clearly fail the narrow tailoring and compelling interest re-
quirements of strict scrutiny.55  But this would matter only if it passed 
the threshold criterion to apply such scrutiny.  By describing Harvard 
as incorporating race into the admissions process generally, DOJ’s argu-
ment attempts to use the first practice to meet the threshold for strict 
scrutiny, and the second practice to invalidate the affirmative action 
program as a failure of narrow tailoring. 

Merging the practices in this way would have had two critical con-
sequences in Students for Fair Admissions.  First, it would have meant 
that, like for other elements of narrow tailoring, Harvard held the bur-
den to prove it did not intentionally discriminate against Asian  
American applicants.56  Second, it would have meant that establishing 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 51 Id. 
 52 This question is rarely analyzed by courts because the defendant almost always admits to 
implementing racial preferences in the process of arguing that they have a compelling purpose for 
doing so.  See, e.g., SFFA, 980 F.3d at 185 (“Harvard admits that it considers race in its admissions 
process and at times provides tips to applicants based on their race.”). 
 53 DOJ Brief, supra note 32. 
 54 SFFA repeatedly asserted that “Harvard imposes racial penalties on Asian Americans vis-à-
vis white applicants.”  Brief of Appellant, Students for Fair Admissions, Inc. at 45, SFFA, 980 F.3d 
157 (No. 19-2005) [hereinafter SFFA Brief]; see id. at 11, 22, 30, 36, 42 n.9.  
 55 See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989) (plurality opinion) (finding 
that “classifications . . . motivated by illegitimate notions of racial inferiority” by definition fail strict 
scrutiny). 
 56 In a normal intentional discrimination lawsuit, the plaintiff bears the burden.  See, e.g.,  
Goodman v. Bowdoin Coll., 380 F.3d 33, 43 (1st Cir. 2004); Village of Arlington Heights v. Metro. 
Hous. Dev. Corp., 429 U.S. 252, 265–66 (1977).  However, SFFA and DOJ argued that “Harvard 
bore . . . the burden.”  DOJ Brief, supra note 32, at 3; accord SFFA Brief, supra note 54, at 28–29. 
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discrimination against Asian Americans would bring down Harvard’s 
entire affirmative action program.57 

The First Circuit avoided these consequences only by avoiding the 
actual decision of whether to merge its analyses of Harvard’s admissions 
practices.  Structurally, the practices were separated into “Admissions 
Program” (affirmative action) and “Intentional[] Discriminat[ion]” sec-
tions.58  But in the latter, Judge Lynch assumed arguendo what could 
only be justified by analyzing the practices together — that Harvard 
held the burden to disprove bias against Asian American applicants.59  
And in order to rule in Harvard’s favor despite this convenient assump-
tion, the First Circuit analyzed evidence as if it had barely moved the 
burden at all.  The statistical evidence proffered by SFFA showed that, 
even accounting for all numerical factors including the scores admis-
sions officers assigned for the strength of teacher and guidance counselor 
recommendations, those officers gave Asian American applicants lower 
personal ratings than they gave white applicants.60  Still the panel ac-
cepted Harvard’s contention that it was likely the applicants’ personal 
statements and the specific language used in the recommendations that 
caused this discrepancy, without requiring Harvard to undergo the size-
able task of presenting evidence disproving implicit bias on the part of 
their admissions officers.61  Instead, it was enough that Harvard 
“called . . . into question”62 the inferences SFFA drew from the statisti-
cal evidence.  This analysis was far from the “stringent” narrow tailoring 
requirement advocated by DOJ.63 

A more rigorous analysis would have revealed that DOJ’s practice-
merging was unjustified.  In arguing that the intentional discrimination 
analysis should be a part of narrow tailoring, DOJ relied on the propo-
sition articulated in Grutter v. Bollinger64 that “[n]arrow tailoring . . .  
requires that a race-conscious admissions program not unduly harm 
members of any racial group.”65  But viewed in proper context, this was 
a statement about comparing all of those favored by a racial preference 
to all of those not favored, not about comparing those favored to a sub-
group of those not favored, or about comparing two subgroups of those 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 57 See Fisher I, 570 U.S. 297, 309 (2013) (“Race may not be considered unless the admissions 
process can withstand strict scrutiny.” (emphasis added)). 
 58 See SFFA, 980 F.3d at 184  (“Harvard’s Limited Use of Race in its Admissions Program 
Survives Strict Scrutiny.”); id. at 195 (“The District Court Did Not Err in Finding Harvard Does 
Not Intentionally Discriminate Against Asian American Applicants.”). 
 59 Id. at 196; see also id. at 195 n.34 (“SFFA’s intentional discrimination claim does not fit neatly 
into the strict scrutiny framework.”). 
 60 See SFFA, 397 F. Supp. 3d 126, 169 (D. Mass. 2019). 
 61 See id. at 169–70; SFFA, 980 F.3d at 200–01. 
 62 SFFA, 980 F.3d at 201–02. 
 63 See DOJ Brief, supra note 32, at 4. 
 64 539 U.S. 306 (2003). 
 65 Id. at 341; see DOJ Brief, supra note 32, at 23–26.  
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not favored.66  In other words, rather than articulating an additional 
requirement, the Grutter language relied on by DOJ is best interpreted 
as merely restating a defendant’s obligation to show a close fit between 
their practice and their purpose.  Consistent with Grutter, the question 
of whether a defendant intentionally discriminates should be part of a 
narrow tailoring analysis only to the extent that the alleged biases are 
shown to be consequences of the policy that triggers strict scrutiny in 
the first place. 

The facts of Harvard’s admissions process, and of affirmative action 
programs in general, support this interpretation.  While the “tips”  
Harvard gives to Black and Hispanic applicants are a result of explicit 
decisionmaking, any penalties Harvard assigns to Asian American ap-
plicants are more likely to be a result of stereotyping or implicit bias.67  
If admissions officers make decisions about Asian American applicants 
according to stereotypes or implicit biases, they could and presumably 
would do so even under a system with no affirmative action.  Therefore, 
there is no reason to think eliminating explicit consideration of race from 
the admissions process would eliminate the alleged Asian American pen-
alty.  This dynamic is constant throughout affirmative action pro-
grams — explicit racial considerations are separate from, and are often 
meant to work against, stereotypes.68 

Affirmative action survived the First Circuit’s undertheorized ac-
count of admissions practices and may be yet again on its way to the 
Supreme Court.69  But the premise of DOJ’s argument — that the gate-
way to strict scrutiny can be opened using one minority group and en-
tered using another — would likely lead to a different outcome in front 
of a majority of Justices deeply skeptical of race-conscious practices.70  
Advocates would be wise to avoid conflating narrow-tailoring argu-
ments with intentional discrimination arguments.  Doing so has no basis 
in the law or the reality of affirmative action. 

 
 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 66 Grutter went on to explain that this requirement was akin to ensuring a policy does “the least 
harm possible to other innocent persons,” 539 U.S. at 341 (quoting Regents of the Univ. of Cal. v. 
Bakke, 438 U.S. 265, 308 (1978) (plurality opinion)), and that the University of Michigan Law 
School satisfied the requirement because it “can (and does) select nonminority applicants who have 
greater potential to enhance student body diversity over underrepresented minority applicants,” id. 
 67 See SFFA, 397 F. Supp. 3d 126, 171 (D. Mass. 2019). 
 68 See generally ELIZABETH ANDERSON, THE IMPERATIVE OF INTEGRATION 144–54 
(2010) (describing “discrimination-blocking,” id. at 144, and “integrative,” id. at 148, models of af-
firmative action). 
 69 Anemona Hartocollis, Harvard Victory Pushes Admissions Case Toward a More Conservative 
Supreme Court, N.Y. TIMES (Nov. 16, 2020), https://nyti.ms/35qdFJH [https://perma.cc/7QCF-
QALP]; see Petition for Writ of Certorari, supra note 34. 
 70 See Hartocollis, supra note 69. 


