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THE (INDIGENOUS) CASE  
FOR SHAREHOLDER PRIMACY  

AND ITS ROLE IN CLIMATE JUSTICE 

Carla F. Fredericks∗ 

In 1970, Milton Friedman published his now-infamous essay, argu-
ing that the purpose of a corporation is to produce value for its inves-
tors.1  Articulating what is now known as the Friedman doctrine, or 
shareholder primacy, his essay argued that companies do not have social 
responsibilities to the public; instead, the responsibility of a company is 
to maximize financial returns to its shareholders.2  In 2019, Business 
Roundtable, a nonprofit association of the CEOs of almost 200 major 
U.S. companies, announced the release of a new Statement on the  
Purpose of a Corporation.3  Intended to be a direct rebuke of shareholder 
primacy, the Statement for the first time placed the interests of commu-
nities on the same level of importance as those of shareholders — stake-
holder primacy, rather than shareholder primacy.4  But characterizing 
these notions as diametrically opposed misses the point entirely. 

It is absolutely true that we are no longer living in the world of 
Friedman and must recognize that corporations cannot be motivated 
solely by profit.  And yet, it is difficult not to be cynical about Business 
Roundtable’s announcement.  Despite this supposedly monumental shift 
in the alignment of priorities, Business Roundtable has continued to as-
sert, for example, that companies should not be held to a higher standard 
of disclosure than currently required by law, and that basic Dodd-Frank 
reporting requirements like CEO pay, resource extraction, and use of 
conflict minerals should not be considered material to stockholders.5  
Many of these companies also continue to accelerate the rate of climate 
change and infringe the rights and territories of Indigenous Peoples.  
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These policies are plainly incongruous with twenty-first-century corpo-
rate obligations, including considerations of community, climate justice, 
and racial equality. 

The issue therefore is not necessarily with shareholder primacy or 
stakeholder primacy.  The purported conflict between these two sets of 
interests underscores the lack of recognition of the important role share-
holders can play in encouraging companies to be good stewards, as well 
as the lack of understanding that there is a business case for protecting 
human rights and achieving climate justice.  Good governance requires 
companies to align corporate action with public statements, to be re-
sponsive to shareholder demands, and to fully consider environmental, 
social, and governance issues (ESG) in business decisions in order to 
create sustainable profit for shareholders.  A corporation can only pro-
mote asset value if it does so truthfully while protecting its shareholders 
and the planet we all share. 

In May 2020, the second-largest mining company in the world, Rio 
Tinto, destroyed a series of ancient cave structures in the Juukan Gorge 
in Western Australia; these caves were rich with artifacts that were not 
only sacred to two Australian Indigenous groups but also priceless ar-
chaeological treasures.6  Rio Tinto has a long and occasionally contro-
versial history of resource extraction, but it has continuously touted its 
human rights and environmental commitments and accomplishments.7  
Rio Tinto has committed itself to acting in concert with the UN Guiding 
Principles on Business and Human Rights8 and the UN Declaration on 
the Rights of Indigenous Peoples,9 including seeking the free, prior and 
informed consent (FPIC) of Indigenous Peoples before engaging in de-
velopment that affects the land and rights of Indigenous Peoples.10   
Although FPIC is sometimes understood to require only some form of 
meaningful consultation, Rio Tinto has in the past gone further and 
stated that no development should occur without “express approval.”11  
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It is also a member of the International Council on Mining and Metals 
(ICMM), which requires all members to implement policies consistent 
with ICMM Mining Principles.12  This includes not only the ICMM 
Position Statement on Indigenous People and Mining, but also princi-
ples related to human rights, environmental performance, and social 
performance.13 

And yet, despite challenges from Indigenous groups and activists, a 
clear lack of FPIC, and the apparent contravention of the company’s 
own policies regarding development, Rio Tinto destroyed the Juukan 
caves.14  Clearly, Rio Tinto was not meeting its own governance bench-
marks with respect to Indigenous rights or environmental justice.  The 
company quickly announced that the bonuses of the CEO and two other 
executives would be docked, but in September 2020, after significant 
shareholder pressure, the three were terminated.15  The shareholders 
made clear that the corporation’s management was taking unnecessary 
financial risks by not meeting its environmental and social commit-
ments, and therefore could not protect the value of the company.16 

For companies to have good internal governance they need to be held 
accountable to their environmental and social commitments.  At the 
same time, companies have a business responsibility to uphold the fi-
nancial value of their shares.  In the twenty-first century, these two re-
sponsibilities have become much more obviously aligned, as choosing to 
ignore environmental and Indigenous concerns has become a material 
financial risk.  Rio Tinto’s error was not just destroying sacred land and 
creating lasting environmental damage, but doing so in a way that was 
harmful to the company’s reputation and value.  As Rio Tinto continues 
to seek mining opportunities on Indigenous lands and in environmen-
tally sensitive locations,17 our task is to make sure shareholders are 
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aware and activated to prevent unnecessary environmental damage and 
the racist destruction of sacred land. 

Activated shareholders plainly have a role to play in the intercon-
nected issues of racial justice and climate justice, especially in holding 
companies accountable for their public statements and commitments.  
Within the past decade, companies have begun to engage with ongoing 
social, racial, and environmental justice issues to a much greater degree, 
typically by condemning certain practices and making public commit-
ments.  In response to these pronouncements by companies, sharehold-
ers can and must consider whether these promises represent a hollow 
public relations statement or are in fact material in considering their 
investment in the company. 

In May and June of 2020, sponsors and other companies associated 
with the Washington R*dsk*ns18 all made significant pronouncements 
on racial justice in the aftermath of the killing of George Floyd and the 
subsequent uprising of the Black Lives Matter movement19 — a move-
ment which became inclusive of Indigenous and other people of color, 
even in the brutality of that moment for Black Americans.20  However, 
these statements were plainly incongruous with supporting the name of 
the team, a deeply racist and offensive slur that Native groups have 
been protesting for decades.21  In order to hold these companies to their 
word, First Peoples Worldwide, an Indigenous-led advocacy group, 
partnered with over one hundred investor groups and foundations (rep-
resenting over $620 billion in assets) in appealing directly to Nike,  
PepsiCo, and FedEx and urging them to stop doing business with the 
team if it did not retire the name.22  A traditional and social media fire-
storm followed.  In early July, FedEx announced it supported changing 
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the team name, and Nike, Amazon, and other retailers quickly followed 
and began to remove existing team merchandise from commerce.23  Ten 
days later, the team announced that it was finally retiring the name — 
a direct outcome of companies aligning governance with public commit-
ments on racial equity.24 

The rapidity of this change demonstrates that company behavior is 
driven by a need to respond to both public sentiment and shareholder 
activism.25  Accountability is accelerating because of the digital age and 
social media, and companies simply cannot get away with what they 
used to get away with.  In addition, companies are starting to recognize 
how they might be exposed for committing to do better on social issues 
and not delivering on those promises.  Lack of accountability, of course, 
is reckless — and recklessness can give rise to litigation and reputational 
harm.  For shareholders, these company statements, misstatements, and 
omissions are key tools for vindicating their rights to protect their in-
vestments for future generations.  These statements are also material 
because they implicate the value of the company in the eyes of the in-
vesting public, and companies are therefore creating governance con-
cerns or potential liability if the statements are determined to be  
misrepresentations.26 

Embedded in these examples is the growing recognition that more 
sustainable practices are better for the long-term value of the company 
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and that slash-and-burn behavior just does not fly anymore.27  Investors 
have, of course, realized they can invest according to their values, but 
recklessness associated with bad governance is the value issue at play.  
All investors have the same goal, whether they are social investors or 
investors who are looking simply to grow their assets — everyone wants 
to grow the assets of the company and increase their capital.  However, 
the ecosystem of incentives in place for asset growth can be a driver of 
both positive and negative outcomes. 

In the case of Energy Transfer (formerly Energy Transfer Partners) 
and the Dakota Access Pipeline, senior executives were highly incentiv-
ized to complete construction of the pipeline, despite vociferous opposi-
tion by Indigenous Peoples, environmentalists, and the investing  
public — including investors with significant assets under manage-
ment.28  The construction of the pipeline quickly became a national and 
international lightning rod for human rights and environmental con-
cerns and another example of the United States prioritizing business in-
terests and fossil fuel development over the rights of Indigenous Peoples 
and the integrity of the environment.29  Because of public opposition 
and legal opposition to the pipeline, Energy Transfer’s stock price expe-
rienced wild volatility during the course of construction, resulting in sig-
nificant material losses to the company and its shareholders.30  And the 
continued legal uncertainty around the now-completed pipeline should 
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continue to give investors pause.31  Banks financing construction of the 
pipeline also experienced financial losses and reputational harm as cus-
tomers moved billions in funds to other banking institutions; in some 
cases, the banks themselves backed out of the project at a likely loss to 
their own shareholders as well.32 

The recklessness of Energy Transfer and Rio Tinto shows that com-
panies need adequate incentives to align their behavior in order to re-
duce the risk of capital losses.  A “check the box” approach is the wrong 
governance incentive, because domestic laws do not necessarily provide 
an adequate framework to protect against operational and human rights 
risks.  Companies, therefore are increasingly looking to outside risk 
management frameworks such as the Equator Principles, which pro-
vides benchmarks for projects to act within international economic 
standards such as the UN Sustainable Development Goals and the UN 
Guiding Principles on Business and Human Rights.33  While imperfect, 
these frameworks provide guidance in assessing and managing risks, 
particularly social and environmental, in investment and development 
projects.  Sustainable development practices based on these frameworks 
not only encourage healthier long-term growth, but also help companies 
avoid the pitfalls of corporate action that is at odds with public state-
ments — and protect shareholder value. 

The implementation of these frameworks by a number of major com-
panies is highly encouraging;34 however, as the example of Rio Tinto 
demonstrates, implementation alone is not enough.  Companies must 
also provide access and information to the public regarding these deci-
sions so shareholders and potential investors can remain informed and 
activated. 

Back in 1970, Friedman construed the concerns of environmental, 
social, and governance investors as socially and politically driven; but 
today, these concerns are inseverable from those of the complex market.  
The statements of Mr. Friedman and of Business Roundtable strike a 
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discordant note in the context of today’s pressing problems, because a 
corporation can only promote value if it does so while seeking to protect 
its shareholders and the planet we share.  The generations of today and 
tomorrow require corporate charters that reflect twenty-first-century 
shareholder primacy: a shareholder primacy that’s about innovation in-
stead of exploitation; a shareholder primacy that’s about nonpartisan 
behavior; a shareholder primacy that ignores short-termism and recog-
nizes that many holders of securities are in it for the long-term; a share-
holder primacy that does not seek to entrench toxic investments; a  
shareholder primacy that thinks deeply about shareholder value and the 
free market.  That shareholder primacy would, moreover, understand 
that a free market with an eye toward the hidden costs of social discord 
and climate change would not subsidize pollution and the costs associ-
ated with fossil fuels and climate change.  A free market would be sus-
picious of the instability that climate change and social unrest would 
bring.  And a free market would create a situation in which lack of 
innovation and subsidy for bad investments would, in fact, cause that 
free market to implode. 

Corporate evolution is a must to preserve asset value and promote 
shareholder primacy in light of the challenges that corporations and so-
ciety at large face in the year 2021 and beyond.  This is a moment where 
shareholder governance, societal concerns, and the health of the planet 
hang in the balance for future generations of investors and affected com-
munities alike.  Value, based on truth in its many forms, is perhaps the 
only path to ensuring accountability and a sustainable future for all. 


