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CLIMATE LITIGATION — FEDERAL PREEMPTION OF STATE  
LAW — NINTH CIRCUIT FINDS THAT STATE PUBLIC NUISANCE 
CLAIMS AGAINST FOSSIL FUEL PRODUCERS ARE NOT 
COMPLETELY PREEMPTED BY FEDERAL LAW. — City of Oakland 
v. BP PLC, 969 F.3d 895 (9th Cir. 2020). 

 
The world has reached a tipping point.  According to the United 

Nations Intergovernmental Panel on Climate Change, we have nine 
years to drastically cut back greenhouse gas (GHG) emissions, after 
which we will face massive incidents of floods, drought, and poverty.1  
Despite mounting public pressure,2 the federal government has failed to 
take meaningful action.3  To fill this regulatory void, states and localities 
have stepped up, filing suit against major energy companies4 — argua-
bly the most significant contributors to climate change.  In these actions, 
the defendants invariably argue that the Clean Air Act5 (CAA) or federal 
common law preempts the state law suits.  In City of Oakland v. BP PLC,6 
the Ninth Circuit held that federal law did not completely preempt state 
law nuisance claims brought by Oakland and San Francisco against the 
world’s largest energy companies.7  While the court reached the right con-
clusion, it did not discuss a key factor that also could have justified its  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 Jonathan Watts, We Have 12 Years to Limit Climate Change Catastrophe, Warns UN,  
THE GUARDIAN (Oct. 8, 2018, 2:23 AM), https://www.theguardian.com/environment/2018/ 
oct/08/global-warming-must-not-exceed-15c-warns-landmark-un-report [https://perma.cc/A7ZE-
2YJC]. 
 2 See Cary Funk & Brian Kennedy, How Americans See Climate Change and the Environment 
in 7 Charts, PEW RSCH. CTR. (Apr. 21, 2020), https://www.pewresearch.org/fact-tank/2020/04/ 
21/how-americans-see-climate-change-and-the-environment-in-7-charts [https://perma.cc/FEP9-
NYHF]. 
 3 This trend persists across both presidential administrations and Congresses.  See Robert V. 
Percival, Presidential Power to Address Climate Change in an Era of Legislative Gridlock, 32 VA. 
ENV’T L.J. 134, 139–42 (2014); Amber Phillips, Congress’s Long History of Doing Nothing on  
Climate Change, in 6 Acts, WASH. POST (Dec. 1, 2015, 11:15 AM), https://www.washingtonpost. 
com/news/the-fix/wp/2015/12/01/congresss-long-history-of-inaction-on-climate-change-in-6-parts 
[https://perma.cc/6BRH-ZPVZ]. 
 4 See, e.g., Massachusetts v. Exxon Mobil Corp., 462 F. Supp. 3d 31 (D. Mass. 2020); Bd. of Cnty. 
Comm’rs v. Suncor Energy (U.S.A.) Inc., 405 F. Supp. 3d 947 (D. Colo. 2019), aff’d in part & appeal 
dismissed in part, 965 F.3d 792 (10th Cir. 2020); Mayor of Balt. v. BP P.L.C., 388 F. Supp. 3d 538 (D. 
Md. 2019), aff’d, 952 F.3d 452 (4th Cir. 2020), cert. granted, No. 19-1189, 2020 WL 5847132 (U.S. Oct. 
2, 2020) (mem.); City of New York v. BP P.L.C., 325 F. Supp. 3d 466 (S.D.N.Y. 2018). 
 5 42 U.S.C. §§ 7401–7671. 
 6 969 F.3d 895 (9th Cir. 2020). 
 7 Id. at 908.  Complete preemption is a jurisdictional doctrine, not a type of preemption.  See 
Meyer v. Conlon, 162 F.3d 1264, 1268 n.2 (10th Cir. 1998).  While a federal preemption defense 
normally does not provide a basis for removal, state law claims may be treated as arising under 
federal law when federal law preempts state law and provides “the exclusive cause of action for the 
claim asserted.”  Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 8 (2003); see also Gil Seinfeld, The 
Puzzle of Complete Preemption, 155 U. PA. L. REV. 537, 552 (2007).  Nevertheless, discussions of 
complete preemption inevitably involve analysis of the preemptive effect of the federal law at issue, 
and this comment focuses on the merits of that underlying dispute. 
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decision.  Because the assumption underlying federal preemption — that 
state involvement will disrupt the federal government’s ability to more ef-
fectively address a problem — does not apply in climate change cases, the 
Ninth Circuit was correct to allow the state claims to proceed. 

In 2017, the cities of Oakland and San Francisco (the Cities) each 
sued five oil and gas companies8 (the Companies) in California state 
court.  The allegations in both cases were identical: these companies, 
whose fossil fuel–based products are responsible for over eleven percent 
of global carbon dioxide emissions, continued to produce and actively 
promote their products despite knowing that the use of these products 
contributed to climate change.9  According to the plaintiffs, their cities 
would now need to spend billions of dollars to “build sea walls and other 
infrastructure to protect human safety and public and private prop-
erty . . . from global warming-induced sea level rise.”10  The plaintiffs 
further contended that this “egregious state of affairs” was a public nui-
sance under California law,11 and they requested that the court order the 
Companies to create an abatement fund to pay for the Cities’ climate 
change adaptation programs.12  One month later, the Companies re-
moved the cases to the Northern District of California, and the plaintiffs 
moved to remand to state court.13 

Judge Alsup denied the Cities’ motions, finding that federal common 
law preempted the Cities’ state law nuisance claims and made removal 
appropriate.  He explained that federal common law, which is created 
when “a federal rule of decision is ‘necessary to protect uniquely federal 
interests,’”14 governed the Cities’ nuisance claims because the claims in-
volved the “uniquely federal interests [that] exist in ‘interstate and inter-
national disputes implicating the conflicting rights of States or our rela-
tions with foreign nations.’”15  This federal common law completely 
preempted the Cities’ state law–based nuisance claims, thereby trans-
forming the claims into those “arising under” the laws of the United 
States and making them appropriate for resolution in federal court.16  In 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 8 These companies are BP, Chevron, ConocoPhillips, ExxonMobil, and Royal Dutch Shell. 
 9 See City of Oakland v. BP P.L.C., 325 F. Supp. 3d 1017, 1021 (N.D. Cal. 2018). 
 10 Complaint for Public Nuisance ¶ 8, People v. BP P.L.C., No. RG17875889 (Cal. Super. Ct. 
Sept. 19, 2017) [hereinafter Oakland Complaint]; Complaint for Public Nuisance ¶ 8, People v. BP 
P.L.C., No. CGC-17-561370 (Cal. Super. Ct. Sept. 19, 2017) [hereinafter San Francisco Complaint].  
 11 Oakland Complaint, supra note 10, ¶ 2; San Francisco Complaint, supra note 10, ¶ 2.  
 12 Oakland Complaint, supra note 10, ¶ 11; San Francisco Complaint, supra note 10, ¶ 11.  
 13 City of Oakland, 969 F.3d at 902.  
 14 California v. BP P.L.C., Nos. C 17-06011 & C 17-06012, 2018 WL 1064293, at *2 (N.D. Cal. 
Feb. 27, 2018) (quoting Tex. Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640 (1981)). 
 15 Id. (quoting Tex. Indus., 451 U.S. at 641).  
 16 Id. at *5; see also 28 U.S.C. § 1331; Massachusetts v. Exxon Mobil Corp., 462 F. Supp. 3d 31, 
40 (D. Mass. 2020) (“Though he did not use the term, Judge Alsup’s holding is intelligible only as 
an application of the complete preemption doctrine.”). 
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arriving at this decision, Judge Alsup emphasized the scope of the prob-
lem described in the Cities’ pleadings: “If ever a problem cried out for a 
uniform and comprehensive solution, it is the geophysical problem de-
scribed by the complaints.”17 

The Cities subsequently filed amended complaints in which they 
added the then-required federal nuisance claims,18 and the Companies 
filed a motion to dismiss for failure to state a claim.19  In a second opin-
ion, Judge Alsup granted the motion, again highlighting the “breathtak-
ing”20 scope of the Cities’ theory of liability and concluding that to hold 
particular companies responsible for global warming would be to “bal-
anc[e] . . . policy concerns” that Congress, through the CAA, entrusted 
to the Environmental Protection Agency (EPA).21  And because the  
Cities targeted global GHG emissions, such a decision would also impli-
cate foreign policy concerns, which should generally be handled by the 
Executive and Congress.22 

The Ninth Circuit vacated and remanded.23  Writing for the panel, 
Judge Ikuta held that the court lacked jurisdiction over the Cities’ 
claims.  She explained that the Cities’ state law public nuisance allega-
tions did not satisfy the “well-pleaded complaint rule” because a federal 
question did not “appear[] on the face of the complaint.”24  Generally, a 
well-pleaded complaint is premised on a federal cause of action.  Still, 
certain exceptions to this rule open federal courts to cases premised on 
state law causes of action.  The first of these, known as the Grable test,25 
extends federal jurisdiction to a “special and small category” of cases in 
which federal law is “a necessary element of the . . . claim for relief.”26  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 17 California v. BP P.L.C., 2018 WL 1064293, at *3. 
 18 In their amended complaints, the Cities stated that they added a federal public nuisance claim 
“to conform to the [district court’s] ruling” and that they “reserve[d] all rights with respect to 
whether jurisdiction is proper in federal court.”  City of Oakland, 969 F.3d at 909 (alterations in 
original) (quoting the Cities’ Amended Complaints).  The Ninth Circuit subsequently held that 
because of this provision, the Cities did not waive their ability to argue that their cases should be 
remanded upon appeal.  Id. 
 19 Id. at 902. 
 20 City of Oakland v. BP P.L.C., 325 F. Supp. 3d 1017, 1022 (N.D. Cal. 2018). 
 21 Id. at 1025.  
 22 Id. at 1025–28.  In a separate order, Judge Alsup determined that the district court also lacked 
personal jurisdiction over four of the Companies.  City of Oakland v. BP P.L.C., Nos. C 17-06011 
& C 17-06012, 2018 WL 3609055, at *1 (N.D. Cal. July 27, 2018). 
 23 City of Oakland, 969 F.3d at 911–12. 
 24 Id. at 903; see id. at 908.  The well-pleaded complaint rule stems from 28 U.S.C. § 1331, which 
grants federal jurisdiction over all cases “arising under the Constitution, laws, or treaties of the 
United States.”  28 U.S.C. § 1331. 
 25 This test comes from Grable & Sons Metal Products, Inc. v. Darue Engineering &  
Manufacturing, 545 U.S. 308 (2005), in which the Supreme Court held that a state law claim posed 
a federal question deserving of federal court jurisdiction because its resolution required the inter-
pretation of a federal tax statute.  See id. at 310. 
 26 City of Oakland, 969 F.3d at 904 (omission in original) (quoting Empire Healthchoice  
Assurance, Inc. v. McVeigh, 547 U.S. 677, 699 (2006)). 
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This exception did not apply in this case because the Cities’ claims did 
not “require resolution of a substantial question of federal law.”27   
Rather, as the Companies contended, the claims merely implicated nu-
merous federal interests, including “energy policy, national security, and 
foreign policy.”28  Though important, such “policy question[s]” do not 
confer federal jurisdiction over state law claims.29 

The panel also addressed a second exception, known as the “artful-
pleading doctrine,” to the well-pleaded complaint rule.30  This doctrine 
permits removal to federal court when “the pre-emptive force of the 
[federal] statute is so ‘extraordinary’ that it ‘converts an ordinary state 
common-law complaint into one stating a federal claim’” for jurisdic-
tional purposes.31  Courts recognize such complete preemption when a 
federal statute “provide[s] the exclusive cause of action” for a claim and 
“set[s] forth procedures and remedies governing that cause of action,”32 
neither of which the CAA does.33  The Cities’ nuisance claims were also 
not completely preempted by federal common law.34  Indeed, the court 
expressed doubt that the claims implicated federal common law at all, 
since the Ninth Circuit has held that federal public nuisance claims re-
lated to global warming are displaced by the CAA,35 and the existence 
of any remaining common law of interstate pollution was unclear.36  As 
a result, federal jurisdiction did not lie under the well-pleaded complaint 
rule or its exceptions.  The court remanded the cases to the district court 
to determine whether there was another basis for federal jurisdiction.  If 
there was not, the cases would have to return to state court.37 

In eschewing complete preemption of state climate nuisance claims, 
the Ninth Circuit reached the right conclusion but failed to address an 
important consideration that could have also justified its decision: cli-
mate change’s unique properties make it exceedingly difficult, if not im-
possible, for the federal government to adequately address.  As such, 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 27 Id. at 906. 
 28 Id. at 906–07. 
 29 Id. at 907. 
 30 Id. at 905. 
 31 Id. (quoting Caterpillar Inc. v. Williams, 482 U.S. 386, 393 (1987)). 
 32 Id. (quoting Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 8 (2003)). 
 33 Id. at 907–08. 
 34 The panel did not explicitly say this, but in reversing the district court’s ruling, it implicitly 
endorsed such a theory. 
 35 City of Oakland, 969 F.3d at 906 (citing Native Village of Kivalina v. ExxonMobil Corp., 696 
F.3d 849, 858 (9th Cir. 2012)).  Native Village of Kivalina v. ExxonMobil Corp., 696 F.3d 849,  
was itself applying a similar holding by the Supreme Court in American Electric Power Co. v. 
Connecticut, 564 U.S. 410, 423 (2011). 
 36 City of Oakland, 969 F.3d at 906. 
 37 Id. at 911.  The panel did not review the district court’s ruling on personal jurisdiction, noting 
that the Cities could move the district court to vacate its opinion if the cases were remanded to state 
court.  Id. at 911 n.13. 
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one rationale that underlies federal preemption — that the federal  
government can better address certain problems without state involve-
ment — is missing from the climate change context.  In recognition of 
this fact and the surprising reality that some states and localities have 
taken up the federal government’s abandoned mantle to fight climate 
change, courts should adopt a stronger presumption against preempting 
state law climate suits than they would in other policy contexts.38 

As scholars have noted, climate change poses unusually difficult pol-
icy challenges.39  First, it is the ultimate collective action problem;40 ad-
dressing it “will involve the combined activities of every major economy 
in the world.”41  Second, the incentives and costs to mitigate climate 
change are misaligned.  The countries that emit the most GHGs and can 
more effectively stem climate change — notably, the United States — 
will be the last to experience climate change’s most severe effects.42  And 
third, when it comes to climate change, time is costly.  Failing to curb 
GHG emissions now means that the world will need to reduce emissions 
even more in the future.43 

The combination of these elements would make climate change dif-
ficult for any institution to address, but the particular circumstances and 
structure of the federal government make it especially ill-suited to do so.  
For one thing, the United States is one of the most powerful nations in 
the world.  It is also the largest historical emitter of GHGs.44   
Together, these facts make it unlikely that the United States will volun-
tarily commit itself to significantly scaling back its emissions or that 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 38 Courts typically apply a presumption against preempting state law, but “its scope and force 
are not entirely clear.”  Robert L. Glicksman & Richard E. Levy, A Collective Action Perspective on 
Ceiling Preemption by Federal Environmental Regulation: The Case of Global Climate Change, 102 
NW. U. L. REV. 579, 589 (2008).  This comment merely argues that this presumption should be even 
stronger in the case of climate change suits. 
 39 Climate change has been described as a “super wicked” problem.  Kelly Levin et al., Playing  
It Forward: Path Dependency, Progressive Incrementalism, and the “Super Wicked” Problem of  
Global Climate Change 3 (June 3, 2010) (unpublished manuscript), https://citeseerx.ist.psu.edu/ 
viewdoc/download?doi=10.1.1.464.5287&rep=rep1&type=pdf [https://perma.cc/Y5FH-YTB9]. 
 40 Paul G. Harris, Collective Action on Climate Change: The Logic of Regime Failure, 47 NAT. 
RES. J. 195, 196 (2007). 
 41 Daniel A. Farber, Climate Change, Federalism, and the Constitution, 50 ARIZ. L. REV. 879, 
920 (2008). 
 42 See Richard J. Lazarus, Super Wicked Problems and Climate Change: Restraining the Present 
to Liberate the Future, 94 CORNELL L. REV. 1153, 1160, 1170–73 (2009) (describing the “perverse 
combination of the laws of physics and chemistry with patterns of economic industrialization 
around the globe” that causes such a “geographic mismatch” between climate change’s “cause and 
effect,” id. at 1172). 
 43 See id. at 1168. 
 44 Umair Irfan, Why the US Bears the Most Responsibility for Climate Change, in One Chart, VOX 
(Dec. 4, 2019, 2:56 PM), https://www.vox.com/energy-and-environment/2019/4/24/18512804/climate-
change-united-states-china-emissions  [https://perma.cc/989Q-EUY9].  
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another group of nations will succeed at compelling it to do so.45  This 
problem is worsened by the fact that Congress and executive agencies 
face a high risk of legislative and regulatory capture,46 a risk that is par-
ticularly acute in the realm of climate and energy policy, where huge 
international companies wield more power than do many nations.47   
Finally, the federal government was designed to facilitate deliberate, 
countermajoritarian decisionmaking48 that does not respond well to 
problems that need immediate, sweeping action.49 

Nor is the risk of federal government failure on the issue of climate 
change merely theoretical; we already experience it.  Scientists began 
sounding the alarm about catastrophic climate change over forty years 
ago.50  Every year since, the scientific consensus regarding the serious-
ness of the problem and the need for immediate governmental action 
has both broadened and deepened.51  Yet no President or Congress has 
passed the kind of comprehensive federal legislation that is plainly re-
quired to address climate change before it is literally too late.52 

The federal government’s conceptual and proven inability to ade-
quately address the climate crisis bears on whether courts find state laws 
preempted by federal law because such devastating inaction calls into 
question an important theoretical premise implicitly underlying  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 45 See Elaine Kamarck, The Challenging Politics of Climate Change, BROOKINGS  
(Sept. 23, 2019), https://www.brookings.edu/research/the-challenging-politics-of-climate-change 
[https://perma.cc/B9KG-EE7W] (noting that there is no “legal architecture that allows us to reward 
and/or punish those who decrease or increase their greenhouse gas emissions”). 
 46 See Sidney A. Shapiro, The Complexity of Regulatory Capture: Diagnosis, Causality, and  
Remediation, 17 ROGER WILLIAMS U. L. REV. 221, 222 (2012).  
 47 See, e.g., NAOMI ORESKES & ERIK M. CONWAY, MERCHANTS OF DOUBT: HOW A 

HANDFUL OF SCIENTISTS OBSCURED THE TRUTH ON ISSUES FROM TOBACCO SMOKE TO 

GLOBAL WARMING 246–47 (reprt. ed. 2011) (discussing how energy companies have prevented 
government action on global warming). 
 48 See Robert A. Dahl, On Removing Certain Impediments to Democracy in the United States, 
92 POL. SCI. Q. 1, 5 (1977). 
 49 See Yasmin Dawood, Democratic Dysfunction and Constitutional Design, 94 B.U. L. REV. 
913, 917 (2014). 
 50 ORESKES & CONWAY, supra note 47, at 170–74; see also NATHANIEL RICH, LOSING 

EARTH: A RECENT HISTORY 5 (2019) (describing how the world’s most powerful nations almost 
addressed climate change in the decade from 1979 to 1989). 
 51 See, e.g., John Cook et al., Quantifying the Consensus on Anthropogenic Global Warming in the 
Scientific Literature, 8 ENV’T RSCH. LETTERS 1, 2 (2013) (“Repeated surveys of scientists found that 
scientific agreement about [anthropogenic global warming] steadily increased from 1996 to 2009.”). 
 52 See Thomas Frank, Federal Government Is Failing on Climate Readiness, Watchdog Says, E&E 

NEWS (Nov. 27, 2019), https://www.scientificamerican.com/article/federal-government-is-failing-on-
climate-readiness-watchdog-says [https://perma.cc/683B-G7MD].  While the CAA is a powerful tool to 
address air pollution, it does not specifically address GHGs or climate change, and it vests discretion in 
the EPA to determine when and how pollution should be regulated.  A deregulatory administration, see 
Lisa Friedman & Brad Plumer, E.P.A. Announces Repeal of Major Obama-Era Carbon Emissions Rule, 
N.Y. TIMES (Oct. 9, 2017), https://nyti.ms/2y5Irp0 [https://perma.cc/JE2Z-LS5F], or a conservative 
Supreme Court, see West Virginia v. EPA, 136 S. Ct. 1000 (2016) (mem.), could neuter the Act’s potential 
to regulate GHGs.  
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decisions to preempt state law: the federal government more effectively 
addresses certain policy problems without state interference.  Of course, 
judges rarely discuss this assumption explicitly, as doing so could be seen 
as admitting that they are influenced in part by their desired substantive 
policy outcomes.  Instead, courts couch their decisions to preempt in 
theories about Congress’s intent in passing a federal law.53  However, 
beneath this “objective” legal surface, preemption decisions are typically 
accompanied by “a decision to displace state law in some area in order 
to advance perceived federal policy goals.”54  After all, “[t]he whole point 
of preemption is generally to force national uniformity on a particular 
issue, stifling state-by-state diversity and experimentation.”55  Nowhere 
is this preference for uniform federal policy more apparent, or more mis-
placed, than in decisions finding that federal law preempts state climate 
change suits.  Without congressional intent to fall back on, Judge Alsup 
relied explicitly on the need for a “uniform and comprehensive solution” 
to justify preemption.56  But the inevitable result of these decisions — 
dismissing claims because federal common law provides no cause of ac-
tion57 — highlights the mismatch between the desirability of a federal 
response and the federal government’s capacity to offer one.58  Judge 
Alsup drew the wrong message from “the scope of the worldwide pre-
dicament”59: what matters is the scale of our response, not its source. 

Perhaps surprisingly, in the absence of a federal strategy to fight  
climate change, states and localities have emerged as leaders in the 
field.60  They have used a wide array of strategies, including legislative 
limits on GHG emissions61 and executive actions that promote clean 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 53 See Thomas W. Merrill, Preemption and Institutional Choice, 102 NW. U. L. REV. 727,  
740 (2008) (“We find this bromide” that “‘[t]he purpose of Congress is the ultimate touchstone’ . . . 
endlessly repeated . . . .” (alteration in original) (quoting Retail Clerks Int’l Ass’n Loc. 1625 v. 
Schermerhorn, 375 U.S. 96, 103 (1963))). 
 54 Id. at 729; see also id. at 741 (noting that the preemption doctrine “systematically exaggerates 
the role of congressional intent, attributing to Congress judgments that are in fact grounded in 
judicial perceptions about the desirability of displacing state law in any given area”). 
 55 Ernest A. Young, The Rehnquist Court’s Two Federalisms, 83 TEX. L. REV. 1, 130 (2004). 
 56 California v. BP P.L.C., Nos. C 17-06011 & C 17-06012, 2018 WL 1064293, at *3 (N.D. Cal. 
Feb. 27, 2018). 
 57 See City of Oakland v. BP P.L.C., 325 F. Supp. 3d 1017, 1024, 1028 (N.D. Cal. 2018); City of 
New York v. BP P.L.C., 325 F. Supp. 3d 466, 475–76 (S.D.N.Y. 2018). 
 58 Cf. Massachusetts v. Exxon Mobil Corp., 462 F. Supp. 3d 31, 40 n.7 (D. Mass. 2020) (ques-
tioning whether it would be proper to find complete preemption “when the federal scheme is not 
simply ‘more limited’ but has not been created at all”). 
 59 California v. BP P.L.C., 2018 WL 1064293, at *3. 
 60 Glicksman & Levy, supra note 38, at 582.  One scholar calls this phenomenon “compensatory 
federalism.”  Martha Derthick, Compensatory Federalism, in GREENHOUSE GOVERNANCE: 
ADDRESSING CLIMATE CHANGE IN AMERICA 58, 59 (Barry Rabe ed., 2010).  
 61 See, e.g., AB 32 Global Warming Solutions Act of 2006, CAL. AIR RES. BD. (Sept. 28, 2018), 
https://ww2.arb.ca.gov/resources/fact-sheets/ab-32-global-warming-solutions-act-2006 [https://perma. 
cc/TG6F-A239]. 
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energy.62  And of course, they are bringing public nuisance and con-
sumer fraud actions against the major energy producers that have done 
so much to exacerbate the climate crisis.63  This trend could not have 
been predicted; states and localities are arguably even less equipped to 
address climate change than the federal government, as they face greater 
collective action barriers than does a larger, national entity.64  It remains 
for future researchers to further examine why states may succeed in this 
policy arena where the federal government has so spectacularly failed. 

Despite not knowing whether states and localities will ultimately put 
a dent in the climate crisis, courts should adopt a presumption against 
preempting them from trying.  Without the usual assumption underlying 
preemption — that a uniform federal response will be more effective 
without independent state action — it would be imprudent for courts to 
close off any potential avenue to avoid disaster.  Allowing states and 
localities to hold energy companies responsible serves as a “federalism 
hedge”: the “regulatory choice to retain overlapping, interacting, and of-
ten intertwined federal and state roles”65 is desirable because it “provides 
an array of second-best benefits that are likely the optimal possible an-
swer even where, as with climate change, the likely ideal arrangement 
would utilize a single, well-crafted, preemptive and stable federal regu-
latory regime.”66  Permitting subnational governments to file climate 
suits also fosters innovation and allows “‘leader’ jurisdictions to adopt 
more ambitious measures than a nation as a whole is willing to adopt.”67  
With a problem as intractable as climate change, allowing states to ex-
periment and fill gaps left by the federal government is particularly wise. 

Whether City of Oakland or any other state law actions will succeed 
in holding energy companies responsible is yet to be determined.  Their 
plaintiffs certainly face an uphill battle.68  Still, these challenges should 
not be preempted; they may provide a “safety net” in a policy area where 
the federal government has failed to do something it is ill-equipped to 
accomplish on its own.69 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 62 See, e.g., Carbon Pollution Executive Order, WASH. GOVERNOR JAY INSLEE, 
https://www.governor.wa.gov/issues/issues/energy-and-climate/carbon-pollution-executive-order 
[https://perma.cc/MY49-4EGN].  
 63 See, e.g., cases cited supra note 4. 
 64 See Katherine A. Trisolini, All Hands on Deck: Local Governments and the Potential for  
Bidirectional Climate Change Regulation, 62 STAN. L. REV. 669, 681 (2010). 
 65 William W. Buzbee, Federalism Hedging, Entrenchment, and the Climate Challenge, 2017 
WIS. L. REV. 1037, 1039. 
 66 Id. at 1049. 
 67 Richard B. Stewart, States and Cities as Actors in Global Climate Regulation: Unitary vs. 
Plural Architectures, 50 ARIZ. L. REV. 681, 698 (2008). 
 68 See Albert C. Lin & Michael Burger, State Public Nuisance Claims and Climate Change  
Adaptation, 36 PACE ENV’T L. REV. 49, 50–51 (2018). 
 69 Kirsten H. Engel, Harnessing the Benefits of Dynamic Federalism in Environmental Law, 56 
EMORY L.J. 159, 178 (2006). 


