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INTRODUCTION 

ighty years on, we are seeing a resurgence of the antiregulatory and 
antigovernment forces that lost the battle of the New Deal.   

President Trump’s administration has proclaimed the “deconstruction of 
the administrative state” to be one of its main objectives.1  Early Trump 
executive actions quickly delivered on this pledge, with a wide array of 
antiregulatory actions and a budget proposing to slash many agencies’ 
funding.2  Invoking the long-dormant Congressional Review Act3 
(CRA), the Republican-controlled Congress has eagerly repealed numer-
ous regulations promulgated late in the Obama Administration.4  Other 
major legislative and regulatory repeals are pending, and bills that 
would impose the most significant restrictions on administrative gov-
ernance since the Administrative Procedure Act (APA) was adopted in 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
  Stanley H. Fuld Professor of Law, Columbia Law School.  Many thanks to Jessica Bulman-
Pozen, Ariela Dubler, Dick Fallon, Barry Friedman, Jesse Furman, Michael Hyman, Vicki Jackson, 
Jeremy Kessler, Tom Merrill, Henry Monaghan, Anne Joseph O’Connell, Eric Posner, David Pozen, 
Daphna Renan, Neil Siegel, Kevin Stack, Peter Strauss, Kristen Underhill, Adrian Vermeule, Laura 
Weinrib, as well as commenters at faculty workshops at Chicago, Duke, Harvard, and Penn law 
schools, for their very helpful (and speedy!) comments and suggestions — especially to those who 
willingly undertook multiple reads.  Zachary Bannon and Eve Levin provided excellent research 
assistance.  Particular thanks to the Harvard Law Review editorial board and staff for their excellent 
editorial suggestions and efforts in publishing this piece. 
 1 See Philip Rucker & Robert Costa, Bannon Vows a Daily Fight for “Deconstruction of the 
Administrative State,” WASH. POST (Feb. 23, 2017), https://www.washingtonpost.com/politics/top-
wh-strategist-vows-a-daily-fight-for-deconstruction-of-the-administrative-state/2017/02/23/03f6b8 
da-f9ea-11e6-bf01-d47f8cf9b643_story.html [https://perma.cc/8KJ3-5TRR].  Although the Trump 
Administration official who made this proclamation, Steve Bannon, has since been removed from 
his position as President Trump’s Chief Strategist, that removal is unlikely to result in a large-scale 
change in the Trump Administration’s objectives with respect to the administrative state.  See 
Donald J. Trump (@realDonaldTrump), TWITTER (Aug. 29, 2017, 5:26 AM), https://twitter.com/ 
realDonaldTrump/status/902507855584092160 [https://perma.cc/8LFX-LCGH] (reiterating the 
need to “reduce [the] size of government”); see also Josh Dawsey & Nolan D. McCaskill, Bannon 
Out as White House Chief Strategist, POLITICO (Aug. 18, 2017, 6:16 PM), http://www.politico.com/ 
story/2017/08/18/bannon-out-as-white-house-chief-strategist-241786 [https://perma.cc/DJH2-JJ5D]. 
 2 See infra pp. 9–11. 
 3 5 U.S.C. §§ 801–808 (2012). 
 4 See infra pp. 10–11. 
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1946 — like the proposed Regulatory Accountability Act (RAA) — now 
stand a chance of enactment.5  This resistance to administrative govern-
ment reflects antigovernment themes that have been a consistent pres-
ence in national politics since President Reagan’s election in 1980.6  But 
the immediate trigger for the current resurgence of attacks on the ad-
ministrative state is the national regulatory and administrative expan-
sion that took place under President Obama.7 

Of particular relevance here, an attack on the national administra-
tive state is also evident at the Supreme Court.  The anti-administrative 
voices are fewer on the Court than in the political sphere and often speak 
in separate opinions, but they are increasingly prominent.8  Led by  
Justice Thomas, with Chief Justice Roberts, Justice Alito, and now  
Justice Gorsuch sounding similar complaints, they have attacked the 
modern administrative state as a threat to liberty and democracy and 
suggested that its central features may be unconstitutional.9  Conserva-
tive legal scholars have joined the fray, issuing a number of academic 
attacks on the constitutionality of the administrative state that conserva-
tive jurists then feature prominently in their opinions.10  These judicial 
attacks on administrative governance share several key characteristics: 
they are strong on rhetorical criticism of administrative government out 
of proportion to their bottom-line results; they oppose administration 
and bureaucracy, but not greater presidential power; they advocate a 
greater role for the courts to defend individual liberty against the ever- 
expanding national state; and they regularly condemn contemporary na-
tional government for being at odds with the constitutional structure the 
Framers created, though rarely — with the marked exception of Justice 
Thomas — do they develop this originalist argument with any rigor.11 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 5 See infra section I.A; see also Regulatory Accountability Act of 2017, S. 951, 115th Cong. 
(2017); Regulatory Accountability Act of 2017, H.R. 5, 115th Cong. (2017). 
 6 See infra p. 14. 
 7 See, e.g., THEDA SKOCPOL & VANESSA WILLIAMSON, THE TEA PARTY AND THE RE-

MAKING OF REPUBLICAN CONSERVATISM 5–10, 31–32, 77–82 (2012) (tying Tea Party mobiliza-
tion to President Obama’s progressive policy agenda); Zeke J. Miller, President Trump’s Lawyers 
Plan a White House Legal Attack on Federal Agency Power, TIME (Mar. 13, 2017), http://time.com/ 
4700311/donald-trump-white-house-counsel-steve-bannon [https://perma.cc/M7SP-JFN7] (“But the 
fight against [the administrative state’s] growth became a crusade during the Obama years, partic-
ularly in conservative legal circles as they watched the former president rel[y] on regulatory action 
to circumvent an obstructionist Congress.”); see also Robert Moffit, Todd Gaziano & Joseph Postell, 
How to Limit Government in the Age of Obama, HERITAGE FOUND. (June 25, 2013), http://www. 
heritage.org/political-process/report/how-limit-government-the-age-obama [https://perma.cc/XLX6-
PB9G] (discussing tactics to fight against President Obama’s regulatory policy through Congress 
and the courts). 
 8 Cass R. Sunstein & Adrian Vermeule, The New Coke: On the Plural Aims of Administrative 
Law, 2015 SUP. CT. REV. 41, 42–43. 
 9 See infra sections I.B.1–3, pp. 17–31. 
 10 See infra section I.B.4, pp. 31–33. 
 11 See infra section I.C, pp. 33–46.  
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These features, particularly the strong rhetorical condemnation of 
administrative government, typify what I call here contemporary anti-
administrativism.  The presence of such rhetorical anti-administrativism 
in the political sphere is not surprising, but its appearance in judicial 
opinions is more striking.  This rhetorical anti-administrativism forms a 
notable link between the contemporary political and judicial attacks on 
national administrative government.  Further connecting these two is 
the political flavor of many of the lawsuits underlying the current judi-
cial attacks, as well as a shared network of conservative lawyers, organ-
izations, academics, and funders involved in both.12 

The 2016 Term saw few cases embodying the judicial attacks on ad-
ministrative governance and administrative law doctrines that have sur-
faced in recent years.  Nonetheless, anti-administrativism was central to 
the Term’s most important event: the appointment of Justice Gorsuch 
to the Court.  In a concurring opinion issued shortly before his nomina-
tion, then-Judge Gorsuch staked out a strongly anti-administrative po-
sition.  He warned against “permit[ting] executive bureaucracies to swal-
low huge amounts of core judicial and legislative power and concentrate 
federal power in a way that seems more than a little difficult to square 
with the Constitution of the framers’ design,” and drew a straight line 
from such institutional expansion to “governmental encroachment on 
the people’s liberties.”13  These anti-administrative views quickly be-
came a centerpiece of Gorsuch’s Senate confirmation hearings — surely 
never before have so many senators spoken at such length about the 
Chevron14 doctrine of judicial deference to administrative statutory  
interpretations.15 

Whether these anti-administrative attacks will ultimately prove suc-
cessful — and which ones — remains to be seen.  The lack of adminis-
trative retraction under President Reagan offers reason for doubt that 
major politically imposed transformations will occur, and President 
Trump’s campaign promises for infrastructure development, an en-
hanced military, and a crackdown on illegal immigration all entail the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 12 See infra sections I.C, pp. 33–46; II.B, pp. 62–71. 
 13 Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1149 (10th Cir. 2016) (Gorsuch, J., concurring).  
Gorsuch had signaled such concerns before, though not quite as vociferously.  See Caring Hearts 
Pers. Home Servs., Inc. v. Burwell, 824 F.3d 968, 969 (10th Cir. 2016); De Niz Robles v. Lynch, 803 
F.3d 1165, 1171 (10th Cir. 2015); Neil M. Gorsuch, Lecture, Of Lions and Bears, Judges and Legis-
lators, and the Legacy of Justice Scalia, 66 CASE W. RES. L. REV. 905, 911–15 (2016). 
 14 Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984). 
 15 In their brief opening statements, three of the eight Democratic senators expressed their con-
cerns over then-Judge Gorsuch’s views on Chevron.  See Nomination of the Honorable Neil M. 
Gorsuch to Be an Associate Justice of the Supreme Court of the United States, S. COMM. ON THE 

JUDICIARY at 42:33 (Mar. 20, 2017) [hereinafter Gorsuch Confirmation Hearings (Day 1)], 
https://www.judiciary.senate.gov/hearings/watch?hearingid=DD159112-5056-A066-6024-CF83920 
A9E17 [https://perma.cc/DKR7-2M9E] (opening statement of Sen. Feinstein); id. at 2:06:49 (opening 
statement of Sen. Klobuchar); id. at 2:29:01 (opening statement of Sen. Franken). 
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administrative state’s expansion, not its deconstruction.  On the judicial 
front, the most radical constitutional challenges so far have gained little 
traction, with majority support limited to claims that tinker with the 
administrative state at the margin.16  With Justice Gorsuch on the 
Court, some constitutionally rooted pullback in deference doctrines ap-
pears increasingly likely.17  But whether these doctrinal tweaks will 
make much of a difference in practice is a matter of substantial  
dispute.18 

Yet dismissing the present anti-administrative moment as a passing 
craze with little long-term impact would be a mistake.  Enactment of 
measures like the RAA, regulatory rollbacks, and significant cutbacks 
in agency funding could have a lasting effect on the administrative 
state’s functioning and capacity.  Challenges to administrative adjudi-
cation on the horizon may portend more dramatic judicial decisions, and 
some seemingly limited constitutional challenges could yield significant 
administrative disruption.  Even kept to a vocal minority, moreover, 
constitutional attacks can have an outsized effect by sowing doubts 
about administrative legitimacy and thereby limiting the progressive po-
tential of — and public support for — administrative government in the 
future.  And the vocal minority on the courts is likely to grow so long as 
the political branches remain in conservative hands and openly anti-
administrative organizations dominate the judicial appointments pro-
cess.19  The Trump Administration inherited an extraordinarily large 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 16 See infra section I.D, pp. 46–51. 
 17 Justice Gorsuch has expressed more open hostility to doctrines such as Chevron than his 
predecessor, Justice Scalia, did.  See Emily Bazelon & Eric Posner, The Government Gorsuch Wants 
to Undo, N.Y. TIMES (Apr. 1, 2017), https://www.nytimes.com/2017/04/01/sunday-review/the-
government-gorsuch-wants-to-undo.html [https://perma.cc/S5E5-A6UR]. 
 18 See infra pp. 48–49.  Compare Adrian Vermeule, The Separation of Powers Restoration Act 
(in the Age of Trump), YALE J. ON REG.: NOTICE & COMMENT (Nov. 10, 2016), http:// 
yalejreg.com/nc/the-separation-of-powers-restoration-act-in-the-age-of-trump-by-adrian-vermeule/ 
[https://perma.cc/3VuC-593L] (noting that even without Chevron, courts “might decide that defer-
ence just is what the statutory law commands”), with Bazelon & Posner, supra note 17 (arguing that 
without Chevron ambiguous statutory text may have to be sent back to Congress “to redo or not”). 
 19 Jeffrey Toobin, The Conservative Pipeline to the Supreme Court, NEW YORKER (Apr. 17, 
2017), http://www.newyorker.com/magazine/2017/04/17/the-conservative-pipeline-to-the-supreme-
court [https://perma.cc/DW43-NYXF] (describing the role of Leonard Leo, Executive Vice Presi-
dent of the Federalist Society, in the Trump Administration’s judicial-selection process); About Her-
itage, HERITAGE FOUND., http://www.heritage.org/about-heritage/impact [http://perma.cc/TC7B-
KB4E] (“Since our founding in 1973, The Heritage Foundation has been working to advance the 
principles of free enterprise, limited government, individual freedom, traditional American values, 
and a strong national defense.”).  For an example of the Federalist Society’s views on administrative 
government, see generally LIBERTY’S NEMESIS: THE UNCHECKED EXPANSION OF THE 

STATE (Dean Reuter & John Yoo eds., 2016).  The national administrative state is the subject of 
the Federalist Society’s annual convention this year.  See 2017 National Lawyers Convention: Ad-
ministrative Agencies and the Regulatory State, FEDERALIST SOC’Y FOR L. & PUB. POL’Y 

STUD., https://www.fed-soc.org/events/detail/2017-national-lawyers-convention [https://perma.cc/ 
9FVD-69TR]. 
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number of judicial vacancies — more than any recent President since 
Bill Clinton — and will likely have additional Supreme Court vacancies 
to fill.20  The potential thus exists for a significant erosion of adminis-
trative power, albeit perhaps one achieved more incrementally and more 
targeted to particular substantive areas than a sudden or broad retrac-
tion in the administrative state. 

Equally important, the current judicial attack on the administrative 
state merits attention because of the potential harm it poses for the 
Court and for constitutional law.  Although resistance to strong central 
government has a long legacy in the United States, the real forebears of 
today’s anti-administrative movement are not the Framers but rather 
the conservative opponents of an expanding national bureaucracy in the 
1930s.  Like today, the 1930s attack on “agency government” took on a 
strongly constitutional and legal cast, laced with rhetorical condemna-
tion of bureaucratic tyranny and administrative absolutism.21  These 
efforts were plainly political, fueled by business and legal interests 
deeply opposed to pro-labor regulation and economic planning.  The 
Supreme Court’s constitutional opposition to early New Deal measures 
carried heavy political salience as well, triggering President Franklin 
Delano Roosevelt’s contentious plan to pack the Court.22  A similar po-
litical aspect is inseparable from the contemporary administrative at-
tack, as the nomination process for Justice Gorsuch demonstrated.23 

To acknowledge the political cast of contemporary anti-administra-
tivism is not to question that genuine constitutional concerns animate it.  
Such close intertwining of the political and constitutional is characteris-
tic of efforts to construct a new institutional order — and was as true of 
progressive efforts to build out the New Deal administrative state in the 
1930s as it is of contemporary anti-administrativism’s effort to reign in 
that state today.  But recognizing this political cast, and the parallels to 
the 1930s conservative attacks on the New Deal, demonstrates anti- 
administrativism’s radical potential.  It also underscores the extent to 
which judicial opinions that decry the dangers of the ever-expanding 
administrative state risk reinforcing the intense politicization of the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 20 See Jonathan H. Adler, How President Trump Will Shape the Federal Courts, WASH. POST: 
VOLOKH CONSPIRACY (Jan. 20, 2017), http://www.washingtonpost.com/news/volokh-conspiracy/ 
wp/2017/01/20/how-president-trump-will-shape-the-federal-courts/ [https://perma.cc/PAD4-2D4P]; Ryan 
Lovelace, Trump Adviser Leonard Leo Details Plans to Overhaul Judiciary, WASH. EXAMINER 
(May 12, 2017, 2:00 PM), http://www.washingtonexaminer.com/trump-adviser-leonard-leo-details-
plans-to-overhaul-judiciary/article/2622956 [https://perma.cc/UPT3-6HAW] (noting that Trump al-
ready has 134 judicial openings to fill and may eventually have as many as 200, as well as three 
Supreme Court vacancies). 
 21 See infra section II.A, pp. 52–62. 
 22 See id.; see also WILLIAM E. LEUCHTENBURG, THE SUPREME COURT REBORN: THE 

CONSTITUTIONAL REVOLUTION IN THE AGE OF ROOSEVELT 132–62 (1995) (discussing Pres-
ident Roosevelt’s “court-packing” plan and the controversy surrounding it). 
 23 See infra section II.B, pp. 62–71. 
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Court — a result particularly hard to justify when (at least so far) these 
opinions’ bottom-line impact does not match their polarizing rhetoric. 

Perhaps most problematic, anti-administrativism misdiagnoses the 
administrative state’s constitutional status.  Anti-administrativists paint 
the administrative state as fundamentally at odds with the Constitu-
tion’s separation of powers system, combining together in agencies the 
legislative, executive, and judicial authorities that the Constitution vests 
in different branches and producing unaccountable and aggrandized 
power in the process.  In fact, however, the administrative state is es-
sential for actualizing constitutional separation of powers today, serving 
both to constrain executive power and to mitigate the dangers of presi-
dential unilateralism while also enabling effective governance.  Far from 
being constitutionally suspect, the administrative state thus yields im-
portant constitutional benefits.  Anti-administrativists fail to recognize 
that the key administrative state features that they condemn, such as 
bureaucracy with its internal oversight mechanisms and expert civil ser-
vice, are essential for the accountable, constrained, and effective exercise 
of executive power. 

Even further, the administrative state today is constitutionally oblig-
atory, given the broad delegations of authority to the executive branch 
that represent the central reality of contemporary national government.  
Those delegations are necessary given the economic, social, scientific, 
and technological realities of our day.  Not surprisingly, therefore,  
very few anti-administrativists are willing to call such delegation of 
power into serious constitutional question.  But they fail to realize  
that delegation comes with substantial constitutional strings attached.   
In particular, many of the administrative state’s features that anti- 
administrativists decry follow as necessary consequences of delegation. 

By refusing to recognize the administrative state’s essential place in 
our constitutional order, contemporary anti-administrativism forestalls 
development of a separation of powers analysis better tailored to the 
reality of current government.  Rather than laying siege to the adminis-
trative state, such an analysis would seek to maximize the constitutional 
benefits that the administrative state has to offer.  And it would reorient 
constitutional analysis to considering not just constitutional constraints 
on government but also constitutional obligations to govern. 

Part I of what follows describes the current attacks on the adminis-
trative state and assesses their central analytic moves, focusing in par-
ticular on judicial anti-administrativism.  It then takes up the question 
of whether the current attack is likely to make a difference, arguing that 
this attack holds greater significance for national administrative govern-
ance than might at first appear.  Part II adopts a historical lens, identi-
fying contemporary anti-administrativism as the latest episode in a con-
servative campaign against administrative governance that stretches 
back to the early twentieth century, in particular to battles over the New 
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Deal in the 1930s.  After highlighting parallels between the contempo-
rary attacks and 1930s efforts to hamstring New Deal administrative 
agencies, Part II draws out cautionary historical lessons for the Court.  
Part III turns to analyzing the constitutional functions of the adminis-
trative state.  Here, too, the 1930s hold important lessons, underscoring 
the administrative state’s constitutional role in both enabling and con-
straining executive power.  Recognizing these constitutional functions 
opens the door to a very different account of the administrative state’s 
constitutional status from what the anti-administrativists offer.  This 
Part then takes the constitutional argument a step further, contending 
that the contemporary reality of delegation makes core features of the 
administrative state constitutionally obligatory. 

A word on terminology at the outset: The term “administrative state” 
is frequently bandied about, but often carries very different meanings.  
In promising to deconstruct the administrative state, for instance, the 
Trump Administration presumably does not mean to include the mech-
anisms of bureaucratic power that allow the President to oversee agency 
actions.  As used here, the administrative state includes those oversight 
mechanisms, as well as other core features of national administrative 
governance: agencies wielding broad discretion through a combination 
of rulemaking, adjudication, enforcement, and managerial functions; the 
personnel who perform these activities, from the civil service and pro-
fessional staff through to political appointees, agency heads, and White 
House overseers; and the institutional arrangements and issuances that 
help structure these activities.  In short, it includes all the actors and 
activities involved in fashioning and implementing national regulation 
and administration — including that which occurs in hybrid forms and 
spans traditional public-private and nation-state boundaries.24  An un-
fortunate implication of invoking the administrative state writ large is 
that it conveys the idea of a single monolithic entity, whereas in reality 
national administrative government contains within it tremendous va-
riety, cooperation, and rivalry — a pluralistic dynamic that obtains 
within individual agencies as well.  The administrative state writ large 
is nonetheless a helpful analytic conceit here as a stand-in for the arche-
typal characteristics of national administrative government now under 
attack. 

I.  THE CONTEMPORARY ATTACK ON THE 
ADMINISTRATIVE STATE 

Across a range of public arenas — political, judicial, and academic 
in particular — conservative and libertarian challenges to administra-
tive governance currently claim center stage.  Sustained resistance to 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 24 See Anne Joseph O’Connell, Bureaucracy at the Boundary, 162 U. PA. L. REV. 841, 855–63 
(2014). 
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national administrative power is no stranger to American public life.  It 
has been a feature of national politics for decades, going back to the 
Reagan revolution of the 1980s and Barry Goldwater’s 1964 presidential 
campaign that preceded it.25  The striking feature of the current chal-
lenges, however, is the extent to which they are surfacing in court and 
being framed in terms of constitutional doctrine.  The problems these 
attacks identify with the administrative state are not simply the policies 
it advances, its role as the engine for social regulation, or its domination 
by progressive bureaucrats.  More than this, the national administrative 
state is attacked as fundamentally unconstitutional.  While still a minor-
ity position, this view is gaining more judicial and academic traction 
than at any point since the 1930s. 

The first step in assessing the significance of the current attack is 
understanding its full contours.  This Part takes on that descriptive task, 
detailing the current attacks on administrative governance.  It focuses 
in greatest detail on the attack in the courts, where a variety of legal 
challenges, some constitutional and some not, are surfacing.  This Part 
then identifies and examines several central features that these attacks 
on the administrative state share and assesses their likely impact. 

A.  The Political Attack 

The political attack on the national administrative state is hard to 
miss.  Even separate from the Trump Administration’s promise to “de-
construct[] the administrative state” or its identification of a dangerous 
“deep state” opposed to the President, the Administration’s initial ac-
tions have been aggressively antiregulatory.26  These actions include spe-
cific area rollbacks, such as instructions that agencies repeal, waive, or 
delay implementation of major Obama Administration regulatory initi-
atives in the environmental, financial regulation, and health care are-
nas.27  But they also encompass dramatic transsubstantive measures, in 
particular requirements that agencies establish task forces focused on 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 25 Leading accounts of contemporary American conservatism date its birth to the 1950s, but it 
only appeared in contemporary national political life with the Goldwater campaign and did not 
gain significant popular traction until Reagan.  See LISA MCGIRR, SUBURBAN WARRIORS: THE 

ORIGINS OF THE NEW AMERICAN RIGHT 111–46, 187–216 (2001). 
 26 See Rucker & Costa, supra note 1; Matthew Nussbaum et al., Trump’s Obsession over Russia 
Probe Deepens, POLITICO (May 28, 2017, 10:10 PM), http://www.politico.com/story/2017/05/28/ 
trump-russia-advice-238911 [https://perma.cc/94U8-3PAJ]. 
 27 Exec. Order No. 13,783, 82 Fed. Reg. 16,093 (Mar. 31, 2017) (Promoting Energy Independence 
and Economic Growth); Exec. Order No. 13,772, 82 Fed. Reg. 9965 (Feb. 8, 2017) (Core Principles 
for Regulating the United States Financial System); Exec. Order No. 13,765, 82 Fed. Reg. 8351 (Jan. 
24, 2017) (Minimizing the Economic Burden of the Patient Protection and Affordable Care Act 
Pending Repeal); see also Fiduciary Duty Rule, Memorandum for the Secretary of Labor, 82 Fed. 
Reg. 9675 (Feb. 7, 2017). 
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regulatory repeal,28 repeal two regulations for each new regulation they 
propose, and keep additional regulatory costs at zero.29  President 
Trump’s cabinet is composed of individuals who have long opposed the 
agencies and programs they now lead30 and his budget proposes to dra-
matically slash funding for a large swath of nonmilitary agencies.31  
Business interests are enjoying a regulatory retraction of unprecedented 
proportions, with the combination of executive branch actions and  
Congress’s disapproval of late Obama Administration rules under the 
CRA.32  By the time the window for disapproval closed, Congress had 
overturned fourteen Obama regulations — which was thirteen more 
regulatory disapprovals than had previously occurred in the CRA’s 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 28 See Exec. Order No. 13,777, 82 Fed. Reg. 12,285 (Mar. 1, 2017) (Enforcing the Regulatory 
Reform Agenda); Danielle Ivory & Robert Faturechi, The Deep Industry Ties of Trump’s Deregula-
tion Teams, N.Y. TIMES (July 11, 2017), https://www.nytimes.com/2017/07/11/business/the-deep- 
industry-ties-of-trumps-deregulation-teams.html [https://perma.cc/7XRZ-3ZYJ].  
 29 See Exec. Order No. 13,771, 82 Fed. Reg. 9339 (Feb. 3, 2017) (Reducing Regulation and Con-
trolling Regulatory Costs); Memorandum from Dominic J. Mancini, Acting Adm’r, Office of Info. 
& Regulatory Affairs, to Regulatory Policy Officers at Exec. Dep’ts & Agencies & Managing & 
Exec. Dirs. of Certain Agencies and Comm’ns (Feb. 2, 2017), https://www.whitehouse.gov/the-
press-office/2017/02/02/interim-guidance-implementing-section-2-executive-order-january-30-2017 
[https://perma.cc/2NBH-LW56].  For early assessments of President Trump’s administrative 
agenda, see Daniel A. Farber, Presidential Administration Under Trump 16–21 (Univ. of Cal. Berke-
ley Pub. Law Research Paper, 2017), https://ssrn.com/abstract=3015591 [https://perma.cc/B782-
MCA9]; and Peter L. Strauss, The Trump Transition and American Administrative Law (May 2017) 
(unpublished manuscript) (on file with the Harvard Law School Library). 
 30 See, e.g., Juliet Eilperin & Steven Mufson, Trump Taps Former Texas Gov. Rick Perry to Head 
Energy Department He Once Vowed to Abolish, WASH. POST (Dec. 14, 2016), https://www.wash-
ingtonpost.com/news/energy-environment/wp/2016/12/13/trump-taps-former-texas-gov-rick-perry-
to-head-energy-department-he-once-vowed-to-abolish/ [https://perma.cc/JLH5-CHBR]; Eric Lip-
ton & Coral Davenport, Scott Pruitt, Trump’s E.P.A. Pick, Backed Industry Donors over Regulators, 
N.Y. TIMES (Jan. 14, 2017), https://www.nytimes.com/2017/01/14/us/scott-pruitt-trump-epa-
pick.html [https://perma.cc/DP3W-CJW2]; see also Kate Zernike, Betsy DeVos, Trump’s Education 
Pick, Has Steered Money from Public Schools, N.Y. TIMES (Nov. 23, 2016), https://www.ny-
times.com/2016/11/23/us/politics/betsy-devos-trumps-education-pick-has-steered-money-from-pub-
lic-schools.html [https://perma.cc/X96D-29UK] (describing Secretary DeVos’s prior efforts to shift 
funding away from public schools). 
 31 Gregor Aisch & Alicia Parlapiano, How Trump’s Budget Would Affect Every Part of Govern-
ment, N.Y. TIMES (May 23, 2017), https://www.nytimes.com/interactive/2017/05/23/us/poli-
tics/trump-budget-details.html [https://perma.cc/U5H5-JHCX]; Kim Soffen & Denise Lu, What 
Trump Cut in His Agency Budgets, WASH. POST (May 23, 2017), https://www.washingtonpost.com/ 
graphics/politics/trump-presidential-budget-2018-proposal/ [https://perma.cc/RHC7-BXTY]. 
 32 Per a count by the New York Times, over ninety Obama-era regulations were delayed, sus-
pended, or reversed in President Trump’s first month and a half in office alone.  Eric Lipton & 
Binyamin Appelbaum, Leashes Come off Wall Street, Gun Sellers, Polluters and More, N.Y. TIMES 
(Mar. 5, 2017), https://www.nytimes.com/2017/03/05/us/politics/trump-deregulation-guns-wall-st-
climate.html [https://perma.cc/HF7E-WS5Y]; see also Barry Meier & Danielle Ivory, Under Trump, 
Worker Protections Are Viewed with New Skepticism, N.Y. TIMES (June 5, 2017), https://www.ny-
times.com/2017/06/05/business/under-trump-worker-protections-are-viewed-with-new-skepticism. 
html [https://perma.cc/TY3H-XRZJ]; Hiroko Tabuchi & Eric Lipton, How Rollbacks at Scott 
Pruitt’s E.P.A. Are a Boon to Oil and Gas, N.Y. TIMES (May 20, 2017), https://www.nytimes.com/ 
2017/05/20/business/energy-environment/devon-energy.html [https://perma.cc/Z9NU-SKZB]. 
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twenty-one year life.33  Agency teams — often with business ties — have 
sought to delay numerous rules immediately, although such efforts have 
already faced resistance from courts.34  Importantly, the Trump Admin-
istration has also proposed some measures that would expand the ad-
ministrative state — for example, by adding over 15,000 more immigra-
tion employees.35  And some ostensibly deregulatory measures, such as 
congressional Republicans’ efforts to repeal the Affordable Care Act, 
may well entail substantial grants of new administrative authority.36  
But the overall thrust since the Trump Administration came into office 
has been in a strongly deregulatory direction. 

Even more significant for the administrative state would be enact-
ment of congressional measures like the proposed RAA.  The Senate’s 
version of the RAA would require agencies, upon request, to hold oral 
evidentiary hearings on any “specific scientific, technical, economic, or 
other complex factual issues that are genuinely disputed” in high-impact 
rulemakings (those with an expected annual economic impact of $1 bil-
lion or more) and in some major rulemakings (those with an expected 
annual economic impact of $100 million or more).37  It would also limit 
the use of interim final rulemaking, require high-impact rules to meet a 
higher evidentiary standard, and limit judicial deference to an agency’s 
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 33 See Alex Guillén, GOP Onslaught on Obama’s “Midnight Rules” Comes to an End, POLITICO 
(May 7, 2017, 7:10 AM), http://www.politico.com/story/2017/05/07/obama-regulations-gop-mid-
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Obama-Era Regulations, WASH. POST (July 20, 2017), https://www.washingtonpost.com/business/ 
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 35 Eric Katz, Trump’s Orders Calling for 15,000 New Federal Employees Could Face Setbacks, 
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recently, President Trump proposed and then signed into law a multibillion dollar expansion in 
federal disaster relief.  See Mike DeBonis & Kelsey Snell, Trump Signs $15 Billion Harvey Aid 
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SXA6-QQM2]. 
 37 S. 951, 115th Cong. §§ 2–3 (2017). 
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interpretations of its own rules.38  The House version is more extreme, 
requiring an agency to hold formal trial-like hearings when proposing a 
high-impact rule and, for all rulemakings, often to hold an initial hearing 
at which interested parties can challenge the information on which the 
agency plans to rely.39  Both bills would also impose additional evalua-
tion requirements on agencies and expand the availability of judicial 
review of agency actions;40 and the House version forbids agencies from 
implementing rules until all legal challenges to them are resolved.41  Ad-
ditionally, the House incorporated the proposed Separation of Powers 
Restoration Act in its version, which would require courts to “decide de 
novo all relevant questions of law, including the interpretation of con-
stitutional and statutory provisions, and rules made by agencies.”42   
Although some question how burdensome the Senate version would 
be,43 past experience with oral hearing and trial-type procedures under 
the APA’s formal rulemaking provisions and other statutes strongly sug-
gests that both measures would be significantly onerous and resource 
consuming for agencies.44  A separate proposed measure, the Regula-
tions from the Executive in Need of Scrutiny (REINS) Act, would not 
impose additional procedures on agencies but instead require Congress 
enact a joint resolution of approval before any major rule could go into 
effect.45  Given the notorious difficulty Congress has had recently in 
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 38 Id. §§ 3–4. 
 39 H.R. 5, 115th Cong. § 103 (2017). 
 40 See id.; S. 951 §§ 3–4. 
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 42 Id. §§ 201–202; see also H.R. 76, 115th Cong. (2017) (as a standalone bill).  
 43 Compare Kent Barnett, Opinion, Looking More Closely at the Platypus of Formal Rulemak-
ing, REG. REV. (May 11, 2017), https://www.theregreview.org/2017/05/11/Barnett-platypus-formal-
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Attempt to Halt Regulation, REG. REV. (May 18, 2017), https://www.theregreview.org/2017/05/18/ 
funk-formal-rulemaking-halt-regulation/ [https://perma.cc/2Y88-WDBS].  
 44 See Funk, supra note 43; see also Martha Roberts, Opinion, The Misguided Regulatory Ac-
countability Act, REG. REV. (Mar. 29, 2017), https://www.theregreview.org/2017/03/29/roberts-mis-
guided-regulatory-accountability-act/ [https://perma.cc/386L-RVKW] (arguing that the RAA would 
impose cost assessment and formal rulemaking requirements that hobbled the Toxic Substances 
Control Act, 15 U.S.C. §§ 2601–2697 (2012), prior to that Act’s reform).  But see Aaron L. Nielson, 
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 45 See H.R. 26 § 3, 115th Cong. (2017). 
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passing legislation, the REINS Act would even more clearly stop regu-
lation in its tracks.46 

Much advocacy for these legislative and regulatory measures de-
scribes administrative government in harsh terms, for example invoking 
the need to rein in an “out-of-control bureaucracy”47 intent on imposing 
costly, “job-crushing” regulations.48  An equally frequent refrain is con-
demnation of rampant “Obama administration overreach.”49  Yet in 
2017 the RAA’s backers adopted a more constitutional register, arguing 
that “[i]n recent years . . . we have seen th[e] separation of powers un-
dermined by an overzealous bureaucracy that creates laws, then exe-
cutes those laws, and then acts as their own appeal authority.”50  No 
doubt this constitutional turn reflects in part the separation of powers 
concerns now expressly in the bill.  But such constitutional rhetoric also 
surfaces in the REINS Act, which emphasizes that the Constitution 
vests the legislative power in Congress.51  It was also strongly present 
in the 2016 Republican national platform, which repeatedly portrayed 
the growth in the national administrative state as a constitutional cri-
sis.52  And it echoes the heavily constitutional discourse of the Tea Party, 
whose 2010 protests against the financial bailouts and the Affordable 
Care Act in the name of limited government and fiscal constraint 
marked the advent of the current anti-administrative moment.53 

Trump is hardly the first or even the most anti-administrative mod-
ern President.  President Richard Nixon also repeatedly attacked the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
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 48 President Donald J. Trump, Remarks in Joint Address to Congress (Feb. 28, 2017), 
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115th Cong. (2017)); 163 CONG. REC. H761 (daily ed. Jan. 31, 2017) (statement of Rep. Newhouse 
on H.R.J. Res. 38, 115th Cong. (2017)); see 163 CONG. REC. H903 (daily ed. Feb. 2, 2017) (statement 
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 50 163 CONG. REC. H253 (daily ed. Jan. 10, 2017) (statement of Rep. Bacon); see also 163 CONG. 
REC. H328–29 (daily ed. Jan. 11, 2017) (statement of Rep. McCarthy). 
 51 See H.R. 26, 115th Cong. § 2 (2017). 
 52 See 2016 REPUBLICAN NAT’L CONVENTION, REPUBLICAN PLATFORM 2016, at 9–10 
(2016), https://prod-cdn-static.gop.com/media/documents/DRAFT_12_FINAL[1]-ben_1468872234. 
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federal bureaucracy,54 and President George W. Bush was famous for 
centralizing and politicizing the executive branch to bring administra-
tive government more under his control.55  Democratic Presidents have 
done their share of bureaucracy bashing as well, with President Bill 
Clinton proclaiming that the “era of big Government is over”56 and Vice 
President Al Gore spearheading the New Performance Review, an effort 
“to change the culture of our national bureaucracy away from compla-
cency and entitlement” and to provide the “honest and efficient” gov-
ernment that the “American people deserve . . . [but] for too long . . . ha-
ven’t gotten.”57  The closest parallel to President Trump, however, is 
President Ronald Reagan, who campaigned on similar promises of dra-
matically cutting back the national government and made regulatory 
relief “one of the four ‘cornerstones’” of his program for economic re-
covery.58  Reagan is credited with prominently injecting antigovernmen-
tal rhetoric back into national political discourse; he famously pro-
claimed in his first inaugural address that “government is not the 
solution to our problem; government is the problem.”59  Reagan, too, 
appointed outsiders committed to rolling back the agencies they led, 
slashed agency budgets, and pushed for repeal of statutes requiring ex-
tensive regulatory regimes as well as abolition of some agencies.60 

The promises of regulatory reduction and downsizing of government, 
however, largely went unfulfilled.  Much of the deregulation achieved 
under Reagan resulted from controlling implementation and administra-
tion of existing statutes, not from legislative repeals.61  More to the point, 
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the Reagan Administration’s efforts at deregulation and curtailing ad-
ministrative government are largely considered a failure.62  Governmen-
tal spending increased, no major domestic programs were terminated, 
and by the start of Reagan’s second term regulatory relief was firmly off 
the agenda.63  If anything, the Reagan era sowed the seeds for what 
conservatives today view as executive overreach.  It was the Reagan 
Administration’s deregulatory efforts that produced the Chevron doc-
trine and deference to an agency’s reasonable interpretation of ambigu-
ous statutes that it implements.64  It was also the Reagan Administration 
that developed centralized regulatory review and pushed for recognition 
of constitutionally protected presidential control of administration.65  
Over subsequent decades both Republican and Democratic Presidents 
developed these tools of presidential control even further.  In particular, 
President Obama used his powers of administrative direction and over-
sight to push progressive policies stymied in Congress.66  Once Repub-
lican mainstays, Chevron deference and presidential administrative con-
trol quickly became the bêtes noires of conservatives.67 

Thus, if past experience is any guide, the current political attack 
seems unlikely to dramatically transform the administrative state.  Ad-
ministrative government’s endurance reflects basic political as well as 
economic, social, and technological realities.  An administrative state is 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 62 WILENTZ, supra note 59, at 194–96. 
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unavoidable today for the country to function; the question is not 
whether an administrative state will exist, but rather what will be the 
scope and focus of its activities.68  Many government programs are pop-
ular or lobbied for by well-connected interest groups;69 even those clam-
oring vociferously for a rollback of national government, such as the Tea 
Party, are strongly committed to some features of modern administrative 
governance.70  Moreover, Presidents need the administrative state to 
achieve their policy goals.  This is as true of President Trump as of his 
predecessors: Trump’s campaign promises of significant infrastructure 
development, growing the military, and a crackdown on immigration all 
entail administrative expansions.71  Further, enactment of burdensome 
procedural constraints or legislation retracting deference would only 
serve to make the Trump Administration’s efforts to repeal regulations 
significantly harder.72  Instead, a more likely move — again following 
in the footsteps of Reagan and subsequent Presidents — would be for 
the Trump Administration to seek to achieve deregulation from within 
the executive branch, as it already has started to do. 

But past experience in fact may not be a good guide, because the 
national political situation today differs in important ways from that of 
the 1980s.  Most salient here is the alarming increase in political polari-
zation, with the two parties significantly more ideologically divided from 
each other and more internally ideologically consistent than they were 
when Reagan was President.73  Moreover, the divergence between the 
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 68 Pojanowski, supra note 67, at 1075.  
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parties is particularly stark when it comes to the role of government, 
with recent surveys indicating that Republicans and Republican-leaning 
independents strongly prefer a smaller government providing fewer ser-
vices (74%), whereas Democrats and Democratic-leaning independents 
strongly prefer a bigger government with more services (65%).74  This 
divide is plainly evident in Congress, where the barrier to the RAA’s 
enactment is near-solid Democratic opposition in the closely split  
Senate, making it difficult for the RAA’s backers to secure the necessary 
supermajority of sixty votes to overcome a Democratic filibuster.  Were 
the makeup of the Senate to turn more Republican, or were the Senate 
to do away with the filibuster, the RAA might well be enacted — par-
ticularly if Republicans conclude (as Democrats did in 1946 with respect 
to the APA) that their control of the executive branch is likely to be 
limited and enactment of the RAA is thus in their long-term interests.75 

B.  The Judicial and Academic Attack 

The current judicial challenges to national administrative govern-
ment fall into three general categories: separation of powers challenges; 
subconstitutional challenges with a separation of powers background; 
and other constitutional challenges.  Academic scholarship sounds sim-
ilar themes, albeit with more of an individual rights flavor. 

1.  Separation of Powers. — The separation of powers challenges can 
further be subdivided by subject matter, again into three groupings: 
presidential power, in particular presidential appointment and removal 
authority; administrative adjudication; and delegation of authority to 
the executive branch. 

(a)  Presidential Power. — So far, presidential power challenges 
have been the most successful, in part reflecting longstanding doctrinal 
uncertainty about the scope of the President’s removal powers.  In the 
2010 case of Free Enterprise Fund v. Public Co. Accounting Oversight 
Board,76 a 5–4 Court invalidated for-cause removal protections for 
members of the Public Company Accounting Oversight Board 
(PCAOB), an entity that oversees the accounting industry and whose 
members are appointed by the Securities and Exchange Commission 
(SEC).  According to Chief Justice Roberts’s majority opinion, because 
the members of the SEC also enjoyed for-cause removal protection, the 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
C. Jacobson, Partisan Polarization in American Politics: A Background Paper, 43 PRESIDENTIAL 

STUD. Q. 688, 690–700 (2013) (describing polarization in Congress and arguing that it reflects in-
creased polarization in party bases). 
 74 With Budget Debate Looming, Growing Share of Public Prefers Bigger Government, PEW 

RES. CTR. (Apr. 24, 2017), http://www.people-press.org/2017/04/24/with-budget-debate-looming-
growing-share-of-public-prefers-bigger-government/3/ [https://perma.cc/84JW-2JZX]. 
 75 McNollgast, The Political Origins of the Administrative Procedure Act, 15 J.L. ECON. & 

ORG. 180, 180–83 (1999).   
 76 561 U.S. 477 (2010).  
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result was a double for-cause protection that eviscerated the President’s 
control over the PCAOB and thereby impaired his ability to ensure that 
the laws be faithfully executed.77  Free Enterprise has sparked a cottage 
industry of separation of powers challenges, including PHH Corp. v. 
Consumer Financial Protection Bureau,78 in which a 2–1 panel of the 
D.C. Circuit invalidated the removal protections for the Director of the 
Consumer Financial Protection Bureau (CFPB), an agency newly cre-
ated by the Dodd-Frank Wall Street Reform and Consumer Fairness 
Act (Dodd-Frank).79  According to the panel decision, now vacated 
pending en banc review, the concentration of CFPB’s significant powers 
in a single director, rather than a multimember commission such as other 
independent agencies, removed important checks on accumulated power 
and rendered the arrangement unconstitutional.80 

Both Free Enterprise’s prohibition on double for-cause removal pro-
tection and PHH Corp.’s requirement that independent agencies be 
headed by multimember commissions represent new constitutional lim-
its on Congress’s power to fashion administrative arrangements.  Both 
decisions in turn justified their results in part on the novelty of the ad-
ministrative structures they confronted.81  In Free Enterprise, Chief  
Justice Roberts’s majority opinion maintained that “the most telling in-
dication of [a] severe constitutional problem . . . is the lack of historical 
precedent” for Congress’s action,82 a principle on which the D.C. Circuit 
panel heavily relied in PHH Corp.83  The constitutionally suspect char-
acter of administrative novelty was also emphasized by the Court in 
NLRB v. Noel Canning,84 which provided the Supreme Court with its 
first occasion to interpret the meaning of the Recess Appointments 
Clause.85  President Obama’s actions underlying Noel Canning were 
novel; no President had previously made recess appointments during a 
pro forma session — nor, indeed, had pro forma sessions been used to 
stymie recess appointments before 2007.86  In Noel Canning, Justice 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 77 Id. at 495–99.  
 78 839 F.3d 1 (D.C. Cir. 2016), vacated and reh’g en banc granted, No. 15-1177, 2017 U.S. App. 
LEXIS 2733 (D.C. Cir. Feb. 16, 2017).  
 79 Pub. L. No. 11-203, 124 Stat. 1376 (2010) (codified as amended in scattered sections of the 
U.S. Code). 
 80 PHH Corp., 839 F.3d at 16. 
 81 Antinovelty has surfaced in a number of structural constitutional challenges of late.  See Leah 
M. Litman, Debunking Antinovelty, 66 DUKE L.J. 1407, 1415–21 (2017). 
 82 561 U.S. at 505 (quoting Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 537 F.3d 
667, 699 (D.C. Cir. 2008) (Kavanaugh, J., dissenting)). 
 83 839 F.3d at 22. 
 84 134 S. Ct. 2550 (2014).  
 85 Id. at 2560; see U.S. CONST. art. II, § 2, cl. 3. 
 86 Gillian E. Metzger, Appointments, Innovation, and the Judicial-Political Divide, 64 DUKE 

L.J. 1607, 1609, 1619–20 (2015); David E. Pozen, Self-Help and the Separation of Powers, 124 YALE 

L.J. 2, 46 (2014). 
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Breyer’s majority opinion underscored the importance of historical prac-
tice in holding that President Obama’s unprecedented action fell outside 
the scope of the recess appointments power.87  But on the same basis, 
the majority ruled that recess appointments can be used during intrases-
sion recesses and to fill vacancies that already exist when the recess oc-
curs, concluding these practices were by now long established and ac-
corded with the purpose of the clause.88  Here Justice Scalia, writing 
also for Chief Justice Roberts and Justices Thomas and Alito, disagreed 
that longstanding historical practice was clear and also challenged the 
majority’s reliance on twentieth-century historical practice as an aban-
donment of the Court’s constitutional responsibilities.89 

Hence, in addition to rejecting administratively novel arrangements, 
at least three current members of the Court would appear to give little 
weight to the tenure of administrative arrangements in assessing their 
constitutionality.90  This asymmetry — novelty can condemn an admin-
istrative arrangement, but lack of novelty can’t save it — displays a 
skepticism toward administrative government on the part of a sizeable 
group on the Court.  Although no constitutional separation of powers 
challenges came before the Court in the 2016 Term, the question of his-
torical practice surfaced in NLRB v. SW General, Inc.,91 a case on the 
scope of the President’s power to fill vacancies under the Federal  
Vacancies Reform Act92 (FVRA).  Chief Justice Roberts wrote for the 
Court that the Act barred those who were nominated to a vacant office 
requiring Senate confirmation from serving in the same office in an act-
ing capacity (with an exception for nominees who had previously served 
a set period as first assistants to the office at issue).93  Ever since 1998, 
when the FVRA was enacted, both the Office of Legal Counsel and the 
General Accountability Office had read the Act’s prohibition as apply-
ing more narrowly.94  Concluding “[h]istorical practice is too grand a 
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 87 134 S. Ct. at 2567, 2574. 
 88 Id. at 2566–68.  This approach to novelty marked a change from Justice Breyer’s approach 
in Free Enterprise.  Dissenting there, Justice Breyer thought this novelty of no moment, emphasiz-
ing the variety of administrative structures and the importance of “flexibility needed to adapt stat-
utory law to changing circumstances.”  561 U.S. 477, 520 (2010) (Breyer, J., dissenting); see id. at 
514–20. 
 89 Noel Canning, 134 S. Ct. at 2592 (Scalia, J., concurring in the judgment). 
 90 It seems quite likely that Justice Gorsuch would be of a similar view, given his approach to 
related separation of powers challenges.  See supra notes 13–17 and accompanying text. 
 91 137 S. Ct. 929 (2017).  
 92 5 U.S.C. §§ 3345–3349 (2012). 
 93 SW General, 137 S. Ct. at 932. 
 94 See id. at 943; Guidance on Application of Federal Vacancies Reform Act of 1998, 23 Op. 
O.L.C. 60, 64 (1999) (interpreting the FVRA’s ban as applying only when a first assistant became 
an acting officer before serving the requisite ninety-day period, but not applying to other officers 
the FVRA made eligible to serve in an acting capacity). 
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title for [this] evidence,” Roberts rejected the relevance of these past in-
terpretations without calling Noel Canning into question.95  The most 
extreme claim in SW General was made by Justice Thomas, who argued 
in a concurrence that the Constitution likely prohibited any non-Senate-
confirmed appointment to a principal officer position, even in an acting 
capacity.96 

(b)  Administrative Adjudication. — Free Enterprise has also sur-
faced in the administrative adjudication context, with a number of cases 
challenging the appointment and removal processes for administrative 
law judges (ALJs) at the SEC.  Defendants facing administrative en-
forcement proceedings as a result of Dodd-Frank’s expansion of the 
SEC’s adjudication authority have argued that the ALJs presiding over 
their proceedings are inferior officers.97  Under governing statutes, ALJs 
are competitively selected by the Office of Personnel Management 
(OPM), with agencies choosing an ALJ to hire from the three highest-
scoring names on a list that OPM compiles.98  By SEC rule, the agency’s 
chief ALJ selects which of these three candidates to hire — an arrange-
ment that all concede would be unconstitutional if ALJs were indeed 
inferior officers, given the requirement that inferior officers be selected 
by the President (with or without Senate confirmation), heads of depart-
ment, or courts of law.99  Moreover, ALJs enjoy elaborate independence 
protections.  Those protections include not only strong salary and for-
cause removal protection for themselves, but also removal only after a 
formal on-the-record hearing by the Merit Systems Protection Board, 
the members of which also enjoy for-cause removal protection.100  These 
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 95 SW General, 137 S. Ct. at 943 (internal quotation marks omitted). 
 96 Id. at 948–49 (Thomas, J., concurring). 
 97 See, e.g., Bandimere v. SEC, 844 F.3d 1168, 1171 (10th Cir. 2016); Raymond J. Lucia Cos. v. 
SEC, 832 F.3d 277, 289 (D.C. Cir. 2016), aff’d by an equally divided en banc court, No. 15-1345, 
2017 WL 2727019 (D.C. Cir. June 26, 2017) (per curiam); Hill v. SEC, 825 F.3d 1236, 1239 (11th 
Cir. 2016); Duka v. SEC, 103 F. Supp. 3d 382, 393 (S.D.N.Y. 2015). 
 98 See 5 U.S.C. §§ 3317–3318 (2012); Kent Barnett, Resolving the ALJ Quandary, 66 VAND. L. 
REV. 797, 804–05 (2013). 
 99 See 17 C.F.R. § 200.30-10(a)(2) (delegating to the Chief ALJ the power “[t]o designate admin-
istrative law judges”); see also Barnett, supra note 98, at 800 (“If . . . ALJs are ‘inferior Officers’ 
(not mere employees), the manner in which some are currently selected is likely unconstitutional.”).  
Appointment Clause problems may exist even in other agencies where the agency head does select 
the ALJs, given OPM’s role in limiting the pool of ALJ candidates and the fact that some agency 
heads may not qualify as department heads for constitutional purposes because their agencies are 
nested within bigger administrative entities.  See Free Enter. Fund v. Pub. Co. Accounting Over-
sight Bd., 561 U.S. 477, 511 (2010) (“[A] freestanding component of the Executive Branch, not sub-
ordinate to or contained within any other such component, . . . constitutes a ‘Departmen[t]’ for the 
purposes of the Appointments Clause.” (second alteration in original)); Jennifer L. Mascott, Who 
Are “Officers of the United States”?, 70 STAN. L. REV. (forthcoming 2018) (Mar. 2017 draft at 64–
68) (on file with the Harvard Law School Library). 
 100 See, e.g., 5 U.S.C. § 5335 (setting pay schedule for permanent employees, including ALJs); id. 
§ 5362 (protecting permanent employees from pay decreases); id. § 7521 (establishing procedures to 
be followed before adverse action can be taken against an ALJ); see also id. § 1202(d) (providing 
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protections are a core feature of the current system for administrative 
adjudication under the APA, which combines initial adjudication by an 
ALJ with de novo review at the agency head level.101  As a result, if 
ALJs are inferior officers, not only would the current systems many 
agencies use to appoint them be at odds with the Appointments 
Clause,102 but also these removal protections might well run afoul of 
Free Enterprise’s double for-cause bar.103 

Whether or not this challenge to ALJ appointment ultimately proves 
successful in court, the mere fact that such a long-established feature of 
the national administrative state is under question is striking.  This 
point is only more true with respect to the other constitutional attacks 
on administrative adjudication now being raised, such as the claim that 
such adjudication violates the Seventh Amendment jury trial right and 
claims that the combination of adjudicatory, prosecutorial, and enforce-
ment powers in an agency violates due process.104  The Roberts Court’s 
position on these challenges is hard to read.  In other contexts, the Chief 
Justice has worried about agencies wielding a combination of de facto 
legislative, executive, and adjudicatory power.105  In addition, a major-
ity of the Court has indicated some resistance to non–Article III juris-
diction, invalidating bankruptcy court jurisdiction over state law pri-
vate right counterclaims in Stern v. Marshall.106  Subsequently, in 
Wellness International Network, Ltd. v. Sharif,107 the Chief Justice, 
writing for himself and two other Justices, strongly dissented over what 
he perceived as a rollback from Stern.  He insisted that “[w]ith narrow 
exceptions, Congress may not confer power to decide federal cases and 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
that any member of the Merit Systems Protection Board “may be removed by the President only 
for inefficiency, neglect of duty, or malfeasance in office”). 
 101 See id. § 556(b)(3) (providing that an ALJ may preside over the taking of evidence); id. 
§ 557(b) (providing that the presiding employee shall make an initial decision, binding on the agency 
unless appealed). 
 102 U.S. CONST. art. II, § 2, cl. 2. 
 103 However, Free Enterprise’s express reservation of its import for ALJs, 561 U.S. at 507 n.10, 
suggests that the Court may be unwilling to invalidate double for-cause removal in the adjudicatory 
context, and precedent going back to Myers v. United States, 272 U.S. 52 (1926), suggests that 
constitutional requirements of presidential control are different when adjudication is at issue, id. at 
135. 
 104 See, e.g., Complaint at 12–13, Chau v. SEC, 72 F. Supp. 3d 417 (S.D.N.Y. 2014) (No. 14-cv-
1903); Complaint at 7–8, Jarkesy v. SEC, 48 F. Supp. 3d 32 (D.D.C. 2014) (No. 14-114); Complaint 
at 13–23, Bebo v. SEC, 2015 WL 905349 (E.D. Wis. Mar. 3, 2015) (No. 15-C-3).  The influx of 
litigation challenging the administrative adjudicatory practices at the SEC has been attributed in 
part to the increase in power of SEC ALJs brought on by Dodd-Frank.  See David Zaring, Enforce-
ment Discretion at the SEC, 94 TEX. L. REV. 1155, 1190–210 (2016) (discussing possible infirmities 
of SEC ALJ adjudication). 
 105 See, e.g., City of Arlington v. FCC, 569 U.S. 290, 313–14 (2013) (Roberts, C.J., dissenting). 
 106 564 U.S. 462 (2011). 
 107 135 S. Ct. 1932 (2015). 
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controversies upon judges who do not comply with the structural safe-
guards of Article III.”108  On the other hand, the Stern majority ex-
pressly stated it was not reaching broader questions of administrative 
adjudication, acknowledged that public rights do not require Article  
III adjudication, and appeared to sanction a broad definition of  
public rights as rights that are “integrally related to particular Federal  
Government action.”109  In addition, the Court’s return to a more flexi-
ble approach to Article III’s requirements in Wellness International Net-
work perhaps signals some hesitancy to disrupt existing arrangements 
that significantly.110 

The 2017 Term may well shed light on how far the Roberts Court is 
willing to pull back on administrative adjudication.  A circuit split now 
exists on the question of whether SEC ALJs are inferior officers or em-
ployees, and thus also on the constitutionality of SEC adjudications.111  
And the Court has already granted certiorari in a case challenging 
whether the Patent and Trademark Office’s inter partes review of  
the validity of existing patents violates Article III and the Seventh 
Amendment.112 

(c)  Delegation. — In Department of Transportation v. Ass’n of  
American Railroads,113 the D.C. Circuit invalidated a statutory scheme 
for improving passenger rail service on the grounds that it contained a 
delegation of regulatory power to private hands that violated due pro-
cess and the separation of powers.114  Given that the ostensibly private 
hands at issue were those of Amtrak, a statutorily denominated private 
corporation that the Supreme Court had previously found to be a gov-
ernmental actor for constitutional purposes — as well as the Supreme 
Court’s consistent unwillingness to invalidate delegations as unconstitu-
tional — the Court’s subsequent rejection of the D.C. Circuit’s private 
delegation holding was predictable.115  Far less expected, however, were 
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 108 Id. at 1951 (Roberts, C.J., dissenting). 
 109 564 U.S. at 490–91. 
 110 See 135 S. Ct. at 1944–46. 
 111 Compare Raymond J. Lucia Cos. v. SEC, 832 F.3d 277 (D.C. Cir. 2016) (holding SEC ALJs to 
be constitutionally hired employees), aff’d by an equally divided en banc court, No. 15-1345, 2017 
WL 2727019 (D.C. Cir. June 26, 2017) (per curiam), and Landry v. FDIC, 204 F.3d 1125 (D.C. Cir. 
2000), with Bandimere v. SEC, 844 F.3d 1168 (10th Cir. 2016) (holding SEC ALJs to be unconstitu-
tionally appointed inferior officers), and Burgess v. FDIC, No. 17-60579, 2017 WL 3928326 (5th 
Cir. Sept. 7, 2017). 
 112 Oil States Energy Servs., LLC v. Greene’s Energy Grp., 639 F. App’x 639 (Fed. Cir. 2016) 
(mem.) (per curiam), cert. granted, 137 S. Ct. 2239 (2017) (mem.). 
 113 721 F.3d 666 (D.C. Cir. 2013), vacated and remanded, 135 S. Ct. 1225 (2015), aff’d on reh’g, 
821 F.3d 19 (D.C. Cir. 2016). 
 114 Id. at 677. 
 115 Ass’n of Am. R.Rs., 135 S. Ct. at 1232–35; see also Whitman v. Am. Trucking Ass’ns, 531 U.S. 
457, 492 (2001) (rejecting unconstitutional delegation holding below). 
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the “concurrences” of Justices Alito and Thomas.  Both Justices ex-
pressed concern that delegations make lawmaking too easy and threaten 
individual liberty.116  Justice Alito mainly targeted the possibility that 
required performance standards for Amtrak might be set by binding 
arbitration using an arbitrator appointed by the federal Surface Trans-
portation Board.117  In his view, this possibility likely rendered the 
scheme unconstitutional: if a private arbitrator were used, the scheme 
would violate what he posited as a categorical constitutional ban on 
private delegations; and if the arbitrator were public, the fact that her 
decisions would be binding meant that she was a principal officer who 
had to be appointed by the President.118  Meanwhile Justice Thomas, 
concurring only in the judgment, offered a broad-ranging disquisition 
on the original understanding of separation of powers and the unconsti-
tutionality of modern-day delegations of regulatory authority.  Con-
demning the reigning intelligible principle test as failing to prevent del-
egation of legislative power, Justice Thomas advocated “return[ing] to 
the original understanding of the federal legislative power,” which 
would “require that the Federal Government create generally applicable 
rules of private conduct only through the constitutionally prescribed leg-
islative process” and deny the executive “any degree of policy judgment” 
in establishing such rules.119  Concurring this Term in an otherwise-
unanimous case on preemption, Justice Thomas reiterated his attack on 
delegation, stating that a “statute that confers on an executive agency 
the power to enter into contracts that pre-empt state law . . . might un-
lawfully delegate legislative power to the President insofar as the statute 
fails sufficiently to constrain the President’s contracting discretion.”120 
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 116 Ass’n of Am. R.Rs., 135 S. Ct. at 1237 (Alito, J., concurring) (“The principle that Congress 
cannot delegate away its vested powers exists to protect liberty.  Our Constitution, by careful design, 
prescribes a process for making law, and within that process there are many accountability check-
points.” (citing INS v. Chadha, 462 U.S. 919, 959 (1983))); id. at 1245 (Thomas, J., concurring in the 
judgment) (“At the heart of this liberty were the Lockean private rights: life, liberty, and property.  
If a person could be deprived of these private rights on the basis of a rule (or a will) not enacted by 
the legislature, then he was not truly free.”). 
 117 Justice Alito also attacked the method for appointing Amtrak’s president; he argued that the 
president was a principal officer requiring presidential appointment, and further contended that, 
even if Amtrak’s president were an inferior officer, Amtrak was likely not a department, so the 
president’s selection by the Amtrak board was still unconstitutional.  See id. at 1239–40 (Alito, J., 
concurring). 
 118 Id. at 1235–39. 
 119 Id. at 1246, 1251 (Thomas, J., concurring in the judgment).  
 120 Coventry Health Care of Mo., Inc. v. Nevils, 137 S. Ct. 1190, 1199 (2017) (Thomas, J., con-
curring).  While Justice Gorsuch took no part in the consideration or decision of Coventry Health 
Care, he previously expressed a similar view.  See Gorsuch, supra note 13, at 914–15 (criticizing the 
blend of executive power with delegated legislative and judicial power that characterized the De 
Niz Nobles case); see also Bazelon & Posner, supra note 17 (“Judge Gorsuch is skeptical that  
Congress can use broadly written laws to delegate authority to agencies in the first place.”). 
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Broad delegations of policymaking power represent the backbone of 
the modern administrative state, and reliance on private actors for gov-
ernmental functions is also a major trend.121  Hence, a centrally im-
portant feature of the Court’s American Railroads decision is the fact 
that both Justices wrote singly; all the other Justices did was overturn 
the D.C. Circuit’s private delegation holding and remand the appoint-
ments and due process claims for that court to consider in the first in-
stance.122  This fact did not lead the D.C. Circuit to change its tune, 
however.  On remand the same panel of the D.C. Circuit essentially 
reinstated the logic of its earlier decision by holding that Amtrak was 
an economically self-interested entity, even if governmental, and allow-
ing such an entity to exercise regulatory power over its competitors for 
track time violated due process.123 

2.  Subconstitutional Doctrines and the Separation of Powers. — 
More members on the Court have signaled some support for Justice 
Thomas’s concerns about delegation when advanced indirectly — as a 
basis for pulling back on judicial deference to agencies — rather than 
as a frontal constitutional assault.124  So far, only two Justices have con-
cluded that Chevron deference to agency statutory interpretations is un-
constitutional,125 though several more are willing to limit Chevron’s 
scope.126  Even more have signaled their willingness to dispense with 
judicial deference to agency interpretations of their own regulations — 
deference which is reflected in the line of cases from Bowles v. Seminole 
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 121 Gillian E. Metzger, Delegation, Accommodation, and the Permeability of Constitutional and 
Ordinary Law, in THE OXFORD HANDBOOK OF THE U.S. CONSTITUTION 409, 410 (Mark 
Tushnet et al. eds., 2015). 
 122 Ass’n of Am. R.Rs., 135 S. Ct. at 1233–34. 
 123 Ass’n of Am. R.Rs. v. U.S. Dep’t. of Transp., 821 F.3d 19, 27 (D.C. Cir. 2016).  The panel also 
agreed with Justice Alito that the arbitrator was an unconstitutionally appointed principal officer.  
Id. at 38–39.  The D.C. Circuit denied the government’s petition for en banc review, and the gov-
ernment opted to not seek certiorari.  Ass’n of Am. R.Rs., No. 12-5204 (D.C. Cir. Sept. 9, 2016) 
(mem.) (per curiam).  
 124 See, e.g., Perez v. Mortg. Bankers Ass’n, 135 S. Ct. 1199, 1210 (2015) (Alito, J., concurring in 
part and concurring in the judgment); id. at 1211 (Scalia, J., concurring in the judgment); Decker 
v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 615–16 (2013) (Roberts, C.J., concurring) (Justice Alito joined 
Chief Justice Roberts’s opinion); id. at 616 (Scalia, J., concurring in part and dissenting in part); 
Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1149 (10th Cir. 2016) (Gorsuch, J., concurring). 
 125 See Michigan v. EPA, 135 S. Ct. 2699, 2713 (2015) (Thomas, J., concurring) (“These cases 
bring into bold relief the scope of the potentially unconstitutional delegations we have come to 
countenance in the name of Chevron deference.”); Gutierrez-Brizuela, 834 F.3d at 1149 (Gorsuch, 
J., concurring) (“But the fact is Chevron and Brand X permit executive bureaucracies to swallow 
huge amounts of core judicial and legislative power and concentrate federal power in a way that 
seems more than a little difficult to square with the Constitution of the framers’ design.”); see also 
Perez, 135 S. Ct. at 1211–13 (Scalia, J., concurring in the judgment) (noting Chevron’s problematic 
basis but justifying it as “in conformity with the long history of judicial review of executive action”). 
 126 See supra note 124 and accompanying text. 
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Rock & Sand Co.127 through Auer v. Robbins.128  Although such retrac-
tion in deference is justified in part by reference to the language of the 
APA, separation of powers concerns are also frequently invoked.  Hence, 
for example, Justice Scalia maintained that deferring to agency interpre-
tations of their own rules “contravenes one of the great rules of separa-
tion of powers: He who writes a law must not adjudge its violation.”129 

These attacks on deference are of very recent vintage.  It was just 
twenty years ago, in 1997, when Justice Scalia penned Auer for a unan-
imous Court and reaffirmed that courts defer to agency interpretations 
of their own regulations “unless ‘plainly erroneous or inconsistent with 
the regulation.’”130  In the 2016 Term, the Court came close to deciding 
a case that raised questions about the scope of Auer deference.  In G.G. 
ex rel. Grimm v. Gloucester County School Board,131 the Fourth Circuit 
deferred to guidance from the Departments of Education and Justice 
interpreting Title IX and a Department of Education (DOE) regulation 
as requiring the Gloucester County School Board to allow G.G. access 
to the boys’ bathroom at his school.132  Although declining the School 
Board’s request to reconsider Auer deference writ large, the Court 
granted certiorari on the question of whether deference to the specific 
guidance at issue was appropriate.133  When the Trump Administration 
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 127 325 U.S. 410 (1945). 
 128 519 U.S. 452 (1997).  Justices Thomas and Alito have indicated that they believe Auer may 
well be incorrect and should be reconsidered, which was also Justice Scalia’s view.  See Perez, 135 
S. Ct. at 1225 (Thomas, J., concurring in the judgment); id. at 1210 (Alito, J., concurring in part 
and concurring in the judgment); see also id. at 1212–13 (Scalia, J., concurring in the judgment).  
Justice Gorsuch’s view that Chevron deference is unconstitutional and violates the APA strongly 
suggests he would take a similar stance on Auer deference.  See Gutierrez-Brizuela, 834 F.3d at 
1152–55 (Gorsuch, J., concurring).  In addition, Chief Justice Roberts signaled his willingness to 
revisit Auer in an appropriate case, see Decker, 568 U.S. at 615–16 (Roberts, C.J., concurring), but 
also joined the majority opinion in Perez, which treated Auer as good law — albeit emphasizing 
the limited scope of Auer deference as it did so, 135 S. Ct. at 1208 n.4.  
 129 Decker, 568 U.S. at 621 (Scalia, J., concurring in part and dissenting in part); see also Perez, 
135 S. Ct. at 1216–21 (Thomas, J., concurring in the judgment); City of Arlington v. FCC, 569 U.S. 
290, 312 (2013) (Roberts, C.J., dissenting). 
 130 Auer, 519 U.S. at 461 (quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 
359 (1989)).  
 131 822 F.3d 709 (4th Cir. 2016), vacated, 137 S. Ct. 1239 (2017).  
 132 Id. at 715.  The Department of Education letter at issue provided that, in situations where 
sex segregation is allowed in schools, such as in bathrooms under 34 C.F.R. § 106.33 (2016), 
“transgender students must be allowed to participate in such activities and access such facilities 
consistent with their gender identity.”  Dear Colleague Letter on Transgender Students from  
Catherine E. Lhamon, Assistant Sec’y for Civil Rights, U.S. Dep’t of Educ. & Vanita Gupta, Prin-
cipal Deputy Assistant Att’y Gen. for Civil Rights, U.S. Dep’t of Justice 3 (May 13, 2016), 
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-ix-transgender.pdf [https:// 
perma.cc/K6K9-Q3NL]. 
 133 Petition for a Writ of Certiorari at i, Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. 
Ct. 369 (2016) (No. 16-273) (presenting the questions: (1) should the Court retain Auer deference, (2) 
is Auer deference appropriate for the guidance document at issue, and (3) is the DOE guidance 
appropriate); Gloucester County, 137 S. Ct. at 369 (granting certiorari on questions (2) and (3)). 
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rescinded the guidance, however, the Court simply remanded the case 
back to the Fourth Circuit to reconsider the issue without reaching the 
merits.134  Despite the Court’s failure this Term to act on Gloucester 
County or other cases raising Auer deference,135 continuing controversy 
suggests that the Court will likely address Auer’s scope and propriety in 
coming Terms. 

Even more striking than the attacks on Auer are judicial efforts to 
overturn the longstanding deference to agency statutory interpretations 
provided under the Chevron framework.  Newly minted Justice Gorsuch 
emerged this year as a pointed critic of Chevron.  In a series of opinions 
on the Tenth Circuit, then-Judge Gorsuch attacked Chevron deference 
as at odds with the separation of powers: 

Chevron . . . permit[s] executive bureaucracies to swallow huge amounts of 
core judicial and legislative power and concentrate federal power in a way 
that seems more than a little difficult to square with the Constitution of the 
framers’ design. . . . Chevron seems no less than a judge-made doctrine for 
the abdication of the judicial duty. . . . When does a court independently 
decide what the statute means and whether it has or has not vested a legal 
right in a person?  Where Chevron applies that job seems to have gone 
extinct. . . . Under any conception of our separation of powers, I would have 
thought powerful and centralized authorities like today’s administrative 
agencies would have warranted less deference from other branches, not 
more.136 

Although Chevron has certainly sparked its share of criticism over 
the years, such a frontal constitutional assault on Chevron in a judicial 
opinion is a relative novelty.  Indeed, in 2005 Justice Thomas — who 
now agrees Chevron is unconstitutional — wrote a majority opinion for 
the Court holding that under Chevron a lower court must defer to 
agency interpretations of ambiguous statutes, even if the court had al-
ready interpreted the statute differently in another context.137 

Other Justices have pursued a more modest attack on Chevron.  For 
example, in King v. Burwell138 a majority signed on to Chief Justice 
Roberts’s opinion summarily rejecting the Chevron framework in inter-
preting an admittedly ambiguous statute, on the grounds that at issue 
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 134 Gloucester County, 137 S. Ct. at 1239.   
 135 See, e.g., Bible v. United Student Aid Funds, Inc., 807 F.3d 839 (7th Cir. 2015), cert. denied, 
136 S. Ct. 1607, 1608 (2016) (Thomas, J., dissenting from the denial of certiorari); Flytenow, Inc. v. 
FAA, 808 F.3d 882 (D.C. Cir. 2015), cert. denied, 137 S. Ct. 618 (2017); Diamond Sawblades Mfrs. 
Coal. v. Hyosung D & P Co., 809 F.3d 626 (Fed. Cir. 2015), cert. denied, 137 S. Ct. 1325 (2017); 
Noble Energy, Inc. v. Jewell, 650 F. App’x 9 (D.C. Cir. 2016) (per curiam), cert. denied sub nom. 
Noble Energy, Inc. v. Haugrud, 137 S. Ct. 1327 (2017).  
 136 Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1149, 1152, 1155 (10th Cir. 2016) (Gorsuch, J., 
concurring); see also Caring Hearts Pers. Home Servs., Inc. v. Burwell, 824 F.3d 968, 969 (10th Cir. 
2016); De Niz Robles v. Lynch, 803 F.3d 1165, 1171 (10th Cir. 2015).  
 137 Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980 (2005). 
 138 135 S. Ct. 2480 (2015).  
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was “a question of deep ‘economic and political significance’ that [was] 
central to th[e] statutory scheme.”139  Strongly dissenting in City of  
Arlington v. FCC,140 the Chief Justice, joined by Justices Kennedy and 
Alito, argued that courts failed to perform their constitutional and stat-
utory duties if they deferred to agency jurisdictional determinations.141  
In addition, several decisions have read statutes aggressively to discern 
a plain meaning at odds with the agencies’ interpretations,142 displayed 
increasing skepticism about changed agency interpretations,143 and read 
procedural restrictions on agencies expansively.144  Justice Gorsuch has 
also offered cabining principles, holding for the Tenth Circuit that  
Chevron does not apply when an agency issues a new rule in an adjudi-
cation145 and similarly that agency interpretations of ambiguous provi-
sions apply prospectively, at least when the agency’s interpretations are 
at odds with existing judicial interpretations.146 

Far too many judicial decisions sustain administrative actions on 
deferential review to identify a clear move toward rejecting Chevron.147  
The Supreme Court has also rebuffed lower court efforts to impose pro-
cedural requirements on agencies’ ability to promulgate new statutory 
interpretations beyond those mandated by Congress.148  But combined 
with the various lines of constitutional attack on administrative action 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 139 Id. at 2489 (quoting Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2444 (2014)). 
 140 569 U.S. 290 (2013).  
 141 Id. at 314–16 (Roberts, C.J., dissenting). 
 142 See, e.g., Michigan v. EPA, 135 S. Ct. 2699, 2706–07 (2015) (rejecting agency interpretation as 
unreasonable under Chevron’s deferential second step); Texas v. United States, 809 F.3d 134, 179–
87 (5th Cir. 2015) (concluding from express statutory authorization of certain immigration relief that 
plain text of statute prohibited agency’s interpretation of statute as allowing additional relief), aff’d 
by an equally divided Court, 136 S. Ct. 2271 (2016) (mem.) (per curiam); see also Waterkeeper All. 
v. EPA, 853 F.3d 527, 539 (D.C. Cir. 2017) (Brown, J., concurring) (underscoring importance of 
Chevron’s first step).  
 143 See, e.g., Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125–26 (2016) (finding a 
change in agency interpretation arbitrary and capricious because the agency inadequately explained 
why the interpretation was changed); Perez v. Mortg. Bankers Ass’n, 135 S. Ct. 1199, 1209 (2015) 
(noting that it is arbitrary and capricious to change an interpretation that has been relied upon 
without explaining why).  But see FCC v. Fox Television Stations, Inc., 556 U.S. 502, 514 (2009) 
(holding that not all changes in agency interpretation need be justified by reasons more substantial 
than those required to adopt an interpretation in the first instance). 
 144 See Texas v. United States, 809 F.3d at 170–78 (finding that promulgation of an alleged guid-
ance document was procedurally defective because it was not submitted for notice and comment). 
 145 De Niz Robles v. Lynch, 803 F.3d 1165, 1171–72 (10th Cir. 2015). 
 146 Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1144–49 (10th Cir. 2016). 
 147 Indeed, Professor Adrian Vermeule recently argued that courts are moving toward greater 
deference.  ADRIAN VERMEULE, LAW’S ABNEGATION: FROM LAW’S EMPIRE TO THE ADMIN-

ISTRATIVE STATE 157–58 (2016). 
 148 See Perez, 135 S. Ct. at 1206 (rejecting additional procedural requirements for changed agency 
interpretations); see also FERC v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 782–84 (2016) (rejecting 
the D.C. Circuit’s contention that FERC did not adequately engage with reasonable arguments 
against the adopted rule). 
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and the Court’s at times strong anti-administrative rhetoric, these state-
ments questioning deference contribute to the sense of a growing judicial 
resistance to administrative governance and judicial concern over the 
constitutional legitimacy of the administrative state. 

3.  Other Constitutional Claims. — Finally, the Supreme Court and 
lower courts have also cut back on administrative governance by con-
stitutional means other than separation of powers.  In recent years, the 
Roberts Court has expanded First Amendment protections in ways that 
pose challenges to major regulatory schemes.149  This antiregulatory tilt 
is particularly evident with respect to corporate speech and speech in 
economic contexts, including most prominently the First Amendment 
invalidation of bans on direct corporate election spending in Citizens 
United v. FEC.150  It is also demonstrated by the D.C. Circuit’s protec-
tion of employers’ refusals to post statements of workers’ statutory 
rights to organize151 and the Supreme Court’s protections for corporate 
access to information for drug marketing.152  A similar phenomenon has 
occurred in relation to religion, with regulatory requirements being sig-
nificantly pared back in the name of religious free exercise.153 

Both of these trends were on display in the 2016 Term.  Expressions 
Hair Design v. Schneiderman154 involved a challenge by merchants to 
a New York statute that precluded them from imposing a surcharge on 
consumers who pay by credit card; the merchants claimed that the stat-
ute violated their First Amendment rights by regulating how they com-
municate their prices.155  The Court did not reach the question of 
whether the statute actually violated the First Amendment; instead it 
simply found that the statute regulated speech and remanded for the 
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 149 See Jedediah Purdy, Neoliberal Constitutionalism: Lochnerism for a New Economy, 77 LAW 

& CONTEMP. PROBS. no. 4, 2014, at 195, 198–203.  See generally Amanda Shanor, The New Loch-
ner, 2016 WIS. L. REV. 133, 178–82.  As Professor Jeremy Kessler has described, these First Amend-
ment challenges to economic regulation have a long history over the twentieth century.  See Jeremy 
K. Kessler, The Early Years of First Amendment Lochnerism, 116 COLUM. L. REV. 1915, 1941–76 
(2016). 
 150 558 U.S. 310 (2010). 
 151 See Nat’l Ass’n of Mfrs. v. NLRB, 717 F.3d 947, 959 (D.C. Cir. 2013); Leslie Kendrick, First 
Amendment Expansionism, 56 WM. & MARY L. REV. 1199 (2015).  
 152 Sorrell v. IMS Health Inc., 564 U.S. 552, 571–80 (2011). 
 153 See, e.g., Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2775–85 (2014) (invalidating 
on religious freedom grounds regulations requiring employers to provide health insurance with cov-
erage for contraceptive drugs); see also Elizabeth Sepper, Free Exercise Lochnerism, 115 COLUM. 
L. REV. 1453, 1466–71 (2015).  Although constitutionally infused, these decisions are often based on 
the Religious Freedom Restoration Act, 42 U.S.C. § 2000bb (2012), rather than direct constitutional 
free exercise claims.  See, e.g., Hobby Lobby, 134 S. Ct. at 2759. 
 154 137 S. Ct. 1144 (2017). 
 155 Id. at 1146–48. 
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Second Circuit to assess its constitutionality in the first instance.156  The 
Court was somewhat more forthcoming in Trinity Lutheran Church of 
Columbia, Inc. v. Comer,157 where by a 7–2 vote it ruled that Missouri’s 
refusal to allow a church to participate in a government-subsidized play-
ground resurfacing program violated the Free Exercise Clause.158  But 
the majority limited its holding to express discrimination in the context 
of playground resurfacing — an oddly specific limit, but one that 
avoided reaching questions of more religious uses or other types of gov-
ernment funding, and also served to secure Justice Breyer’s vote.159 

In other individual rights contexts, however, the Roberts Court’s 
willingness to overturn regulatory schemes has been more muted.  Of 
particular note, other than protection of commercial and corporate 
speech, the Roberts Court has not indicated much interest in revitalizing 
individual economic rights doctrines in a way that would force a signif-
icant curtailment in government regulation.  For example, the Court has 
shown little interest in reviving direct economic due process protection 
of the Lochner160 variety.  It has also proceeded cautiously on the takings 
front, invalidating a longstanding agricultural marketing arrangement, 
but on grounds that accord with well-established doctrine and yielded 
broad support among the Justices.161  This Term’s decision in Murr v. 
Wisconsin162 continued this restrained stance, with Justice Kennedy’s 
5–3 opinion insisting that regulatory takings analysis must be flexible to 
balance individual property rights with the government’s power to reg-
ulate, and therefore rejecting a categorical rule that property lot bound-
aries must define the extent of property for takings purposes.163   
Although Murr provoked a dissent by Chief Justice Roberts that Justices 
Thomas and Alito joined, the dissent expressly limited its objections to 
the majority’s methodology, stating that the majority’s finding of no tak-
ing was not troubling and that the type of zoning ordinance at issue “is 
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 156 Id. at 1147; see also Matal v. Tam, 137 S. Ct. 1744, 1751 (2017) (invalidating statutory prohi-
bition on registration of trademarks that disparage persons or bring them into contempt or disrepute 
as violating the First Amendment).   
 157 137 S. Ct. 2012 (2017).  
 158 Id. at 2024–25. 
 159 Id. at 2024 n.3; see also id. at 2026–27 (Breyer, J., concurring in the judgment).  The Court 
will confront a Free Exercise challenge next Term that lacks express discrimination against religion 
and also involves government regulation rather than government benefits.  See Craig v. Masterpiece 
Cakeshop, Inc., 370 P.3d 272, 276–77 (Colo. App. 2015), cert. granted sub nom. Masterpiece 
Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 127 S. Ct. 2290 (2017) (mem.). 
 160 Lochner v. New York, 198 U.S. 45 (1905). 
 161 See Horne v. Dep’t of Agric., 135 S. Ct. 2419 (2015); see also Stop the Beach Renourishment, 
Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702 (2010) (upholding Florida’s Beach and Shore Preser-
vation Act against takings challenge). 
 162 137 S. Ct. 1933 (2017). 
 163 Id. at 1944–47.  
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a commonplace tool to preserve scenic areas . . . for the benefit of land-
owners and the public alike.”164 

Instead of developing economic rights directly, the Court has turned 
to constitutional surrogates to limit economic regulation — the First 
Amendment claims identified above165 and also federalism limits to the 
scope of national authority.  The prime example of the latter move is 
NFIB v. Sebelius,166 where the Court ruled that Congress’s commerce 
power did not extend to requiring individuals to buy health insurance, 
although it ultimately upheld the Affordable Care Act’s individual man-
date as a tax.167  A prohibition on congressional regulation of inaction 
is unlikely to have much import in practice, given the rarity of such 
regulatory regimes and the ease with which inaction usually can be re-
formulated as action — not to mention a majority’s willingness to allow 
Congress to rely on its taxing power to similar effect.  Thus, NFIB sug-
gests the Roberts Court’s hesitancy to pull back significantly on national 
regulatory power.168  Yet the fact that the Court came close to invali-
dating the most significant national social welfare program in a genera-
tion, and asserted constraints on the spending power for the first time, 
again indicates the extent to which judicial views on national power 
may be changing. 

Moreover, several lower court judges have given voice to strong off-
the-court libertarian attacks on administrative government,169 as well 
as occasional on-the-court diatribes.  Perhaps the most dramatic of the 
latter was Judge Brown’s concurrence in Hettinga v. United States,170 
joined by Judge Sentelle, invoking “the gap between the rhetoric of free 
markets and the reality of ubiquitous regulation” and characterizing reg-
ulation of a dairy farmer as “impermissibl[e] collectiviz[ation],” despite 
concluding the statute at issue was sanctioned by a long line of consti-
tutional adjudication.171  Similar sharp libertarian statements appear at 
other levels of government, with Texas Supreme Court Justice Willett 
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 164 Id. at 1950 (Roberts, C.J., dissenting). 
 165 See supra notes 149–59 and accompanying text. 
 166 567 U.S. 519 (2012). 
 167 Id. at 574–75; see also Jamal Greene, What the New Deal Settled, 15 U. PA. J. CONST. L. 265, 
277–84 (2012) (arguing that the NFIB challengers relied on federalism arguments as a proxy for 
debunked Lochnerian substantive due process). 
 168 See Gillian E. Metzger, The Supreme Court, 2011 Term — Comment: To Tax, to Spend, to 
Regulate, 126 HARV. L. REV. 83, 112–16 (2012) (“[I]t is not at all clear that there is substantial 
sentiment on the Court for curbing the national government in favor of the states.”). 
 169 See, e.g., Cass R. Sunstein & Adrian Vermeule, Libertarian Administrative Law, 82 U. CHI. 
L. REV. 393, 403–06 (2015) (describing speeches from Judges Ginsburg and Brown on the D.C. 
Circuit). 
 170 677 F.3d 471 (D.C. Cir. 2012). 
 171 Id. at 480 (Brown, J., concurring); see also Ass’n of Am. R.Rs. v. Dep’t of Transp., 821 F.3d 
19, 39 (D.C. Cir. 2016) (“The Constitution’s drafters may not have foreseen the formidable prerog-
atives of the administrative state . . . .”). 
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describing a state constitutional challenge to a hair braider licensing re-
quirement as being “about whether government can connive with rent-
seeking factions to ration liberty unrestrained.”172 

4.  Academic Attacks. — This growing judicial resistance to admin-
istrative government is supported by increasing academic attacks on the 
constitutional legitimacy of administrative government.  To be sure, ac-
ademic complaints about the current scope of national regulatory power 
are well established,173 and some scholars have long alleged that the 
modern national administrative state is fundamentally at odds with the 
Constitution.174  But these administrative challenges have expanded in 
scope and become more prominent in academic debates over the sepa-
ration of powers.175  The most extreme example of this trend is perhaps 
Professor Philip Hamburger’s Is Administrative Law Unlawful?.176  In 
Hamburger’s portrayal, administrative government is the modern incar-
nation of the royal prerogative overturned in Britain at the end of the 
seventeenth century: Agencies unlawfully engage in legislation and ad-
judication, and the combination of these functions in agencies yields 
consolidated and absolute power.177  The “Constitution in Exile” move-
ment, with its attacks on contemporary delegation and commerce power 
doctrine as deviating from the original constitutional plan, was an early 
manifestation of the current academic anti-administrative trend.178  
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 172 Patel v. Texas Dep’t of Licensing & Regulation, 469 S.W.3d 69, 93 (Tex. 2015) (Willett, J , 
concurring).  In September 2017, President Trump nominated Justice Willett to serve as a circuit 
judge on the U.S. Court of Appeals for the Fifth Circuit.  Kyle Swenson, Trump Wants  
Texas’s “Tweeter Laureate” Judge on Federal Appeals Court, WASH. POST (Sept. 29, 2017), https:// 
www.washingtonpost.com/news/morning-mix/wp/2017/09/29/trump-wants-texass-twitter-laureate-
judge-on-federal-appeals-court/ [https://perma.cc/R6M5-WRS]. 
 173 See, e.g., Richard A. Epstein, The Proper Scope of the Commerce Power, 73 VA. L. REV. 1387 
(1987). 
 174 For a particularly effective statement of these arguments, see Gary Lawson, The Rise and 
Rise of the Administrative State, 107 HARV. L. REV. 1231, 1237–49 (1994). 
 175 See Sunstein & Vermeule, supra note 8, at 46–47. 
 176 Hamburger answers this question with a resounding “Yes.”  See PHILIP HAMBURGER, IS 

ADMINISTRATIVE LAW UNLAWFUL? (2014).  For a critique and an equally resounding “No,” see 
Adrian Vermeule, No, 93 TEX. L. REV. 1547 (2015) (reviewing HAMBURGER, supra).  See also Paul 
P. Craig, The Legitimacy of U.S. Administrative Law and the Foundations of English Administra-
tive Law: Setting the Historical Record Straight 2–4 (Univ. of Oxford Legal Research Series, Paper 
No. 44, 2016), https://ssrn.com/abstract=2802784 [https://perma.cc/M8UY-VAJ5]. 
 177 HAMBURGER, supra note 176, at 26–29. 
 178 Douglas H. Ginsburg, Delegation Running Riot, REGULATION, Winter 1995, at 83, 84 (re-
viewing DAVID SCHOENBROD, POWER WITHOUT RESPONSIBILITY: HOW CONGRESS 

ABUSES THE PEOPLE THROUGH DELEGATION (1993)) (“So for 60 years the nondelegation doc-
trine has existed only as part of the Constitution-in-exile, along with the doctrines of enumerated 
powers, unconstitutional conditions, and substantive due process, and their textual cousins, the 
Necessary and Proper, Contracts, Takings, and Commerce Clauses.”).  
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Like the judicial attacks, scholars also target specific features of admin-
istrative governance as unconstitutional, such as delegation179 and ad-
ministrative adjudication.180  Interestingly, although Reagan-era attacks 
on administrative governance challenged restrictions on presidential au-
thority as unconstitutional,181 some anti-administrative scholars are now 
sounding alarms about burgeoning presidential power.182 

Academic attacks on administrative governance additionally parallel 
judicial attacks in combining full-bore constitutional assaults with more 
moderate interventions.  Surrounding these constitutional attacks is a 
growing body of legal academic work pushing back at administrative 
governance more incrementally, often through administrative law.183  A 
particular area of focus is Chevron deference, which conservative schol-
ars condemn as unconstitutionally biased in the government’s favor and 
violating Article III as well as the APA.184  A notable difference between 
judicial and academic anti-administrativism, however, is the strong lib-
ertarian edge to anti-administrative scholarship.  Professors Randy  
Barnett, David Bernstein, and Richard Epstein, in particular, have 
prominently critiqued national regulation for exceeding constitutional 
bounds and violating individual rights, as part of a broader effort to 
revive Lochner and libertarian constitutionalism.185 

The recent spurt of anti-administrative scholarship is in part a re-
sponse to the Obama Administration’s expansive use of executive power 
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 179 See, e.g., Douglas H. Ginsburg & Steven Menashi, Our Illiberal Administrative Law, 10 
N.Y.U. J.L. & LIBERTY 475, 491–93 (2016); Gary Lawson, Delegation and Original Meaning, 88 
VA. L. REV. 327, 353–77 (2002).  
 180 See Kent Barnett, Why Bias Challenges to Administrative Adjudication Should Succeed, 81 
MO. L. REV. 1023 (2016). 
 181 See Morton Rosenberg, Congress’s Prerogative over Agencies and Agency Decisionmakers: 
The Rise and Demise of the Reagan Administration’s Theory of the Unitary Executive, 57 GEO. 
WASH. L. REV. 627, 628–29 (1989). 
 182 See Josh Blackman, Presidential Maladministration, 2018 U. ILL. L. REV. (forthcoming) 
(manuscript at 3–5) (on file with the Harvard Law School Library); see also F.H. BUCKLEY, THE 

ONCE AND FUTURE KING 12–15 (2014).  On the compatibility of these two views, see John  
Harrison, The Unitary Executive and the Scope of Executive Power, 126 YALE L.J.F. 374 (2017). 
 183 See, e.g., Christopher DeMuth, Can the Administrative State Be Tamed?, 8 J. LEGAL ANAL-

YSIS 121, 178–83 (2016) (advocating adoption of the REINS Act, cost-benefit analyses in rulemak-
ing, and a fifteen-year sunset on major rules); Ginsburg & Menashi, supra note 179, at 477 (“[O]ur 
administrative law doctrines have drifted . . . far from the liberal tradition.”); Nielson, supra note 
44 (arguing for expanded use of formal rulemaking procedures); Mila Sohoni, Agency Adjudication 
and Judicial Nondelegation: An Article III Canon, 107 NW. U. L. REV. 1569, 1575–76 (2013) (argu-
ing for stricter judicial policing of agency reasoning and determinations when agencies adjudicate 
private rights); Christopher J. Walker, Against Remedial Restraint in Administrative Law, 117 

COLUM. L. REV. ONLINE 106 (2017) (arguing against more restrictive remedial rules). 
 184 See Ginsburg & Menashi, supra note 179, at 497–507; Philip Hamburger, Chevron Bias, 84 
GEO. WASH. L. REV. 1187 (2016); see also CHARLES MURRAY, BY THE PEOPLE 69–71 (2015). 
 185 See RANDY E. BARNETT, OUR REPUBLICAN CONSTITUTION (2016); DAVID E.  
BERNSTEIN, REHABILITATING LOCHNER (2011); RICHARD A. EPSTEIN, THE CLASSICAL 

LIBERAL CONSTITUTION (2014). 



  

2017] THE SUPREME COURT —  FOREWORD 33 

in a progressive and proregulatory direction.186  But these academic 
moves reflect a longer-term and more lasting development.  They are 
part of a wider and decades-old effort to reset constitutional law in a 
conservative and libertarian direction, reflected in the work of conserva-
tive legal groups like the Federalist Society and the Institute for  
Justice.187  As that suggests, there is a mutually reinforcing relationship 
between judicial and academic attacks on the administrative state.  
Hamburger’s volume gained prominence when it was repeatedly cited 
by Justice Thomas in his American Railroads concurrence,188 while  
Barnett and other scholars have sought to advance their scholarly views 
through litigation, such as the constitutional challenge to the Affordable 
Care Act.189  This parallel academic push thus makes the judicial  
anti-administrative turn seem more likely to intensify, particularly  
with appointments of judges with deep roots in the conservative legal  
movement.190 

C.  Contemporary Anti-Administrativism’s Core Themes 

These attacks on the administrative state may seem on the surface a 
diverse lot.  They encompass a range of measures and challenges, and 
even similar claims are advocated with varying degrees of moderation 
and extremity.  Nor does support for these challenges necessarily signal 
antipathy to administrative government.  One can favor greater 
presidential power over the administrative state while also supporting 
more active administration, for example.191  Scholars committed to the 
administrative project have criticized executive branch excesses,192 
identified agency failures,193 and long raised concerns about Chevron 
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 186 See, e.g., DAVID E. BERNSTEIN, LAWLESS: THE OBAMA ADMINISTRATION’S UNPREC-

EDENTED ASSAULT ON THE CONSTITUTION AND THE RULE OF LAW (2015); BUCKLEY, supra 
note 182. 
 187 See DECKER, supra note 63, at 39–50; Brian Beutler, The Rehabilitationists, NEW REPUB-
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 188 135 S. Ct. 1225, 1242–44 (2015) (Thomas, J., concurring in the judgment). 
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 190 See supra notes 19–20 and accompanying text. 
 191 See Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245, 2248–49, 2251–52 
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Wait: Evaluating the Obama Administration’s Commitment to Unilateral Executive-Branch Action, 
2014 UTAH L. REV. 773, 773–80. 
 193 See, e.g., JERRY L. MASHAW & DAVID L. HARFST, THE STRUGGLE FOR AUTO SAFETY 
(1990) (detailing regulatory deficiencies at the National Highway Traffic Safety Administration); see 
also JAMES M. LANDIS, REPORT ON REGULATORY AGENCIES TO THE PRESIDENT-ELECT 
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deference.194  Some proposed anti-administrative measures find favor 
across the political spectrum,195 and many progressives are now turning 
to the courts to counter the Trump Administration’s regulatory 
rollbacks, just as conservatives used litigation to resist the Obama 
Administration’s proregulatory initiatives.196 

Nonetheless, these current attacks evidence commonalities that jus-
tify their linkage as part of a distinct and emerging phenomenon.  In 
particular, three key themes run throughout: a rhetorical and almost 
visceral resistance to an administrative government perceived to be run-
ning amok; a strong turn to the courts as the means to curb administra-
tive power; and a heavy constitutional overlay, wherein the contempo-
rary administrative state is portrayed as at odds with the basic 
constitutional structure and the original understanding of separation of 
powers.197  These underlying logics offer the conceptual frame that 
drives contemporary anti-administrativism, but they lack merit on  
examination. 

1.  Rhetorical Anti-Administrativism. — These political, judicial, 
and academic attacks stand out for their rhetorical antipathy to admin-
istrative government.198  Such strident rhetoric is unsurprising in the 
political sphere, where bureaucracy bashing is nothing new.  And  
although Hamburger’s repeated insistence that administrative govern-
ment is “unlawful,” “extralegal,” and “supralegal,” and represents the 
“exercise of power outside and above the law”199 is striking for academic 
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(1960) (analysis for newly elected President Kennedy of regulatory problems and failures, written 
by a central defender of the administrative state in the 1930s). 
 194 See Jack M. Beermann, End the Failed Chevron Experiment Now: How Chevron Has Failed 
and Why It Can and Should Be Overruled, 42 CONN. L. REV. 779 (2010) (arguing that Chevron 
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and creates uncertainty); Cynthia R. Farina, Statutory Interpretation and the Balance of Power in 
the Administrative State, 89 COLUM. L. REV. 452, 497–98, 520 (1989). 
 195 As an example, Professor Cass Sunstein, the former head of the Office of Information and 
Regulatory Affairs (OIRA) under President Obama, has indicated his support for aspects of the 
RAA.  See Sunstein, supra note 43.  
 196 See, e.g., Complaint for Declaratory and Injunctive Relief, Pub. Citizen, Inc. v. Trump, No. 
1:17-cv-00253 (D.D.C. Feb. 8, 2017); Eli Savit, The New Front in the Clean Air Wars: Fossil-Fuel 
Influence over State Attorneys General — And How It Might Be Checked, 115 MICH. L. REV. 839, 
855–57 (2017) (book review). 
 197 Two other important connections are the shared network of lawyers, scholars, advocates, and 
funders that lies behind the current spate of attacks and the parallels to claims raised against ad-
ministrative government in the 1930s, discussed below in Part II. 
 198 Professor Edward Rubin has characterized this phenomenon as an “anti-administrative im-
pulse,” a “preanalytic hostility to the modern administrative state,” and “an anti-bureaucratic pas-
toralism that feeds on nostalgia for simpler, more integrated times.”  Edward Rubin, Essay, The 
Myth of Accountability and the Anti-Administrative Impulse, 103 MICH. L. REV. 2073, 2073–74 
(2005). 
 199 HAMBURGER, supra note 176, at 6–7.  Similarly in this vein is Hamburger’s recent short 
book titled The Administrative Threat.  See PHILIP HAMBURGER, THE ADMINISTRATIVE 

THREAT 4 (2017) (“Administrative power is thus all about the evasion of governance through law, 
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commentary, diatribes against administrative government are no 
strangers to legal scholarship.200 

Similar rhetorical excesses appear frequently in the Supreme Court’s 
recent separation of powers and administrative law jurisprudence.  
Agency officials are overregulating “bureaucrats”201 who seek to expand 
their authority by exploiting judicial deference202 and who wield their 
broad delegated powers arbitrarily203 or with the intent of advancing 
their own interests at the expense of the regulated public.204  National 
administrative government consists of “hundreds of federal agencies 
poking into every nook and cranny of daily life”205 as part of a “titanic 
administrative state.”206  This harsh condemnation of the federal gov-
ernment is unusual in Supreme Court jurisprudence and also appears to 
be a relatively recent development, largely dating back to Chief Justice 
Roberts’s Free Enterprise opinion.207  Often these judicial castigations 
of administrative government are unnecessary to the case at hand.  A 
prime exemplar is Justice Gorsuch’s broadside against agencies in 
Gutierrez-Brizuela v. Lynch208 when he was still on the Tenth Circuit, 
which came in a concurrence to an opinion he himself had written.209  
But Justice Thomas is undoubtedly the king of the anti-administrative 
concurrence, having used the form to issue long discursions on the un-
constitutionality of administrative governance on several occasions in 
recent years.210 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
including an evasion of constitutional processes and procedural rights.  These legal problems are 
forceful reasons to reject all administrative power and, indeed, to consider it the civil liberties issue 
of our time.”). 
 200 See supra section I.B.4, pp. 31–33. 
 201 City of Arlington v. FCC, 569 U.S. 290, 305 (2013) (“These lines will be drawn . . . by  
unelected federal bureaucrats . . . .”). 
 202 Decker v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 620 (2013) (Scalia, J., concurring in part and 
dissenting in part) (arguing that courts sanctioned unconstitutional agency aggrandizement in stat-
ing: “[W]hen an agency interprets its own rules[,] . . . [t]hen the power to prescribe is augmented by 
the power to interpret; and the incentive is to speak vaguely and broadly . . . .” (emphasis omitted)). 
 203 See Michigan v. EPA, 135 S. Ct. 2699, 2706–07 (2015). 
 204 See City of Arlington, 569 U.S. at 313–15 (Roberts, C.J., dissenting); see also Ass’n of Am. 
R.Rs. v. Dep’t of Transp., 821 F.3d 19, 27 (D.C. Cir. 2016) (“The specific fairness question we face 
here is whether an economically self-interested entity may exercise regulatory authority over its 
rivals.”). 
 205 City of Arlington, 569 U.S. at 315 (Roberts, C.J., dissenting). 
 206 Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1155 (10th Cir. 2016) (Gorsuch, J., concurring). 
 207 Although anti-administrative rhetoric certainly surfaced before Free Enterprise, many of the 
recent manifestations cite back to that decision.  See, e.g., Dep’t of Transp. v. Ass’n of Am. R.Rs., 
135 S. Ct. 1225, 1241, 1246, 1254 (2015) (Thomas, J., concurring in the judgment); Perez v. Mortg. 
Bankers Ass’n, 135 S. Ct. 1199, 1218, 1221 (2015) (Thomas, J., concurring in the judgment); City of 
Arlington, 569 U.S. at 313–14 (Roberts, C.J., dissenting). 
 208 834 F.3d 1142. 
 209 See id. at 1149 (Gorsuch, J., concurring). 
 210 See NLRB v. SW Gen., Inc., 137 S. Ct. 929, 945 (2017) (Thomas, J., concurring); Michigan v. 
EPA, 135 S. Ct. 2699, 2712 (2015) (Thomas, J., concurring); Ass’n of Am. R.Rs., 135 S. Ct. at 1240 
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The rhetorical character of judicial anti-administrativism is rein-
forced by the sharp disconnect that often exists between the constitu-
tional concerns invoked and the legal result reached.  Take, for example, 
Chief Justice Roberts’s statement in City of Arlington that “[t]he accu-
mulation of . . . powers in the same hands is not an occasional or iso-
lated exception to the constitutional plan; it is a central feature of mod-
ern American government. . . . [T]he danger posed by the growing 
power of the administrative state cannot be dismissed.”211  The logical 
inference from such language is that modern administrative government 
is systematically unconstitutional, yet all the Chief Justice sought  
was an exclusion of jurisdictional determinations from the ambit of 
Chevron deference.212  Similarly, with the exception of Justice Thomas,  
anti-administrative Justices have largely kept to corralling administra-
tive government at the edges, unwilling to significantly curtail key ad-
ministrative phenomena such as delegations of power or administrative 
adjudication.213 

As Professors Cass Sunstein and Adrian Vermeule have argued, these 
judicial attacks on administrative government “[a]t bottom . . . rest[] on 
the overriding fear that the executive will abuse its power.”214  This anti-
administrative rhetoric interestingly reveals two related yet distinct  
concerns about executive power.  One is that it is unaccountable, best 
captured by Chief Justice Roberts’s plaintive complaint against admin-
istrative government as undemocratic in Free Enterprise: 

One can have a government that functions without being ruled by function-
aries, and a government that benefits from expertise without being ruled by 
experts.  Our Constitution was adopted to enable the people to govern them-
selves, through their elected leaders.  The growth of the Executive Branch, 
which now wields vast power and touches almost every aspect of daily life, 
heightens the concern that it may slip from the Executive’s control, and thus 
from that of the people.215 

The other concern is that executive power is aggrandized, evident in 
comments singling out administrative government’s “vast and varied”216 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
(Thomas, J., concurring in the judgment); Perez, 135 S. Ct. at 1213 (Thomas, J., concurring in the 
judgment). 
 211 569 U.S. at 313–15 (Roberts, C.J., dissenting). 
 212 Id. at 312. 
 213 See supra pp. 21–22.  
 214 Sunstein & Vermeule, supra note 8, at 44. 
 215 Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 499 (2010).  Dissenting, 
Justice Breyer attacked the majority for adopting an unduly formalistic analysis, arguing that the 
SEC had multiple mechanisms for overseeing the PCAOB other than removal and that the presence 
or lack of for-cause removal protection for PCAOB members did not affect presidential control in 
practice.  Id. at 519–30 (Breyer, J., dissenting). 
 216 Id. at 499 (majority opinion).  
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scope and “arrogation of power.”217  Core to this concern with “aggran-
dizement of the power of administrative agencies” is the claim that  
Congress has “effective[ly] delegat[ed] . . . huge swaths of lawmaking 
authority” to agencies,218 so that “agencies, as a practical matter, draw 
upon a potent brew of executive, legislative, and judicial power.”219 

The distinction between these two concerns about executive 
power — that it is politically unaccountable and that it is aggran-
dized — matters because their respective remedies may stand in some 
tension.  More specifically, those fearing unaccountable power often ad-
vocate greater presidential control over government administration.220  
But from an aggrandized power perspective, such a response may 
simply worsen the problem, adding the President’s popular authority 
and political leadership to the mix of executive, legislative, and adjudi-
catory powers agencies wield on their own.221  These judicial concerns 
about executive power also appear particularly targeted at domestic and 
administrative contexts.  When it comes to foreign relations, the Roberts 
Court’s record is mixed, sustaining some strong claims of executive 
power while rejecting others.222  But similar rhetorical concerns about 
executive power spinning out of control or being exercised at odds with 
the constitutional structure are largely — if not completely223 — lack-
ing.  Anti-administrative Justices also appear more sanguine about ex-
ecutive power in the national security arena.224  Moreover, on issues of 
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 217 Decker v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 620 (2013) (Scalia, J., concurring in part and 
dissenting in part); see also City of Arlington, 569 U.S. at 313 (Roberts, C.J., dissenting); Gutierrez-
Brizuela v. Lynch, 834 F.3d 1142, 1155 (10th Cir. 2016) (Gorsuch, J., concurring).  
 218 Perez v. Mortg. Bankers Ass’n, 135 S. Ct. 1199, 1210 (2015) (Alito, J., concurring in part and 
concurring in the judgment). 
 219 City of Arlington, 569 U.S. at 327 (Roberts, C.J., dissenting). 
 220 See Free Enterprise, 561 U.S. at 484 (“The President cannot ‘take Care that the Laws be 
faithfully executed’ if he cannot oversee the faithfulness of the officers who execute them.” (quoting 
U.S. CONST. art. II, § 3)); PHH Corp. v. Consumer Fin. Prot. Bureau, 839 F.3d 1, 5 (D.C. Cir. 2016) 
(“To carry out the executive power and be accountable for the exercise of that power, the President 
must be able to control subordinate officers in executive agencies.”).  See generally Steven G.  
Calabresi, Some Normative Arguments for the Unitary Executive, 48 ARK. L. REV. 23 (1995). 
 221 See infra section III.A, pp. 72–77; see also Sunstein & Vermeule, supra note 8, at 47. 
 222 Compare Zivotofsky ex rel. Zivotofsky v. Kerry, 135 S. Ct. 2076 (2015) (holding that the  
President has exclusive power to recognize foreign nations and governments), with Boumediene v. 
Bush, 553 U.S. 723 (2008) (holding that restrictions on judicial review of executive determinations 
of enemy-combatant status violated habeas corpus).  See also Medellín v. Texas, 552 U.S. 491 (2008) 
(holding that an international treaty agreed to by the President is not domestic law unless it is self-
executing or Congress passes implementing legislation). 
 223 See Zivotofsky, 135 S. Ct. at 2116 (Scalia, J., dissenting) (arguing that the majority’s decision 
to recognize an exclusive presidential power was an unconstitutional return to the royal prerogative 
in foreign affairs). 
 224 See, e.g., Trump v. Int’l Refugee Assistance Project, 137 S. Ct. 2080, 2089–90 (2017) (Thomas, 
J., concurring in part and dissenting in part) (arguing for complete lifting of stay on travel and 
refugee ban issued by President Trump on national security grounds); Boumediene, 553 U.S. at 802–
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specifically presidential power, anti-administrative Justices are often all  
over the map, sometimes upholding strong claims of presidential power  
and sometimes rejecting them.225  Congress’s response to presidential 
assertions of power, on the other hand, is largely driven by partisanship 
rather than institutional concerns, with congressional leaders  
supporting Presidents of their party even at the cost of congressional 
prerogatives.226 

Hence, although overlapping at times with more established consti-
tutional critiques of the administrative state such as the unitary execu-
tive theory, contemporary anti-administrativism stands as a distinct 
phenomenon.  Further evidence of this comes from the fact that the 
judicial anti-administrativists’ preferred remedy frequently is not 
greater presidential control.  True, the Court in Free Enterprise opted 
for the remedial route of invalidating limits on the President’s removal 
authority.  But even Free Enterprise sanctioned limits on presidential 
control by upholding the PCAOB’s constitutionality once its structure 
was reduced to a single level of for-cause removal protection.227 

2.  The Judicial Turn. — Instead, the most common response to these 
fears of unaccountable and aggrandized executive power is an assertion 
of a greater role for the Article III courts.  This judicial turn is particu-
larly evident in the efforts to replace interpretive deference with inde-
pendent judicial judgment, as well as the growing challenges to admin-
istrative adjudication. 

Pulling back on deference is often justified as mandated by the APA’s 
instruction that “the reviewing court shall decide all relevant questions 
of law, [and] interpret constitutional and statutory provisions.”228  Yet a 
number of administrative law doctrines represent substantial judicial 
elaboration in tension with the APA’s text.229  The Court overturned one 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
13 (Roberts, C.J., dissenting) (emphasizing administrative procedures available to challenge execu-
tive detention as well as limited judicial review in concluding detainees’ habeas corpus rights were 
not violated). 
 225 Compare Boumediene, 553 U.S. at 801 (Roberts, C.J., dissenting), and id. at 826 (Scalia, J , 
dissenting), with Zivotofsky, 135 S. Ct. at 2113 (Roberts, C.J., dissenting), and id. at 2116 (Scalia, 
J., dissenting). 
 226 Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119 HARV. L. REV. 
2311, 2323–25 (2006). 
 227 See Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 508–10 (2010).  
PHH Corp. similarly accepts such protection for independent regulatory commissions, but frames 
it more as mandated by governing precedent than a broader principle.  839 F.3d 1, 5–6, 8–9 (D.C. 
Cir. 2016). 
 228 5 U.S.C. § 706 (2012).  In Perez v. Mortgage Bankers Ass’n, 135 S. Ct. 1199 (2015), Justice 
Scalia advanced an additional APA argument, contending that judicial deference to agency regula-
tory interpretations is at odds with § 553(b)(A), which excluded interpretive rules from notice-and-
comment rulemaking procedures because they lacked the force of law.  Perez, 135 S. Ct. at 1211–
12 (Scalia, J., concurring in the judgment). 
 229 Gillian E. Metzger, Foreword, Embracing Administrative Common Law, 80 GEO. WASH. L. 
REV. 1293, 1298–1300, 1305 (2012) [hereinafter Metzger, Embracing Administrative Common Law]; 
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such elaboration recently in Perez v. Mortgage Bankers Ass’n,230 reject-
ing the D.C. Circuit’s one-bite rule allowing agencies only one chance 
to issue a definitive interpretation of a regulation without having to go 
through notice-and-comment rulemaking, a restriction that the Court 
held was “contrary to the clear text of the APA’s rulemaking provi-
sions.”231  For the most part, however, there are few judicial calls to pull 
back on these doctrines as nontextually supported incursions into agen-
cies’ rightful discretion.232  Perhaps the biggest weakness with the APA 
argument is that taking it seriously would entail dispensing with  
Chevron altogether, but as of now only Justices Thomas and Gorsuch 
are willing to go so far.233 

The underlying impetus thus seems less about respecting the APA 
and more about reasserting judicial power over the executive branch.  
Further evidence of this comes from the repeated invocations of  
Marbury’s famous statement that “[i]t is emphatically the province and 
duty of the judicial department to say what the law is”234 in justifying 
denial of deference.  To be clear, the suggestion that the courts must 
independently police agency authority at some level is hardly novel; that 
proposition is embodied in Chevron’s step one, in which courts exercise 
independent judgment in determining whether Congress has spoken 
plainly to the question at hand.235  These new invocations go further, 
however, and use Marbury to argue against granting deference even 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
see also Am. Radio Relay League v. FCC, 524 F.3d 227, 245–48 (D.C. Cir. 2008) (Kavanaugh, J., 
concurring in part, concurring in the judgment in part, and dissenting in part) (noting the extent to 
which current doctrine is at odds with the APA’s text on notice-and-comment rulemaking).  But see 
Jacob Gersen & Adrian Vermeule, Thin Rationality Review, 114 MICH. L. REV. 1355 (2016) (argu-
ing that true hard look review is rare). 
 230 135 S. Ct. 1199. 
 231 Id. at 1206. 
 232 If anything, the Supreme Court may be strengthening these doctrines, for example by holding 
that an agency acted arbitrarily by failing to consider cost at the very outset (as opposed to later in 
a rulemaking) when the governing statute simply instructed the agency to consider “appropriate” 
factors in deciding whether to regulate.  See Michigan v. EPA, 135 S. Ct. 2699, 2706–12 (2015).  But 
see FERC v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 782–84 (2016) (emphasizing the limited 
scope of judicial review of agency reasoning in overturning lower court determination that agency 
had acted arbitrarily).  
 233 See supra notes 136–37 and accompanying text; see also Perez, 135 S. Ct. at 1211 (Scalia, J., 
concurring in the judgment) (noting that the Court had developed deference doctrines at odds with 
“the original design of the APA” and urging that Auer deference be overturned but signaling reluc-
tance to take such a step with respect to Chevron deference).  Several scholars also advocate dis-
pensing with Chevron.  See, e.g., HAMBURGER, supra note 176, at 315–17; Ginsburg & Menashi, 
supra note 179, at 497–500. 
 234 5 U.S. (1 Cranch) 137, 177 (1803).  
 235 Peter L. Strauss, Overseers or “The Deciders” — The Courts in Administrative Law, 75 U. 
CHI. L. REV. 815, 817 (2008).  See generally Henry P. Monaghan, Marbury and the Administrative 
State, 83 COLUM. L. REV. 1 (1983). 
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when statutory ambiguity exists.236  A similar concern that agencies are 
trenching on the Article III courts’ purview links the deference pullback 
to the attacks on administrative adjudication.237  An emphasis on reas-
serting judicial power also comes from the political sphere, with prohi-
bitions on judicial deference to any agency statutory or regulatory inter-
pretations, as well as provisions for expanded judicial review of agency 
rulemaking in the proposed RAA and Separation of Powers Restoration 
Act.238 

The judicial power arguments against deference come in two varie-
ties, one far more radical than the other.  The radical attack maintains 
that deference is constitutionally prohibited in a twofold sense: first, be-
cause deference allows agencies to unconstitutionally exercise judicial 
power by promulgating binding interpretations of statutes, and second, 
because independently interpreting statutes is necessary for courts to 
perform their Marbury function and serve as a check on executive 
power.239  Both claims rely on a classical understanding of law as having 
a fixed meaning and interpretation as distinct from policymaking, so 
that determining “the best policy choice” is different from determining 
“what the [statute or] regulation means.”240  This argument challenges 
Chevron and Auer head-on, particularly Chevron’s express elision of in-
terpretation and policymaking in many contexts and corresponding ac-
ceptance that a statute’s or regulation’s interpretation can change.241  
But its radical import is even greater: This argument would also pre-
clude Congress from expressly delegating binding interpretative author-
ity to agencies,242 and its insistence on a firm divide between interpre-
tation and policymaking conflicts with broadly accepted legal realist 
insights about the frequency of legal indeterminacy, and thus of policy-
making, in judicial decisionmaking.243 
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 236 See, e.g., Michigan, 135 S. Ct. at 2712 (Thomas, J., concurring); King v. Burwell, 135 S. Ct. 
2480, 2496 (2015); Waterkeeper All. v. EPA, 853 F.3d 527, 539 (D.C. Cir. 2017) (Brown, J., concur-
ring); Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1156 (10th Cir. 2016) (Gorsuch, J., concurring). 
 237 See supra notes 106–08, 180 and accompanying text. 
 238 See supra notes 48–53 and accompanying text. 
 239 Perez v. Mortg. Bankers Ass’n, 135 S. Ct. 1199, 1217 (2015) (Thomas, J., concurring in the 
judgment); Michigan, 135 S. Ct. at 2712 (Thomas, J., concurring); see also Gutierrez-Brizuela, 834 
F.3d at 1149–52 (Gorsuch, J., concurring). 
 240 Perez, 135 S. Ct. at 1222 (Thomas, J., concurring in the judgment); Pojanowski, supra note 
67, at 1089–90. 
 241 See Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 863–64 (1984); see also 
Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981–82 (2005).  
 242 Sunstein & Vermeule, supra note 8, at 79.   
 243 Cass R. Sunstein, Essay, Beyond Marbury: The Executive’s Power to Say What the Law Is, 
115 YALE L.J. 2580, 2591–94, 2598 (2006); see also Karl N. Llewellyn, Remarks on the Theory of 
Appellate Decision and the Rules or Canons About How Statutes Are to Be Construed, 3 VAND. L. 
REV. 395, 395–400 (1950). 
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Further, the argument that Article III compels independent judicial 
judgment for all questions of statutory interpretation runs into substan-
tial arguments to the contrary.  Article III may in fact militate in favor 
of deference to expert elucidation of statutory standards if the questions 
at issue require specialized expertise or experience that the federal courts 
lack.  In such contexts, preserving the federal courts’ ability to perform 
their constitutional function and reach accurate, coherent, and con-
sistent determinations may mandate deference to agency determina-
tions.244  Nor does the historical record support an independent judg-
ment requirement.  Until the early decades of the twentieth century, 
direct review of executive decisionmaking was rare, and the direct chal-
lenges often took the form of mandamus actions that limited the scope 
of judicial review.  Moreover, a number of decisions invoked the propri-
ety of judicial deference to executive statutory interpretations.245  Legal 
academics dispute the extent of this deference, but there is substantial 
support for the view that independent judicial judgment was not 
thought required for a vast array of executive action, often including 
questions of statutory interpretation.246  Longstanding jurisprudence 
also holds that Article III courts need not be involved at all in adjudi-
cations of matters of public right, without regard to whether statutory 
interpretation was involved.247  Although the Court’s understanding of 
what counts as public right has varied over time, historically the cate-
gory included some coercive governmental action, such as forced pay-
ment of customs duties, as well as grants of privileges and licenses, such 
as public land grants.248  Today, as Stern indicated, the Court considers 
a right to be public when it is  “integrally related to particular Federal 
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 244 See Peter L. Strauss, Essay, “Deference” Is Too Confusing — Let’s Call Them “Chevron Space” 
And “Skidmore Weight,” 112 COLUM. L. REV. 1143, 1144–48 (2012); see also NLRB v. Hearst 
Publ’ns, Inc., 322 U.S. 111, 130 (1944). 
 245 JERRY L. MASHAW, CREATING THE ADMINISTRATIVE CONSTITUTION 65–78 (2012); see 
also Aditya Bamzai, The Origins of Judicial Deference to Executive Interpretation, 126 YALE L.J. 
908, 912–13, 912 n.5 (2017) (describing sources asserting historical support for such deference). 
 246 Compare United States v. Mead Corp., 533 U.S. 218, 260 (2001) (Scalia, J., dissenting) (iden-
tifying “a tradition of great deference to the opinions of the agency head”), and Bamzai, supra note 
245, at 916–19 (identifying a tradition of deference to longstanding and contemporaneous interpre-
tations by executive actors and others), with Thomas W. Merrill, Article III, Agency Adjudication, 
and the Origins of the Appellate Review Model of Administrative Law, 111 COLUM. L. REV. 939, 
951–53 (2011) (explaining that when it occurred, nineteenth-century judicial review was largely de 
novo). 
 247 See, e.g., Murray’s Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272, 284 
(1856). 
 248 Richard H. Fallon, Jr., Of Legislative Courts, Administrative Agencies, and Article III, 101 
HARV. L. REV. 915, 952, 954 (1988) (detailing coercive actions classified as public right); Caleb 
Nelson, Adjudication in the Political Branches, 107 COLUM. L. REV. 559, 566–90 (2007) (defining 
public right as including rights and privileges in individual hands). 
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Government action.”249  Either the historical or the contemporary defi-
nition could bring much contemporary regulation within the public right 
category, and thus into the category of actions for which no Article III 
involvement traditionally was thought constitutionally necessary — let 
alone de novo judicial review.250 

The radical argument against deference and in favor of independent 
judicial judgment thus is implausible.  That leaves the more restrained 
approach, which invokes judicial independent judgment instead of 
Chevron deference in only certain situations, such as jurisdictional ques-
tions or big-ticket economic and political issues.  But little principled 
basis exists for singling out these situations; the driver instead appears 
to be judicial intuitions about which statutory questions Congress would 
want a court to decide.251  As Justice Scalia wrote for the Court in City 
of Arlington, rejecting a jurisdictional exception to Chevron: 

The [jurisdictional] label is an empty distraction because every new appli-
cation of a broad statutory term can be reframed as a questionable extension 
of the agency’s jurisdiction. . . . The federal judge as haruspex, sifting the 
entrails of vast statutory schemes to divine whether a particular agency in-
terpretation qualifies as “jurisdictional,” is not engaged in reasoned deci-
sionmaking.252 

Moreover, insofar as the underlying logic of this approach is that 
courts are a necessary check on an ever-growing and out-of-control ex-
ecutive branch, the number of situations when Justices will conclude 
Congress would want independent judicial judgment seems likely only 
to grow.  This approach thus can quickly become less restrained and not 
much different from wholesale revocation of Chevron, except in its lack 
of transparency about its aims. 

3.  Constitutionalism and Originalism. — A third theme, evident 
from the preceding discussion, is anti-administrativism’s heavy consti-
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 249 564 U.S. 462, 490–91 (2011). 
 250 See Fallon, supra note 248, at 951–63 (analyzing the tensions that traditional public rights 
ideas pose to viewing Article III appellate review of administrative determinations as constitution-
ally necessary).  Although the Court has deviated from its traditional exclusion of matters of public 
right from any need for judicial review, it has emphasized that “Article III does not confer . . . an 
absolute right to the plenary consideration of every nature of claim by an Article III court” and 
upheld deferential review such as a “weight of the evidence” standard as sufficient to preserve the 
“essential attributes of judicial power” in the Article III courts.  Commodity Futures Trading 
Comm’n v. Schor, 478 U.S. 833, 848, 852–53 (1986). 
 251 See Michael Herz, Essay, Chevron is Dead; Long Live Chevron, 115 COLUM. L. REV. 1867, 
1872–79 (2015) (arguing that Chevron is fundamentally a doctrine of judicial self-regulation, resting 
on the courts’ views of when a judicial check on the executive (or judicial turf-protection) is  
warranted). 
 252 569 U.S. 290, 300–01 (2013). 
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tutional flavor, particularly in its judicial and academic varieties.  Of-
ten — though not always253 — this constitutional dimension is marked 
by originalism.  According to anti-administrative accounts, the core of 
the Framers’ structural design was limiting government so as to protect 
individual liberty.254  But on their view the administrative state does the 
opposite: where the Framers sought to make it hard for the national 
government to bind individuals, administrative government makes it 
easy;255 where the Framers sought to limit the fields of national action, 
administrative government expands them; and where the Framers 
sought to separate out legislative, judicial, and executive power into sep-
arate hands and ensure checks among the branches, administrative gov-
ernment combines them into one and dramatically aggrandizes the ex-
ecutive branch.256  The net result is that the “‘vast and varied federal 
bureaucracy’ . . . now hold[s] [authority] over our economic, social,  
and political activities” to a degree “[t]he Framers could hardly have 
envisioned.”257 
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 253 Hamburger’s account, for example, trains most of its attention on seventeenth-century Britain 
rather than the Framing.  HAMBURGER, supra note 176; JOSEPH POSTELL, BUREAUCRACY IN 

AMERICA: THE ADMINISTRATIVE STATE’S CHALLENGE TO CONSTITUTIONAL GOVERN-

MENT 6 (2017). 
 254 See, e.g., Dep’t of Transp. v. Ass’n of Am. R.Rs., 135 S. Ct. 1225, 1245 (2015) (Thomas, J., 
concurring) (“At the center of the Framers’ dedication to the separation of powers was individual 
liberty.” (citing THE FEDERALIST NO. 47, at 299 (James Madison) (Clinton Rossiter ed., 2003))); 
City of Arlington, 569 U.S. at 315 (Roberts, C.J., dissenting) (“The Framers did divide governmental 
power in the manner the Court describes, for the purpose of safeguarding liberty.”); Stern, 564 U.S. 
at 483 (“As Hamilton put it, quoting Montesquieu, ‘there is no liberty if the power of judging be 
not separated from the legislative and executive powers.’” (quoting THE FEDERALIST NO. 78, at 
465 (Alexander Hamilton) (Clinton Rossiter ed., 2003))); Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 
1149 (10th Cir. 2016) (Gorsuch, J., concurring) (“Even more importantly, the founders considered 
the separation of powers a vital guard against governmental encroachment on the people’s liberties, 
including all those later enumerated in the Bill of Rights.”). 
 255 See, e.g., Ass’n of Am. R.Rs., 135 S. Ct. at 1237 (Alito, J., concurring) (arguing that “bicamer-
alism and presentment make lawmaking difficult by design” and that the Constitution’s “delibera-
tive process” is “not something to be lamented and evaded” (alteration omitted) (quoting John F. 
Manning, Lawmaking Made Easy, 10 GREEN BAG 2D 191, 202 (2007))); Gutierrez-Brizuela, 834 
F.3d at 1151 (Gorsuch, J., concurring) (criticizing Brand X for allowing regulatory overriding of 
judicial decisions “without the inconvenience of having to engage the legislative processes the Con-
stitution prescribes,” leading to “[a] form of Lawmaking Made Easy, one that permits all too easy 
intrusions on the liberty of the people”).  
 256 See, e.g., Ass’n of Am. R.Rs., 135 S. Ct. at 1254–55 (Thomas, J., concurring) (“We have over-
seen and sanctioned the growth of an administrative system that concentrates the power to make 
laws and the power to enforce them in the hands of a vast and unaccountable administrative ap-
paratus that finds no comfortable home in our constitutional structure.”); Decker v. Nw. Envtl. Def. 
Ctr., 568 U.S. 597, 619 (2013) (Scalia, J., concurring in part and dissenting in part) (“When the 
legislative and executive powers are united in the same person . . . there can be no liberty; because 
apprehensions may arise, lest the same monarch or senate should enact tyrannical laws, to execute 
them in a tyrannical manner.” (alteration in original) (quoting MONTESQUIEU, THE SPIRIT OF 

THE LAWS 151–52 (Oskar Piest ed., Thomas Nugent trans., 1949) (1748))). 
 257 City of Arlington, 569 U.S. at 313 (Roberts, C.J., dissenting) (quoting Free Enter. Fund v. 
Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 499 (2010)). 
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Separation of powers concerns have long animated administrative 
law and judicial review of executive action, albeit usually remaining 
tacit.258  What is new is thus not their presence but the extent to which 
constitutional concerns are now openly invoked in administrative law 
opinions.  Yet this express invocation is rarely accompanied by sustained 
constitutional analysis — perhaps because, as noted above, few Justices 
seem willing to embrace the rollback in national administrative govern-
ment that the posited antimony of separation of powers and contempo-
rary national administrative government would seem to entail.259  The 
problem for anti-administrativists, however, is that background separa-
tion of powers concerns can be addressed in a variety of ways, including 
approaches that embrace the administrative state rather than cabin it.  
Concerns about amalgamated powers, for example, could be met by sep-
aration of functions requirements within agencies and other internal ad-
ministrative checks.260  Posited at a general level, separation of powers 
principles say little about the constitutionality of the administrative 
state. 

A similar weakness undercuts anti-administrativists’ invocations of 
originalism.  As others have noted, there is an unfortunate selectivity to 
anti-administrativist originalism.261  Part of the problem with seeking 
contemporary constitutional conclusions from the original debates on 
constitutional structure is that the Framers pursued multiple goals.262  
Limiting government — limiting the national government’s scope, lim-
iting the ease by which it could enact legislation, and to some extent 
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 258 See generally Gillian E. Metzger, Essay, Ordinary Administrative Law as Constitutional Com-
mon Law, 110 COLUM. L. REV. 479 (2010). 
 259 See supra pp. 21–22, 36. 
 260 See, e.g., Gillian E. Metzger, The Constitutional Duty to Supervise, 124 YALE L.J. 1836 (2015) 
[hereinafter Metzger, The Constitutional Duty to Supervise] (arguing for strengthening internal ad-
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a discussion of the multitude of internal checks within agencies and the constitutional functions 
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 261 Sunstein & Vermeule, supra note 8, at 85–87. 
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limiting state governments — was a concern of the Framers.263  But so 
were nation-state building and effective government.  Indeed, further 
empowering the national government was the central impetus behind 
the constitutional convention.264  While the Federalists were forced to 
compromise on several features of their nationalist agenda, they suc-
ceeded in obtaining a number of powers viewed as essential to the pro-
ject of creating a viable national government.265  The decision to create 
an executive branch headed by a single President — despite the fears of 
a return to monarchy that it aroused — embodied the Framers’ com-
mitment to ensuring the “energy” and capacity for efficient, coordinated, 
and effective action that the Articles of Confederation system had 
lacked.266  Moreover, some scholars resist the suggested antinomy be-
tween these goals of limiting and empowering national government — 
for instance, arguing that supporters of the Constitution believed that 
creating “an energetic government” with the “strength to deal with for-
eign powers and quash interstate rivalries was the surest path to per-
sonal liberty.”267 

Of course, the general proposition that the Framers sought to em-
power as well as constrain says little about whether particular adminis-
trative arrangements are constitutional.268  But, like anti-administra-
tivism’s invocation of separation of powers, most political and judicial 
anti-administrativist originalism stays at a general and abstract level.  
Rather than identifying how a specific administrative arrangement is at 
odds with original understandings, the claim is that the whole thrust 
and purpose of modern administrative government deviates from the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 263 See BARNETT, supra note 185, at 52–61; MAX M. EDLING, A REVOLUTION IN FAVOR OF 
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 266 THE FEDERALIST NOS. 70, 72, at 421–29, 434–39  (Alexander Hamilton) (Clinton Rossiter 
ed., 2003); W.B. GWYN, THE MEANING OF THE SEPARATION OF POWERS 34 (Tulane Studies 
in Political Sci., Vol. IX, 1965); David E. Pozen, Self-Help and the Separation of Powers, 124 YALE 

L.J. 2, 75 (2014).  
 267 BRIAN BALOGH, A GOVERNMENT OUT OF SIGHT: THE MYSTERY OF NATIONAL AU-

THORITY IN NINETEENTH-CENTURY AMERICA 54, 56 (2009); see also RAKOVE, supra note 
262, at 244–56. 
 268 Cf. Martin S. Flaherty, The Most Dangerous Branch, 105 YALE L.J. 1725, 1826 (1996) (“[T]he 
Founding commitment to energy cannot be discussed in a relative vacuum . . . .”). 
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Framers’ separation of powers design.269  Justice Thomas’s detailed 
originalist assessments of the unconstitutionality of administrative ar-
rangements are an exception, but they are universally solo undertak-
ings.270  These assessments are also difficult to square with the nation’s 
practice since the Founding.  As recent scholarship by Professor Jerry 
Mashaw and others has established, the national administrative state 
has a long lineage, with some administrative structures in place even at 
the Constitution’s adoption and national administrative officials playing 
important governance roles from the Washington Administration on-
ward.271  But perhaps the strongest count against Justice Thomas’s 
originalist opinions is that they would entail a profound disruption in 
the nature of contemporary government, as he acknowledges.272  Other 
Justices’ unwillingness to sign onto his full-bore originalist account may 
reflect the belief that adopting constitutional understandings that would 
overturn governance relationships on which the nation has by now long 
relied cannot be justified.273 

D.  Does Contemporary Anti-Administrativism Matter? 

A movement against national administrative government is thus 
afoot in the political arena, the courts, and legal academe.  Its 
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 269 See, e.g., City of Arlington v. FCC, 569 U S. 290, 315 (2013) (Roberts, C.J., dissenting).  The 
opinions in Noel Canning and Stern engage more extensively with original understandings, but 
both have limited direct import for administrative government.  Some anti-administrative scholars 
engage originalism in more detail.  See, e.g., BARNETT, supra note 185, at 203–21; EPSTEIN, supra 
note 185, at 267–84. 
 270 See, e.g., Dep’t of Transp. v. Ass’n of Am. R.Rs., 135 S. Ct. 1225, 1245–46 (2015) (Thomas, J., 
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GINS OF THE AMERICAN REGULATORY STATE 21–22 (2015); MASHAW, supra note 245, at 193–
200.   
 272 See SW General, 137 S. Ct. at 948–49 (Thomas, J., concurring); Ass’n of Am. R.Rs., 135 S. Ct. 
at 1252 (Thomas, J., concurring in the judgment). 
 273 Cf. Rothgery v. Gillespie County, 554 U.S. 191, 213 (2008) (Roberts, C.J., concurring) (“Justice 
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significance, however, is unclear.  In particular, is the national 
administrative state really under siege, or are we simply witnessing an 
anti-administrative phase likely to have little lasting effect? 

Some anti-administrative moves could prove quite significant.  The 
RAA, for example, would be a substantial impediment to major and 
high-impact rulemakings if enacted, the REINS Act even more so.274  
Scholarship documenting the deregulatory effect of OIRA review even 
absent a 2–1 repeal requirement suggests that the regulatory initiatives 
of the Trump Administration could be momentous as well,275 and regu-
latory repeals have already undone rules years in the making.  The 
Court’s First Amendment decisions, particularly Citizens United, have 
had a profound effect on certain regulatory regimes.276  If a majority of 
the Court were to reject the constitutionality of broad delegations or the 
combination of functions in a single agency, much of the national ad-
ministrative state would be in immediate jeopardy.  Similarly, invalida-
tion of administrative adjudication as violating Article III or as uncon-
stitutionally biased by virtue of agencies’ additional rulemaking  
and enforcement roles would have a dramatic effect, calling into ques-
tion basic and longstanding features of our national administrative  
landscape.277 

But as noted above, good reasons exist to conclude that few of these 
more radical political moves will come to pass.  So far the judicial bark 
has been fiercer than its bite, and when the Roberts Court has invali-
dated an administrative arrangement on constitutional grounds, it has 
often done so narrowly (as in Free Enterprise and Noel Canning), or in 
ways that could minimize the impact on administrative governance (as 
in Stern and NFIB).278  For all their success of late, First Amendment 
challenges are unlikely to render broad swaths of the national adminis-
trative state unconstitutional.  Support is growing on the Court for some 
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 274 See supra notes 37–46 and accompanying text. 
 275 See, e.g., Nicholas Bagley & Richard L. Revesz, Centralized Oversight of the Regulatory State, 
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values without threatening the constitutionality of too many Spending Clause laws. 
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pullback on judicial deference to agency interpretations, yet several 
scholars argue that such a pullback would have little impact in practice.  
The reasons given — first, that courts deferred before Chevron and Auer 
and would continue to do so regardless, and second, that Chevron and 
Auer do little work because they are riddled with exceptions — are 
somewhat contradictory, but lead to the same conclusion.279 

All of this might suggest that the current attack on the national ad-
ministrative state is of little lasting significance.280  This view strikes me 
as too sanguine a stance for supporters of national administrative gov-
ernance to take.  Deep cutbacks in resources and personnel can undercut 
administrative capacity in ways that are not immediately reversible by 
changing legislative and executive branch political control.281  Some 
seemingly moderate administrative limitations could prove quite disrup-
tive, moreover.  For example, Justice Alito’s view that public arbitrators 
are principal officers in American Railroads282 would invalidate numer-
ous regulatory arrangements in which officials not appointed by the 
President exercise some degree of unreviewable discretion, and dramat-
ically expand the pool of positions for which presidential nomination 
and Senate confirmation are required.283  Similarly, if ALJs are deemed 
inferior officers, there would be an immediate impact on government 
operations.  Moreover, that conclusion might call into question a mas-
sive number of past administrative adjudications in agencies like the 
SEC where ALJs are not selected by the agency head — particularly 
given the Court’s reluctance to uphold decisions in similar circum-
stances on a de facto officer doctrine basis.284  Such a holding would 
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 279 Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1158 (10th Cir. 2016) (Gorsuch, J., concurring) 
(“We managed to live with the administrative state before Chevron.  We could do it again.  Put 
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TO PROTECT THE AMERICAN PUBLIC 5, 65–70 (2010) (describing the impact of funding shortfalls 
on agencies and the political difficulty involved in expanding funding). 
 282 135 S. Ct. 1225, 1235–39 (2015) (Alito, J., concurring).  Justice Alito’s view was adopted by 
the D.C. Circuit.  Ass’n of Am. R.Rs. v. Dep’t of Transp., 821 F.3d 19, 37–38 (D.C. Cir. 2016). 
 283 Gillian E. Metzger, Privatization as Delegation, 103 COLUM. L. REV. 1367, 1377–94 (2003) 
(describing a number of modern private delegations potentially compromised by the revival of pri-
vate nondelegation doctrine); see also Mascott, supra note 99, at 62–69 (describing the vast array of 
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Jon D. Michaels, Privatization’s Progeny, 101 GEO. L.J. 1023 (2013) (describing the past, present, 
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2017] THE SUPREME COURT —  FOREWORD 49 

also create serious constitutional problems with how ALJs are appointed 
and removed — perhaps curable by having agency heads pick ALJs and 
ending the removal protection for members of the Merit Systems Pro-
tection Board, but at the cost of making administrative adjudication less 
politically insulated and undermining key features of the APA regime.285 

Assessing the impact of a pullback in subconstitutional deference is 
difficult, given selection bias and the dynamic effects such a pullback 
might have.  Chevron likely deters regulated parties from bringing cer-
tain challenges and also encourages agencies to push their interpretative 
powers in creative ways.286  A retraction in deference thus might have 
a substantially greater impact than suggested by simply considering the 
number of cases today in which Chevron or Auer deference is actually 
determinative.  Further, at the lower court level, where the bulk of chal-
lenges to agency actions are resolved, scholars have suggested that  
Chevron deference is in fact more determinative than many believe.287  
As important, to the extent such a pullback in deference rests on an 
account of interpretation as distinguishable from policymaking, the pull-
back could extend to situations in which interpretation occurs through 
agency application of a statutory standard to different factual con-
texts — a vast range of agency action not often thought of as falling 
under the Chevron aegis.288 

More broadly, contemporary anti-administrativism may serve to un-
dercut the legitimacy of national administrative governance.  Professor 
Richard Fallon helpfully distinguishes among three forms of legitimacy: 
legal, meaning conforming with legal norms; sociological, meaning pub-
licly accepted; and moral, meaning normatively justified.289  The fre-
quent suggestion that the national administrative state is at odds with 
the constitutional framework most directly challenges that state’s legal 
legitimacy.  It is such legal doubts that led Professor James Freedman 
to famously describe national administrative governance as subject to a 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
“more than 500 cases [the agency had] addressed during those 26 months,” id. at 689 (Kennedy, J., 
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“recurrent sense of crisis” over its legitimacy.290  But the constant repe-
tition of this motif, combined with the Court’s rhetorical invocations of 
liberty-threatening bureaucrats, undermines the administrative state’s 
sociological and moral legitimacy as well.  Of course, to someone who 
believes that the national administrative state actually is unconstitu-
tional and should be cast aside, such a lack of legitimacy is entirely ap-
propriate.  But few Justices, politicians, or academics appear willing to 
go that far, despite their frequent rhetorical jabs at bureaucracy and 
invocations of current administrative arrangements as at odds with the 
Framers’ plan. 

Adrian Vermeule disputes this legitimacy concern, terming constitu-
tional anxiety about the administrative state “a largely elite dis-
course . . . .  It is a conceptual mistake to think that complaints about 
the administrative state, even on constitutional grounds, are necessarily 
sociological evidence of the illegitimacy of the regime.”291  The 1930s 
support his point to some extent; as Part II describes, the constitutional 
battle that elite lawyers waged failed to undermine massive popular 
support for the New Deal administrative state.  And current political 
attacks on administrative governance come in conjunction with broad 
popular support for many government programs.  As Vermeule notes, 
“[a] nation that twice elected Barack Obama by clear margins is a nation 
comfortable with technocratic governance.”292 

Yet rhetoric can take on a life of its own, as recent constitutional 
challenges to the Affordable Care Act showed, all the more when con-
stitutional discourse is employed to political ends.293  Moreover, anxiety 
over the administrative state’s constitutionality can operate to limit its 
potential for further development and innovation.294  That may be a 
good part of the anti-administrativists’ goal, particularly in the judicial 
sphere.  Decisions like Free Enterprise have a “this far but no further” 
feel, which connects to the Court’s resistance to innovative administra-
tive structures and regulatory regimes.  Indeed, absent an anti-adminis-
trative orientation, this resistance to innovation is hard to explain.  
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Given Congress’s broad power to structure the executive branch and 
design regulatory schemes, one would expect the presumption to run in 
favor of constitutionality, at least when the innovation is embodied in 
legislation.295  Even further, such anxiety may have a corrosive effect 
over time, leading to greater scrutiny of agency decisionmaking and ero-
sion of established administrative mechanisms.296  In short, rhetorical 
anti-administrativism can have real practical bite, even if one that 
emerges gradually and indirectly. 

The current attack on the administrative state has two further effects 
that are explored in the Parts that follow.  The first relates to the  
close intertwining of contemporary political and constitutional anti- 
administrativism.  Anti-administrativism’s deeply rooted conservative 
character means that constitutional attacks on administrative govern-
ance risk injecting the Court even further into national politics, at a time 
when the Court is increasingly viewed as a partisan institution.  The 
second centers on anti-administrativism’s impact on constitutional law.  
By framing the debate as one of administrative government’s unconsti-
tutionality, anti-administrativism obscures the possibility that the na-
tional administrative state may actually serve important constitutional 
functions, such as controlling executive power.  Furthermore, this fram-
ing renders incoherent the suggestion that far from being constitution-
ally questionable, today’s national administrative state is constitution-
ally obligatory.  Returning to the 1930s elucidates the first of these effects 
and sets the stage for reconceiving the administrative state’s constitu-
tional role. 

II.  1930s REDUX I: TWENTIETH-CENTURY CONSERVATIVE 
RESISTANCE TO ADMINISTRATIVE GOVERNMENT 

Building out the national state was a constant and contested process 
from the Founding through the nineteenth century.297  The period of 
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 297 See, e.g., BALOGH, supra note 267, at 12–17, 379–82 (describing patterns of nation-state de-
velopment over the nineteenth century); MASHAW, supra note 245, at 5–17 (arguing that the na-
tional administrative state existed and developed throughout the first one hundred years of U.S. 
history); THEODORE SKY, TO PROVIDE FOR THE GENERAL WELFARE: A HISTORY OF THE 

FEDERAL SPENDING POWER 111–247 (2003) (detailing debates over the national government’s 
power to undertake internal improvements that were waged throughout the first half of the nine-
teenth century). 
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greatest relevance to contemporary anti-administrativism, however, is 
the 1930s.  It was in the Progressive Era at the end of the nineteenth 
century and the early decades of the twentieth that national administra-
tive government truly blossomed.  And it was in the 1930s, in business 
and legal resistance to the New Deal and FDR, that an existential battle 
over the national administrative state was last fought.  In the years 
since, the national government has expanded and gained significant new 
powers and responsibilities.  Nonetheless, that 1930s battle bears strik-
ing parallels to the current attack and represents an important backdrop 
against which to assess contemporary anti-administrativism. 

A.  The Liberty League and the ABA Special Committee 

Anti-administrativists often identify the Progressive Era, from the 
late nineteenth century through the early decades of the twentieth, as 
the time when the national government went off the constitutional rails 
and over to the dark side of administrative government.298  Transfor-
mations in manufacturing, technology, and economic relations in this 
era sparked expansions in both national and state regulatory authority.  
The national administrative state continued to grow over the first four 
decades of the twentieth century.299  FDR’s election and enactment of 
the broad regulatory statutes of the New Deal thus was not a sudden 
move to administrative government, but it did represent a significant 
intensification.300 

Many businesses were initially quite supportive of national interven-
tion to address the economic crisis of the Depression.  Big businesses 
particularly favored the National Industrial Recovery Act’s301 (NIRA) 
suspension of antitrust laws and reliance on industry-developed business 
codes, which they controlled.302  Harper’s Magazine went so far as to 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
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 300 LICHTMAN, supra note 59, at 58–59.  
 301 Pub. L. No. 73-67, 48 Stat. 195 (1933) (repealed 1966). 
 302 See LICHTMAN, supra note 59, at 68–69; see also ROBERT F. BURK, THE CORPORATE 
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dub the NIRA the “child” of big business.303  But this support soon be-
gan to sour, largely in response to growing protections for labor, expand-
ing governmental economic regulation, and higher taxes.304  The grow-
ing business resistance surfaced in litigation and legislative reform 
efforts.  Such litigation was at first spectacularly successful, with A.L.A. 
Schechter Poultry Corp. v. United States,305 United States v. Butler,306 
and Carter v. Carter Coal Co.307 invalidating major legislation from 
FDR’s first one hundred days as exceeding the constitutional scope of 
Congress’s authority and representing unconstitutional delegations of 
legislative power.308  Two organizations central to business efforts chal-
lenging the New Deal were the American Liberty League (the League) 
and the American Bar Association’s (ABA) Special Committee on Ad-
ministrative Law.309 

1.  The Liberty League. — The Liberty League, termed the “most 
articulate spokesman of . . . political conservatism”310 in the 1930s, was 
the more overtly political of the two organizations.  It was also overtly 
tied to big business, being founded in 1934 by several major industrial-
ists, in particular the brothers Pierre, Irénée, and Lammot du Pont of 
the E.I. du Pont de Nemours company and their associates.311  The 
League contained a number of well-known Republicans and Democrats; 
what linked the members of the League, in addition to their economic 
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 307 298 U.S. 238 (1936) (invalidating the Bituminous Coal Conservation Act of 1935). 
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 311 See BURK, supra note 302, at 134–41; Frederick Rudolph, The American Liberty League, 
1934–1940, 56 AM. HIST. REV. 19, 21–22 (1950).  The League was in many ways a successor to the 
Association Against the Prohibition Amendment (AAPA), an organization largely controlled by the 
Du Ponts that led the national campaign to adopt a constitutional amendment repealing Prohibi-
tion.  For an account of the AAPA and the Du Ponts’ involvement, see BURK, supra note 302, at 
16–121. 
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interests, was not party but conservatism.312  Despite insisting that it 
was nonpartisan, the League was rabidly anti–New Deal and opposed 
to FDR.  League pamphlets with titles like “The President Wants More 
Power” and “Will It Be Ave Caesar?,” not to mention statements by 
League leaders that “Roosevelt desires to pass laws utterly destructive 
of liberty,” hardly suggested political neutrality.313  Thus, not surpris-
ingly, the League was strongly attacked by FDR’s backers, and FDR 
himself used the League as a punching bag during the 1936 election.314  
After Roosevelt won by a landslide, the League quickly became dormant 
until it dissolved in 1940.315 

A striking feature of the League was its insistence on attacking the 
New Deal on constitutional grounds316 — a strategic choice, as critiqu-
ing the New Deal for burdening elite economic interests would not have 
been a popular move.317  The League was much more concerned with 
some constitutional provisions than others, however.  Its focus was on 
resisting economic regulation and opposing the national administrative 
state, with frequent invocations of property rights and the right to work, 
combined with attacks on the national government’s incursion into the 
proper realm of the states, profligate taxing and spending, and use of 
broad legislative delegations.318  Thus, for example, in its platform the 
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League committed to “maintain the right of an equal opportunity for all 
to work, earn, save and acquire property”319 and to “uphold the  
American principle that laws be made only by the direct representatives 
of the people in Congress, and that the laws be interpreted only by the 
Courts, and to oppose the delegation of either of these functions to ex-
ecutive departments, commissions, or bureau heads.”320  Profligate con-
gressional delegations to the executive were a common theme of League 
attacks, with calls for “an immediate cessation of attempts to subvert 
basic constitutional principles through . . . delegation” and warnings 
that such delegations represented “an abdication by the Congress of  
its proper responsibilities and . . . a step toward the European type of  
dictatorship.”321 

The League repeatedly warned of unlawful administrative assertions 
of power and expanding bureaucracy.  Its leaders frequently invoked 
the Framers, declaring that “[o]ur forefathers were suspicious of govern-
ment . . . [and] erected barriers in the Constitution to prevent govern-
ment from ever placing the deadening hand of bureaucracy upon the 
initiative, enterprise, energy and self-reliance of the private citizen.”322  
The League sometimes put the point more floridly, insisting that “[t]he 
Federal bureaucracy has become a vast organism spreading its tentacles 
over the business and private life of the citizens of the country.”323  Sim-
ilarly, sounding a note eerily relevant today, the League condemned the 
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increased use of executive orders, arguing that “[l]aws enacted since 
March, 1933, delegating broad power to the Executive, have . . . [coun-
tenanced] lawmaking by executive order . . . to a degree unprecedented 
and almost unbelievable.”324 

The League regularly turned to lawyers to make its constitutional 
arguments.  Soon after its founding, the League assembled a National 
Lawyers Committee (NLC) composed of many eminent business lawyers 
of the day.325  The NLC undertook to assess the constitutionality of sev-
eral major pieces of New Deal legislation, all of which it deemed to 
violate constitutional limits on the commerce power, economic due pro-
cess, and (in some cases) the jury trial right or prohibitions on delegation 
of legislative power to the executive.326  Its first report, condemning the 
National Labor Relations Act (NLRA) as unconstitutional on  
Commerce Clause and due process grounds,327 sparked a public outcry, 
with the NLC lawyers attacked for serving their business clients’ anti-
labor interests.328  The NLC provided ammunition for these claims, de-
scribing the report not just as providing a detailed brief for why the 
statute was unconstitutional but also as justifying noncompliance by 
regulated companies.  In the words of the NLC lawyer who led the 
NLRA report: “When a lawyer tells a client that a law is unconstitu-
tional, . . . it is then a nullity and he need no longer obey that law.”329 

Several of the League’s lawyers also argued constitutional challenges 
in court.  NLC lawyers filed briefs in many of the early challenges to 
New Deal legislation at the Supreme Court, including Butler, Carter 
Coal, NLRB v. Jones & Laughlin Steel Corp.,330 Jones v. SEC,331 and 
Ashwander v. Tennessee Valley Authority.332  Lawyers who were fellow 
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travelers, if not actual NLC members, played a major role in many  
more — including most prominently Frederick H. Wood, a litigation 
partner at Cravath who led the constitutional challenges in the 
Schechter Poultry, Carter Coal, and Morgan v. United States333 cases, 
among others.334  After its early success, this full-bore constitutional at-
tack on the New Deal famously hit a judicial wall in 1937, with Jones 
& Laughlin sustaining the NLRA as within congressional power and 
West Coast Hotel Co. v. Parrish335 sustaining minimum wage legislation 
against a due process challenge.336  Scholars debate whether this repre-
sented a sudden switch to stave off FDR’s court-packing threat or a 
more gradual doctrinal evolution, but all agree that within a few 
years — and after FDR had appointed seven new Justices — constitu-
tional limits to economic regulation and national administration had 
largely disappeared.337 

2.  The Special Committee. — The ABA Special Committee was 
formed in 1933 to address perceived deficiencies in administrative law 
and administrative procedures raised by lawyers representing clients be-
fore administrative agencies.  Many of these concerns predated FDR’s 
election, but with the advent of the New Deal the Special Committee’s 
ambit became more ambitious and more politically charged.338 

Although the memberships of the League’s NLC and the Special 
Committee were different, there was extensive overlap between the 
NLC and the ABA, with NLC members often in leadership positions at 
the ABA and involved in other ABA committees targeting the New 
Deal.339  Indeed, this overlap became a liability for the ABA, subjecting 
it to the same criticisms of serving the interests of economic privilege.340  
One particularly fitting connection between the NLC and the Special 
Committee was the claim by Ollie Roscoe McGuire, the many-year 
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Chair of the Special Committee, to have written much of prominent 
NLC member (and former Solicitor General) James Montgomery  
Beck’s tirade against administrative government, Our Wonderland of  
Bureaucracy.341  Moreover, like the League, the Special Committee 
claimed neutrality on the New Deal policies but repeatedly expressed 
concern about the spreading expanse of national power and national 
administration.  Its initial report described the legislation of FDR’s first 
one hundred days as “represent[ing] an advance of federal administra-
tive machinery, on a scale and to an extent never before attempted, into 
fields not heretofore brought under federal regulation.”342 

Early on, the Committee flagged separation of powers and due pro-
cess concerns with the delegation of legislative and judicial powers to 
the executive branch as well as these powers’ combination in a single 
agency’s hands, often without provision for judicial review.343  Yet, un-
like the League, identifying constitutional infirmities with expanding 
administrative government was not the Special Committee’s focus.  In-
stead, the Committee devoted itself to recommending legislative reforms 
that would tame “administrative absolutism” and abuse, advocating for 
greater and more uniform procedural requirements, independence for 
administrative adjudication, and broad judicial review.344  For several 
years the Committee urged the creation of a single administrative court 
in which all administrative adjudication would occur, but repeatedly 
ran into opposition from lawyers who practiced before existing admin-
istrative tribunals and did not want consolidation.345  After failing in 
that effort, the Special Committee switched gears and began to push  
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for broad procedural limits on agencies’ use of rulemaking and  
adjudication.346 

The League may have provided some political cover for the Special 
Committee, making the Committee’s efforts to rein in the New Deal 
state seem more moderate than the League’s all-out constitutional at-
tack.  At any rate, it was after the League had faded from public view, 
and constitutional challenges to the New Deal had failed, that the  
Special Committee took over responsibility for curbing administrative 
government.  Chaired during 1937–1938 by Roscoe Pound, who had just 
stepped down as Dean of Harvard Law School, the Committee issued a 
proposed administrative reform bill in 1938.347  In 1939, the Commit-
tee’s proposed legislation was introduced in Congress essentially un-
changed as the Walter-Logan Act and passed both houses.348  The bill 
would have imposed broad hearing and judicial review requirements 
and other limitations on agency action.349  Ultimately, FDR’s veto and 
creation of an Attorney General’s Committee that would undertake fur-
ther study of national administration prevented Walter-Logan’s adop-
tion.350  The Special Committee’s influence continued to be felt, how-
ever.  The Attorney General’s Committee produced majority and 
minority bills; the minority bill, which called for more procedural con-
straints, stronger judicial review, and a comprehensive administrative 
code, was proposed by the three dissenters including the former head of 
the ABA and the future Chair of the Special Committee.351  Ultimately, 
in 1946 — after the intervention of World War II — the minority, ABA-
friendly bill was largely adopted as the Administrative Procedure Act.352 

3.  The Entrenchment of the National Administrative State. — By 
the end of World War II and the 1940s, the basic legal postulates of the 
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modern national administrative state were firmly in place.  In Wickard 
v. Filburn353 in 1942, the Court had outlined the scope of national au-
thority with breadth that still applies today: Congress can regulate in-
trastate activity that has a substantial effect on interstate commerce, 
including purely local economic activity that only affects interstate com-
merce when viewed in the aggregate across the nation.354  Similarly, 
United States v. Carolene Products Co.355 in 1938 confirmed the Court’s 
acceptance of economic regulation and its rejection of searching due 
process scrutiny of economic measures.356  Also by 1939, the Court had 
sanctioned broad congressional delegations of policymaking power to 
the executive branch, including delegations to private entities, with the 
high-water mark of broad delegation coming in Yakus v. United 
States357 in 1944.358  The constitutionality of administrative adjudica-
tion subject to limited judicial review, established in Crowell v.  
Benson359 in 1932, was now incontrovertible and sanctioned by the APA 
as well as subsequent case law.360  By 1937, the Court had implicitly 
sanctioned the combination of legislative, adjudicatory, and executive 
functions against separation of powers attack, and it definitively re-
jected a due process challenge to such combined functions in 1948.361  
The Court also indicated that it was sometimes willing to defer to agen-
cies’ interpretative judgments, in particular when an agency elucidated 
the meaning of a statutory term through application.362 
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 353 317 U.S. 111 (1942). 
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 355 304 U.S. 144 (1938). 
 356 Id. at 148; see also W. Coast Hotel Co. v. Parrish, 300 U.S. 379, 398–400 (1937) (upholding a 
law providing minimum wages for women). 
 357 321 U.S. 414 (1944). 
 358 Id. at 424–25; see also Nat’l Broad. Co. v. United States, 319 U.S. 190, 226–27 (1943) (uphold-
ing a delegation to regulate in the “public interest” under the Communications Act of 1934); Currin 
v. Wallace, 306 U.S. 1, 16–18 (1939) (upholding delegations under the Tobacco Inspection Act). 
 359 285 U.S. 22 (1932). 
 360 5 U S.C. §§ 554, 706 (2012); NLRB v. Hearst Publ’ns, Inc., 322 U.S. 111, 130–32 (1944); St. 
Joseph Stock Yards Co. v. United States, 298 U.S. 38, 49–53 (1936); see also NLRB v. Jones & 
Laughlin Steel Corp., 301 U.S. 1, 48–49 (1937) (rejecting Seventh Amendment argument on the 
grounds that it does not apply where a “case is not a suit at common law or in the nature of such a 
suit”); ERNST, supra note 294, at 52–56 (discussing Crowell). 
 361 FTC v. Cement Inst., 333 U.S. 683, 700–03 (1948); Humphrey’s Ex’r v. United States, 295 
U.S. 602, 629–30 (1935) (upholding the for-cause removal structure of members of the Federal Trade 
Commission); see also United States v. Morgan, 313 U.S. 409, 420–21 (1941) (rejecting a bias chal-
lenge against the Secretary of Agriculture, who was tasked with enforcing rules promulgated by his 
agency). 
 362 See, e.g., Hearst Publ’ns, 322 U.S. at 130; Gray v. Powell, 314 U.S. 402, 411–12 (1941); see also 
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This did not mean the Court ceded all constitutional controls on ad-
ministrative governance.  Of particular importance, the Court periodi-
cally voiced the need for some outer congressional limit on executive 
authority, and concerns about the fairness of administrative hearings 
and executive branch overreach periodically surfaced.363  But, strikingly, 
decisions overturning administrative arrangements and decisionmaking 
were based overwhelmingly on the APA and other statutory require-
ments, even if the Court read these statutes with an eye to constitutional 
concerns.364  Rather than call the national administrative endeavor into 
constitutional question, these decisions represented an ordinary working 
out of its details. 

The League and the Special Committee thus failed to overturn the 
New Deal administrative expansion.  Indeed, the League has been 
deemed “a colossal failure”365 and it never gained much popularity, be-
ing widely viewed as a foil for conservative industrial leaders seeking  
to protect their own economic interests.  If anything, in 1936 the  
League likely damaged Republican presidential candidate Governor Alf  
Landon’s chances by association.366  The conservative resistance to 
FDR did not start to gain real strength until 1937–1938, when the 
League was no longer active.  This growing opposition was a result of 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
proper role by allowing agencies to act with minimal judicial interference.  By 1940, the federal 
judiciary had accepted this prescriptive model of policymaking and its reduced role in it.” (emphasis 
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  The Court’s jurisprudence on deference to agency statutory interpretations in this period was 
notoriously unclear.  See St. Joseph Stock Yards, 298 U.S. at 78–81 (Brandeis, J., concurring) (dis-
cussing the various circumstances in which due process does and does not require de novo judicial 
review); Bamzai, supra note 245, at 978–81.   
 363 See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (rejecting presidential 
power to seize steel mills absent statutory authorization); Yakus, 321 U.S. 414; Morgan v. United 
States, 304 U.S. 1, 18–19 (1938) (finding no fair hearing where regulated parties lacked notice of, or 
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 364 See, e.g., Kent v. Dulles, 357 U.S. 116, 128–29 (1958) (refusing to presume Congress intended 
to give the Secretary of State broad discretion to refuse a passport given constitutional rights in-
volved); Universal Camera Corp. v. NLRB, 340 U.S. 474, 487–90 (1951) (holding that the APA and 
the Taft-Hartley Act require courts to assess the whole record and “assume more responsibility for 
the reasonableness and fairness of Labor Board decisions than . . . in the past”); Wong Yang Sung 
v. McGrath, 339 U.S. 33, 40–41 (1950) (emphasizing APA concern to separate the roles of prosecutor 
and judge and invoking due process hearing rights in concluding that the APA’s separation of func-
tions requirements applied to deportation hearings). 
 365 Sheldon Richman, A Matter of Degree, Not Principle: The Founding of the American Liberty 
League, 6 J. LIBERTARIAN STUD. 145, 150 (1982); see also LICHTMAN, supra note 59, at 69 (dis-
cussing the lack of business response to request for further League funding); WOLFSKILL, supra 
note 310, at 62 (noting that at its peak the League had no more than 125,000 members).  
 366 See BURK, supra note 302, at 236–49; Rudolph, supra note 311, at 31; see also President 
Franklin Delano Roosevelt, Acceptance Speech for the Renomination for the Presidency (June 27, 
1936), 5 PUB. PAPERS 229, 233–34 (1938) (attacking “economic royalists” who opposed his candi-
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economic recession and FDR’s overreach with his court-packing and 
executive reorganization plans.367 

The Special Committee was more effective than the League.  The 
ultimate enactment of the APA reflected its efforts, and the APA has 
played a critical role in governing the national administrative state in 
the years since — in particular providing an opening for extensive judi-
cial review of administrative actions and the development of adminis-
trative law.368  But the APA was only adopted once the New Deal ad-
ministrative state was solidly in place, and while the statute regularized 
and constrained administrative practice in some respects, it is also cred-
ited with broadly legitimizing administrative governance.369  In the 
Court’s words, the APA “settle[d] long-continued and hard-fought con-
tentions, and enact[ed] a formula upon which opposing social and polit-
ical forces have come to rest.”370  Moreover, one of the central compro-
mises built into the APA, that of imposing trial-like procedures on 
administrative adjudication but creating a category of informal rule-
making subject only to notice-and-comment requirements, proved criti-
cal to the expansion of regulatory governance over the decades since.371 

B.  The Contemporary Relevance of the League 
and the Special Committee 

Eight decades later, the national administrative state has expanded 
significantly from its New Deal and Progressive Era roots.  The 1960s 
and 1970s marked the addition of major Great Society programs like 
Medicare and Medicaid, as well as the enactment of major new social 
regulatory statutes addressing the environment, worker health and 
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 367 ALAN BRINKLEY, THE END OF REFORM: NEW DEAL LIBERALISM IN RECESSION  
AND WAR 16–30 (1995); GRISINGER, supra note 338, at 14; BARRY D. KARL, THE UNEASY 
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safety, and consumer protection.372  Meanwhile, the first decade and a 
half of this century witnessed the national security state’s dramatic 
growth and — albeit now under threat — new or expanded national 
roles in health insurance, financial regulation, and other regulatory  
contexts.373 

Despite these changes, the history of the League and the Special 
Committee offers an instructive parallel for understanding and assessing 
contemporary anti-administrativism.  The 1930s represent the first and 
the last time that the national administrative government was subject 
to the type of sustained constitutional challenge that we are seeing today.  
Strikingly, many of the current constitutional attacks are made in terms 
nearly identical to those used by the League, and the League’s anti-
administrative rhetoric rivals that of some members of the Roberts 
Court.374  In addition, the legislative initiatives being offered today are 
closely similar to the Special Committee’s proposal from eighty years 
before.  A comparison of the Walter-Logan Act and the RAA is edifying: 
The Walter-Logan Act would have required a public hearing, upon re-
quest, before a rule could be adopted, while the RAA would essentially 
do the same for a broad range of costly rulemakings.375  Walter-Logan 
would also have provided for broad access to judicial review and in-
creased the stringency of judicial review, with the version that passed 
the House imposing a clearly erroneous standard that would have al-
lowed courts to independently assess the record.376  As noted above, the 
RAA — and particularly the Separation of Powers Restoration Act — 
would similarly expand judicial review.377 
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To be sure, constitutional challenges to the modern national admin-
istrative state have surfaced more recently than the 1930s.  The Reagan 
Administration, for example, coupled its anti-administrative political 
rhetoric with constitutional criticisms.378  But President Reagan’s con-
stitutional legacy on administrative power is quite ambiguous.  His ad-
ministration advocated a narrowing in the scope of congressional au-
thority and sought to advance this federalism agenda through executive 
orders and memoranda.379  Yet these documents remained largely inter-
nal to the executive branch; the Reagan Administration’s greatest fed-
eralism impact was indirect, through its appointment of conservative 
Justices to the Court.380  Moreover, despite some support for property 
rights, the administration’s states’ rights focus limited its constitutional 
libertarianism.381  On the separation of powers front, the Reagan  
Administration is most famous for urging the Court to adopt a unitary 
theory of executive power, under which the President can remove all 
executive branch officials and control all executive branch decisionmak-
ing.382  Such a view, though logically consistent with advocating a nar-
rower scope to national authority, does not suggest hostility to national 
administrative governance so much as a desire for greater presidential 
control over it.  And in practice, the turn to greater presidential control 
over administration that began with President Reagan has led to an ex-
pansion of national administrative government, as both Republican and 
Democratic Presidents have seized upon administration as a central 
means for achieving their policy goals.383 

Recognizing contemporary anti-administrativism’s connections to 
the failed challenges of the 1930s thus reinforces its radical potential; if 
accepted, its claims would require a reformation of the constitutional 
order that has governed for the last eighty years.  The League and the 
Special Committee are equally important in highlighting the role that 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
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business interests and conservative forces have played, and continue to 
play, in fostering resistance to national administration.384  As noted 
above, business interests benefitted far more from — and initially were 
far more supportive of — New Deal programs and interventions than 
is traditionally acknowledged.  That dynamic has only continued over 
the years since, with many businesses working closely with national ad-
ministrative government or supporting liberal policies.  Today, major 
industry leaders are often at the forefront in pushing for greater social 
regulation, for example on matters affecting civil rights.385  Moreover, 
conservative anti-administrativism has many bases, reflecting the mul-
tiple strands — business and economic conservatism, religious and so-
cial conservatism, and nationalist and military conservatism — that 
make up the American conservative movement.386  Accounts of the Tea 
Party, for example, identify the close interweaving of economic conser-
vatism and racial and ethnic resentment in the group’s anti-administra-
tive views.387  As a result, conservative antistatism often has a selective 
character, with simultaneous calls for reducing administrative govern-
ment388 and for expanding major parts of that government, in the form 
of the military and immigration enforcement.389 

Yet it remains true that business and economic conservatives were 
critical in developing the New Deal attack on the modern national ad-
ministrative state.  They were joined in this effort by elite lawyers con-
cerned that an expanding administrative state threatened not just their 
business clients’ interests but also their own livelihoods by diminishing 
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the importance of courts and legal representation.390  It was also a few 
business and economic conservatives who continued to resist the na-
tional administrative state after World War II.  Their opposition was 
based heavily in anticommunist, antilabor, and anticollectivist senti-
ments, and they were clearly a distinct minority — not just in American 
society, but also within the business community.391  Over the course of 
the following decades, however, business conservatives moved from 
fringe to center, drawing on business opposition to the expansion of so-
cial regulation, public interest litigation, and public protests in the 1960s 
and 1970s.392  In 1971, soon-to-be Justice Lewis Powell penned his fa-
mous memo to the Chairman of the Chamber of Commerce’s Education 
Committee, calling for a litigation strategy to defend business interests 
and the capitalist system.393  In historian Kim Phillips-Fein’s words, the 
conservative business organizations created in response represent “the 
fulfillment, in a quiet way, of the long-ago vision of the Liberty 
League.”394 

The fruits of Powell’s strategic legal vision are evident in contempo-
rary anti-administrativism.  Business interests are particularly tied to 
regulatory rollbacks occurring under the Trump Administration and in 
Congress,395 and business associations like the Chamber of Commerce 
and the National Federation of Independent Business (NFIB) are fre-
quent participants in litigation challenging administrative action.396  
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Just as a network of business lawyers was behind litigation challenging 
the New Deal, so too a group of lawyers appears frequently in the cur-
rent judicial attacks.397  They are joined by a number of conservative 
think tanks and “attorney-activists” committed to challenging the na-
tional regulatory state.398  Conservative institutions also provide support 
for scholarship challenging the administrative state, helping to bring 
these conservative ideas more into the academic mainstream.399  This is 
in keeping with extensive conservative efforts since the 1970s to develop 
and foster a field of lawyers, academics, and judges to advance the con-
servative legal agenda — nowhere more evident than in the central role 
of the Federalist Society’s Leonard Leo in pushing then-Judge Gorsuch 
for the Supreme Court.400  And as with the League, over the years a few 
wealthy conservative donors, using business-created fortunes, have pro-
vided extensive resources to support these efforts.401  

The parallels to the 1930s are perhaps nowhere stronger than with 
respect to Charles and David Koch, the modern-day equivalents of the 
Du Pont brothers.402  The Koch brothers’ funding extends to a wide 
range of organizations associated with contemporary anti-administra-
tivism, from conservative political organizations like the Tea Party, 
Americans for Prosperity, and FreedomWorks; to the libertarian Cato 
Institute and the conservative Heritage Foundation; to George Mason 
University and even more specifically George Mason’s Antonin Scalia 
Law School, just to name a few.403  Their engagement reflects a clear 
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strategy of seeking to reshape the nation’s intellectual and constitutional 
backdrop.404  They have pursued this strategy particularly with respect 
to global warming, wielding political candidate funding and broader in-
stitutional funding to change the background terms of debate as well as 
oppose particular regulatory initiatives.405 

In short, as was true in the 1930s, business conservatives’ support 
has been critical to the growing prominence of contemporary anti- 
administrativism.  Moreover, this growing prominence suggests that the 
strategy of business conservatives like the Koch Brothers is working.  To 
use Professor Jack Balkin’s terms, this strategy has moved the conserva-
tive constitutional critique from “off the wall to on the wall.”406  In this 
regard, a historical discontinuity with the 1930s emerges.  The League 
not only failed to generate popular support for its constitutional argu-
ments, but also by its own unpopularity contributed to Roosevelt’s land-
slide win in 1936.407 

Finally, the League and the Special Committee are significant in 
demonstrating the inescapably political aspect of the current constitu-
tional attack on administrative government.  Despite the League’s 
wrapping itself in the Constitution, no one doubted the political and 
economic interests that motivated its members or the lawyers on the 
NLC.  The members of the Special Committee were similarly seen as 
acting in their business clients’ interests.  Their attacks on administra-
tive government reflected disagreement with New Deal policies, in par-
ticular New Deal economic reforms and support for labor.408  Against 
the background of the League and the Special Committee, the current 
attack appears as the latest in a series of conservative attempts to rein 
in national administrative government that have recurred over the past 
eighty years.  From this perspective, it is not a coincidence that the cur-
rent attack on the administrative state rose to the fore during a period 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
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of activist government and progressive regulatory initiatives by the 
Obama Administration. 

Acknowledging this political character is not to deny contemporary 
anti-administrativism’s deep constitutional roots.  It is instead to deny 
the inseparability of politics from efforts to mold the constitutional con-
tours of the American state.  Constitutional scholars often distinguish 
between constitutional interpretation, identified as a more text-based 
endeavor of discerning constitutional meaning, and broader efforts at 
“constructing” constitutional meaning: “The process of constitutional 
construction is concerned with fleshing out constitutional principles, 
practices and rules that are not visible on the face of the constitutional 
text and that are not readily implicit in the terms of the [C]onstitu-
tion.”409  Moreover, constitutional construction is an inherently political 
as well as judicial activity, with “[t]he political branches build[ing] out 
the Constitution through everyday politics.”410  The League and the  
Special Committee were part of such a process of constitutional con-
struction in the 1930s, which ultimately resulted in constitutional ac-
ceptance of the national administrative state and the APA regime.411  
Contemporary anti-administrativism may be best understood as another 
effort at constitutional construction, seeking to revise the reigning con-
stitutional order and build a version of the national state more in  
keeping with conservative principles.412  Viewing contemporary anti- 
administrativism in this way underscores the deep connections between 
its political, judicial, and academic varieties.  To succeed, contemporary 
anti-administrativism will need to bring about broad-ranging changes 
in national institutions and constitutional culture. 

Yet this political overlay poses a particular challenge for contempo-
rary judicial anti-administrativism.  Even if clothed in constitutional 
garb, judicial efforts to cut back on administrative governance will in-
evitably be seen in political terms, as part of an ongoing national strug-
gle between conservatism and progressivism.  That framing was clearly 
on display at Justice Gorsuch’s confirmation hearings, where references 
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to Chevron deference surfaced frequently during the four days of con-
gressional questioning and in public commentary.413  Chevron in this 
context served as a stand-in for administrative government writ large, 
with overt connections drawn to conservative political campaigns 
against the administrative state.414  The Roberts Court separately has 
gained a reputation as a pro-business court, thereby reinforcing percep-
tions of it as antiregulatory.415  And it has been increasingly politically 
polarized, with the Justices divided into conservative and liberal blocs 
that overwhelmingly vote together in ideologically contentious cases.416  
Politicization of the Court generally reached an apogee in 2016, with 
Republicans limiting the Court to eight Justices for over a year in a 
successful effort to control the appointment of Justice Scalia’s successor.  
This external politicization may have served to dampen polarization 
within the Court, with the 2016 Term setting recent records for consen-
sus and its low number of ideologically split decisions.  But this was in 
part a result of the Court’s avoiding more ideologically contentious is-
sues and seems unlikely to last, given the number of such cases already 
on the docket for next year.417 

Put together, all of this might suggest that the Court risks long- 
lasting institutional harm were it to follow through on its anti- 
administrative rhetoric and significantly cut back the administrative 
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state.  The 1930s offer an interesting parallel here as well, in the insti-
tutional threat that the Court faced as a result of its opposition to the 
early New Deal.  To be sure, the contemporary political climate is dra-
matically different from the 1930s.  FDR’s 1936 mandate made clear 
that the Court stood at odds with overwhelming national sentiment in 
favor of more active national government and that broad support ex-
isted for the Court changing its stances, even if FDR’s court-packing 
plan raised popular concerns.418  Today, national politics are deeply di-
vided, and contemporary anti-administrativism appears to resonate 
with a sizeable part of the electorate.  In pushing anti-administrativism, 
then, the Court is not at risk of being out of sync with most of the nation.  
Instead, the institutional risk it faces is of being viewed increasingly as 
nothing more than another arena for political combat. 

III.  1930s REDUX II: THE ADMINISTRATIVE STATE 
AND EXECUTIVE POWER 

Contemporary anti-administrativism’s core constitutional attack is 
that the national administrative state enables the exercise of unaccount-
able and aggrandized executive power: Unelected bureaucrats wield a 
combination of de facto legislative, judicial, and executive powers out-
side of meaningful political or judicial constraint.419  Contemporary 
anti-administrativists differ on whether the result is modern-day tyr-
anny or, more moderately, a system of government in tension with the 
Constitution’s commitment to separating and checking governmental 
power in the name of individual liberty.420  Either way, the national 
administrative state is painted as constitutionally suspect. 

Anxieties about executive power are understandable, particularly in 
our current era of presidential unilateralism and a seemingly hamstrung 
Congress.  But the anti-administrativists’ analysis gets the constitutional 
diagnosis almost exactly backward.  The administrative state — with 
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its bureaucracy, expert and professional personnel, and internal institu-
tional complexity — performs critical constitutional functions and is the 
key to an accountable, constrained, and effective executive branch.  In-
deed, far from being constitutionally suspect, the administrative state 
today is constitutionally obligatory, rendered necessary by the broad 
statutory delegations of authority to the executive branch that are the 
defining feature of modern government.  Those delegations are here to 
stay; only the most extreme and resolute anti-administrativists are will-
ing to suggest their invalidation, and the Supreme Court has almost 
never done so.  From delegation, however, core features of the national 
administrative state follow.421 

A.  The Brownlow Committee and Presidential Administration 

The 1930s are again a useful starting point for assessing the relation-
ship between the administrative state and executive power.  Two prom-
inent accounts of this relationship — one arguing for strong presidential 
control of administrative government, the other emphasizing adminis-
trative expertise and specialization — were offered in 1937 and 1938, 
respectively.  Although competing in important ways, these two ac-
counts shared a central insight: that the administrative state was the key 
to ensuring accountable as well as effective exercise of executive power 
and guarding against its abuse.  More importantly, both these accounts 
remain relevant today, with their combined insights capturing important 
constitutional functions that the administrative state performs. 

Notwithstanding FDR’s disdain for the Liberty League, he accepted 
the proposition that New Deal agencies needed more oversight.  In 1936, 
he commissioned a committee of public administration experts, headed 
by Louis Brownlow, to study administration and management in the 
executive branch and propose recommendations.422  Issued nearly one 
year later in January 1937, the Brownlow Committee’s report sounded 
concerns strongly resonant with the anti-administrativists of its era and 
today.  Despite its commitment to the New Deal, the Brownlow  
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Committee warned of the “dangers of bureaucracy”423 and viewed “safe-
guarding . . . the citizen from narrow-minded and dictatorial bureau-
cratic interference and control [a]s one of the primary obligations of 
democratic government.”424  It particularly attacked the independent 
regulatory commissions, for which it coined the phrase the “headless 
‘fourth branch,’” arguing that their lack of political accountability and 
requirement that “the same men . . . serve both as prosecutors and as 
judges” did “violence” to the Constitution’s tripartite separation of pow-
ers structure.425  Expanding presidential control over New Deal admin-
istration was the Committee’s core solution, putting it diametrically at 
odds with the League and the Special Committee but on a page with 
Free Enterprise’s insistence on the need for “oversight by an elected 
President.”426  The Brownlow Committee similarly insisted that greater 
presidential control was essential for democracy and self-government, 
proclaiming that “[t]he President is . . . the one and only national officer 
representative of the entire Nation.”427 

Yet the Brownlow Committee differed starkly from anti-administra-
tivists in viewing the administrative state itself as the critical means for 
obtaining accountability through the President.  It sought to consolidate 
the executive branch and individual agencies’ structures, expanding 
centralized managerial, fiscal, and planning capacity under “a responsi-
ble and effective chief executive as the center of energy, direction, and 
administrative management.”428  The Brownlow Committee urged ex-
panding the White House staff under the cry of “[t]he President needs 
help,”429 and also insisted on the need to expand the civil service “up-
ward, outward, and downward,”430 arguing that “[d]emocratic govern-
ment today, with its greatly increased activities and responsibilities, re-
quires personnel of the highest order.”431  The Committee also viewed 
“centralizing the determination of administrative policy [so] that there 
is a clear line of conduct laid down for all officialdom to follow,” along 
with “decentralizing the actual administrative operation,” as essential to 
accountable government.432  Even more, the Brownlow Committee was 
adamant on the need for active administrative government: “A weak 
administration can neither advance nor retreat successfully — it can 
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merely muddle.  Those who waver at the sight of needed power are false 
friends of modern democracy.”433 

Roosevelt sent proposed legislation incorporating the Brownlow 
Committee’s recommendations to Congress in early 1937, just a few 
weeks before he submitted his court-packing plan.  Controversial in its 
own right, the Brownlow legislation soon was attacked for being part of 
a broader effort by FDR to seize dictatorial powers and was never en-
acted.434  Interestingly, the Brownlow legislation also faced opposition 
from New Deal supporters, most notably James Landis, Chair of the 
SEC until 1937 and eventual Dean of Harvard Law School.435  In 1938, 
Landis wrote what remains the classic defense of administrative gov-
ernment, The Administrative Process, taking direct aim at the  
Brownlow Committee Report.436  Landis attacked the Brownlow Com-
mittee’s effort to centralize control of administrative government in the 
President as well as its insistence on fitting administrative government 
within the traditional separation of powers framework.  In lieu of pres-
idential control, Landis offered expertise, specialization, and effective 
regulation as the primary keys to the accountability of administrative 
government.437  He also defended the combination of powers held by 
modern administrative agencies as essential to meeting the regulatory 
challenges of a modern industrial economy, famously decrying “the in-
adequacy of a simple tripartite form of government to deal with modern 
problems.”438  Yet for all that, Landis shared more points of agreement 
with the Brownlow Committee than he acknowledged.  Professional and 
expert staff as well as administrative structure were central to both of 
their accounts, with Landis emphasizing the protections provided by 
internal procedure in defending administrative adjudication.439  Both 
also underscored the practical realities that limited the value of external 
checks on the executive branch and insisted that effective administrative 
government had become a prerequisite of democracy.440 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 433 Id. at 47. 
 434 See BRINKLEY, supra note 367, at 22; Shepherd, supra note 341, at 1585–86.  For a detailed 
account of the debate over the Brownlow legislation, see generally POLENBERG, supra note 422, 
at 125–88.  Despite the failure of the Brownlow legislation, presidential reorganization powers were 
expanded in 1939 and, a decade later, the Hoover Commission on Organization of the Executive 
Branch of the Government significantly expanded presidential administrative control.  See HER-

BERT EMMERICH, FEDERAL ORGANIZATION AND ADMINISTRATIVE MANAGEMENT 88–90 
(1971). 
 435 Mariano Florentino-Cuéllar, James Landis and the Dilemmas of Administrative Government, 
83 GEO. WASH. L. REV. 1330, 1331, 1334–35 (2015). 
 436 JAMES M. LANDIS, THE ADMINISTRATIVE PROCESS 4–5, 47 (1938). 
 437 Id. at 23, 28–30, 98–100, 111; see also VERMEULE, supra note 147, at 39, 62–63. 
 438 LANDIS, supra note 436, at 1; id. at 10–14, 91–98. 
 439 Id. at 101–11. 
 440 Id. at 8–9, 30–31, 34–38; BROWNLOW REPORT, supra note 423, at 47. 



  

2017] THE SUPREME COURT —  FOREWORD 75 

Landis won this battle in the 1930s, and the independent expertise 
model of the administrative state dominated the post–World War II 
era.441  In the end, however, the Brownlow Committee won the war, 
with presidential power over the administrative state rising to the fore 
beginning with the Reagan Administration.  Presidents have achieved 
this control by following the Brownlow Committee’s advice on expand-
ing centralized administrative capacity.442  But Presidents have deviated 
markedly from the Committee’s recommendations by also extensively 
politicizing agency staff instead of expanding the civil service.443  Even 
independent agencies are also now recognized to be more susceptible to 
presidential influence — and to be more varied in the extent of their 
independence — than the Brownlow Committee and Landis ever envi-
sioned.444  The benefits and harms of this growth in presidential power 
continue to be as strongly debated as in the 1930s, but presidential ad-
ministration has become the central reality of the contemporary national 
government.445 

Presidential administration, in turn, has accentuated the risk of ex-
ecutive branch unilateralism and aggrandizement.446  The Brownlow 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 441 Schiller, supra note 362, at 404, 406. 
 442 See Lisa Schultz Bressman, Beyond Accountability: Arbitrariness and Legitimacy in the Ad-
ministrative State, 78 N.Y.U. L. REV. 461, 486–91 (2003). 
 443 See Terry M. Moe, The Politicized Presidency, in THE NEW DIRECTION IN AMERICAN 

POLITICS 235, 235, 239 (John E. Chubb & Paul E. Peterson eds., 1985) (describing techniques  
of politicization and centralization).  See generally DAVID E. LEWIS, THE POLITICS OF  
PRESIDENTIAL APPOINTMENTS (2008) (discussing the possible causes of increased politicization 
and providing a quantitative analysis of the level of politicization in federal offices). 
 444 For descriptions of the ways and success with which Presidents can exercise control over 
independent agencies, see Kirti Datla & Richard L. Revesz, Deconstructing Independent Agencies 
(and Executive Agencies), 98 CORNELL L. REV. 769, 818–24 (2013), and Neal Devins & David E. 
Lewis, Not-So Independent Agencies: Party Polarization and the Limits of Institutional Design, 88 
B.U. L. REV. 459, 491–98 (2008). 
 445 Compare Kagan, supra note 191, at 2331–46 (arguing that presidential direction is important 
for political accountability, cost-effectiveness, priority setting, and energy), and Steven G. Calabresi 
& Saikrishna B. Prakash, The President’s Power to Execute the Laws, 104 YALE L.J. 541 (1994) 
(asserting that presidential direction is constitutionally required), with SHANE, supra note 192, at 
3–5 (expressing concern over the growing concentration of power in the federal executive and the 
dangers it raises), and Cynthia R. Farina, The Consent of the Governed: Against Simple Rules for a 
Complex World, 72 CHI.-KENT L. REV. 987 (1997) (contending that the idea of political accounta-
bility through presidential control is unduly simplistic), and Jerry L. Mashaw & David Berke, Pres-
idential Administration in a Regime of Separated Powers: An Analysis of Recent American Experi-
ence, 35 YALE J. ON REG. (forthcoming 2018) (manuscript at 82–93), https://ssrn.com/ 
abstract=3018618 [https:perma.cc/TSH3-Y2AQ]  (expressing skepticism about presidential admin-
istration yielding benefits in energy or accountability and noting the lack of durability of recent 
aggressive presidential assertions of power as well as the judicial anxiety they have aroused).  See 
generally Daniel A. Farber & Anne Joseph O’Connell, The Lost World of Administrative Law, 92 
TEX. L. REV. 1137 (2014). 
 446 See Terry M. Moe & William G. Howell, Unilateral Action and Presidential Power: A Theory, 
29 PRESIDENTIAL STUD. Q. 850, 851–52 (1999); Keith E. Whittington & Daniel P. Carpenter, 
Executive Power in American Institutional Development, 1 PERSP. ON POL. 495, 499–502 (2003).  



  

76 HARVARD LAW REVIEW [Vol. 131:1 

Committee’s exaltation of the President may have been ahead of its time, 
but Presidents today are even more the focus of popular expectations for 
government.  Presidents increasingly are “held responsible for designing, 
proposing, legislating, administering, and modifying public policy . . . .  
[Hence, a President’s] chances for reelection, . . . standing with opinion 
leaders and the public, and . . . historical legacy all depend on . . . per-
ceived success as the generalized leader of government.”447  Presidents 
thus face strong “incentives to develop and expand their power in what-
ever ways they can.”448  And, given the vast powers statutorily delegated 
to the executive branch, a prime means by which Presidents seek to push 
their policies is through their control over administration.449  They are 
further encouraged to do so by the institutional and political realities 
that make enactment of legislation to overturn administrative decisions 
difficult.  The process of passing a bill in both houses — especially given 
the need to get through the committee process and to reach a superma-
jority of sixty votes in the Senate to avoid a filibuster — and then se-
curing presidential agreement or overturning a veto is hard enough.  But 
the intense political and ideological divisions of our current era raise an 
often insurmountable barrier for significant legislation, sometimes even 
when the national government is under unified party control and only 
more so when not.450 

The claim of unilateralism here is a qualified one.  Most importantly, 
Presidents and agencies rely on underlying statutes for their authority 
to act and face the possibility of judicial invalidation if they overstep 
that authority.451  Congress is hardly stuck on the sidelines.  Over the 
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last decade, it has enacted several major regulatory reform statutes and 
it retains the ability to influence and constrain the executive branch, 
whether through hearings, investigations, appropriations, or by refusing 
to move on legislation or appointments that a President seeks.452  Public 
opinion can be a potent force as well, with claims that the executive 
branch has abused its power or exceeded its statutory authority capable 
of generating substantial political pushback.453 

Even so, Presidents are able to use their oversight of the executive 
branch to set the national agenda and single-handedly push national 
policy in significant new directions.454  President Obama’s open embrace 
of administrative power to advance his second-term agenda is a prime 
example of this phenomenon.455  Yet in strongly asserting presidential 
power over administration, Obama was following in the immediate foot-
steps of President Bush, and President Trump is already pursuing the 
same path as well.456  Partisanship affects how Presidents wield their 
power over administration — whether they seek to foster regulation or 
stymie it, for example — but not whether they assert such power in the 
first place. 

B.  The Administrative State’s Constitutional Functions 

This potential for presidentially driven administrative unilateralism 
and aggrandizement suggests limitations in relying on presidential con-
trol alone to guard against abuse of executive power.  Yet the often over-
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ERIC A. POSNER & ADRIAN VERMEULE, THE EXECUTIVE UNBOUND (2010)). 
 454 Kagan, supra note 191, at 2281–84 (discussing examples of presidential agenda setting in the 
Clinton Administration); Watts, supra note 449, at 706–20 (discussing examples in the George W. 
Bush and Obama Administrations). 
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Can’t Wait”: Barack Obama, Partisan Polarization and the Administrative Presidency, 12 THE 
FORUM 3, 21–24 (2014); Rudalevige, supra note 451, at 4. 
 456 See Farber, supra note 29 (describing President Trump’s approach); Watts, supra note 449, at 
693–706 (discussing centralized control under George W. Bush and Obama); see also Kagan, supra 
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looked feature of the Brownlow Committee’s approach was its recogni-
tion that both presidential control and bureaucracy were essential for 
accountable government.457  Even more accurate is the picture that 
emerges from combining the Committee’s insights with those of Landis.  
It is the internal complexity of the administrative state — the way it 
marries together presidential control, bureaucratic oversight, expertise, 
professionalism, structural insulation, procedural requirements, and the 
like — that holds the key to securing accountable, constrained, and ef-
fective exercise of executive power. 

These features of the administrative state are not just beneficial in a 
good government sense.  They also carry constitutional significance, 
both in satisfying constitutional structural requirements and in ensuring 
that broader separation of powers principles retain force in the world of 
contemporary governance.  By thus implementing the separation of 
powers, the administrative state performs an essential constitutional 
function. 

1.  Bureaucratic Supervision and Internal Constraints. — Consider 
first the managerial supervision and oversight that the Brownlow  
Committee emphasized, which occur both within agencies and at a cen-
tralized level across the executive branch.  This kind of bureaucratic 
accountability is necessary to guarantee both that low-level personnel 
enforce politically determined policy and that important information 
about administrative activity reaches high-level political officials.458  In-
ternal supervision is equally critical to ensuring that the executive 
branch acts in a lawful manner.  Judicial review of agency action can 
articulate legal requirements, but only managerial oversight and super-
vision can translate judicial decisions into agency policies and actions.  
Moreover, internal oversight and supervision reach a far broader array 
of agency action than courts can, and are able to prevent unlawful 
agency actions from occurring in the first place, whereas courts are 
largely reactive.459 

Indeed, as Mashaw has long argued, the body of internal instruc-
tions, guidance, and procedures developed through operation of bureau-
cratic accountability is itself a form of law — the internal law of the 
administrative state.460  For the most part, these measures are not sub-
ject to judicial enforcement, but they are law-like in that they are per-
ceived as binding and internally enforced as such within agencies.  By 
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 457 See supra notes 422–33 and accompanying text. 
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rising above the level of specific actions and embodying officials’ general 
views on governing statutes and policies, these measures also foster  
important rule-of-law values such as consistency, coherence, authoriza-
tion, justification, and nonarbitrary governmental action.461  In the 
Brownlow Committee’s words, centralizing and specifying policy “for 
all officialdom to follow” is essential to prevent “narrowminded and dic-
tatorial bureaucratic interference and control.”462 

In short, the mechanisms of bureaucratic accountability are central 
to achieving political and legal accountability of government.463  More-
over, both political and legal accountability are generally acknowledged 
to have a constitutional basis.  Political accountability is embedded in 
the Constitution’s electoral provisions, commitment to self-government, 
and grants of legislative power to an elected Congress and executive 
power to an elected President.464  Legal accountability is a more implicit 
but equally central structural premise, embodied in the idea of a consti-
tutionally controlled government and represented in the President’s ob-
ligation to faithfully execute the law.465  This means, in turn, that bu-
reaucratic accountability also has constitutional salience: It provides the 
mechanisms to realize constitutionally mandated political and legal ac-
countability.  Equally constitutionally consequential is the role that bu-
reaucratic oversight plays in guarding against abuse of executive power 
by ensuring consistent, coordinated governmental action. 

Yet the constitutional significance of oversight and supervision goes 
further.  As I have argued elsewhere, the Constitution itself imposes a 
duty to supervise on government officials.466  This duty is most clearly 
embodied in Article II’s direction that the President “shall take Care 
that the Laws be faithfully executed.”467  But it also manifests as a 
broader structural requirement, implicit in the repeated constitutional 
invocations of hierarchical oversight relationships in contexts of dele-
gated power.468  Such a duty to supervise is additionally rooted in due 
process’s prohibition on arbitrary exercise of governmental power, given 
the need for oversight and managerial control to ensure that delegated 
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 461 Nina A. Mendelson, Regulatory Beneficiaries and Informal Agency Policymaking, 92  
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power is not used abusively or arbitrarily.469  Recognizing this constitu-
tional demand for supervision may come most naturally to unitary ex-
ecutivists, but the duty to supervise is not limited to the President and 
extends throughout the executive branch as well as Congress.  The bu-
reaucratic oversight mechanisms of the administrative state represent 
the core means through which the constitutional duty to supervise is 
satisfied. 

Where the Brownlow Committee emphasized top-down bureau-
cratic supervision, Landis connected accountability more to bottom-up 
and horizontal aspects of the administrative state.470  Professor Jon 
Michaels has recently elaborated a horizontal account of the adminis-
trative state as composed of different forces and interests, that are often 
rivalrous and check each other’s perceived overreaches and failures.471  
Civil servants — the career government employees both the Brownlow 
Committee and Landis viewed as central to effective governance — are 
one such internal force.472  A critical characteristic of civil servants that 
allows them to check overreach is their protection from employment 
termination.473  But independence protections are not the only strength 
of the civil service.  Often professionals by training, civil servants fre-
quently “feel bound by legal, moral, or professional norms to certain 
courses of action,”474 with their concern for legal authority forming “an 
often unappreciated bulwark to the rule of law” within agencies.475  Ex-
ecutive branch lawyers are a particularly important group when it 
comes to legal accountability.  Lawyers operate throughout the national 
administrative state, in centralized legal offices at the White House and 
Department of Justice, in agency general counsel offices, and even on 
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 469 Id. at 1896–97; see Bressman, supra note 442, at 529–33 (describing arguments by prominent 
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MINISTRATIVE STATE 408 (2006); see also Gillian E. Metzger, Essay, The Interdependent Rela-
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the ground with agency personnel.476  Few agency policies and sanc-
tioned actions go unvetted by lawyers, and agency lawyers often wield 
substantial power — arguably, too much power — over agency pol-
icy.477  More broadly, the substantive expertise of agency personnel, as 
well as their access to information and commitment to their agencies’ 
missions, can offer a potent check on perceived political abuse of ad-
ministrative power.478  These internal forces are often externally sup-
ported.  Professional networks, for example, help to reinforce procedural 
and reputational norms among administrators.479 

Agencies’ structures reveal further internal divisions and checks on 
administrative decisionmaking.  Internal separation of functions and 
ALJ independence protections guard against biased decisionmaking by 
keeping agency prosecutors and adjudicators apart.480  Independent in-
ternal agency watchdogs such as inspectors general investigate alleged 
agency malfeasance, and agencies often have separate offices dedicated 
to advocating for civil rights in agency decisionmaking.481  Even differ-
ent agencies can check one another, with statutory schemes frequently 
imposing requirements of interagency consultation or building in redun-
dancy to prevent regulatory gaps.482  State and local governments also 
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can be powerful forces pushing for changes in national administrative 
governance.483  Although not internal to national administration in the 
same manner as agency decisionmaking structures or civil servants, 
states and localities are often responsible for central aspects of federal 
regulation and federal program implementation.484 

Like bureaucratic accountability, these internal constraints also carry 
constitutional significance.  To begin with, they support traditional ex-
ternal checks on the executive branch and thus empower the Constitu-
tion’s separation of powers system.  Congress and the courts depend 
upon agency personnel for the information and expertise they need to 
perform their external review roles.  This relationship is often reciprocal, 
with Congress and the courts playing central roles in reinforcing internal 
executive branch constraints.485  Agency staff have relationships with 
congressional overseers and reports of executive branch misdeeds can 
trigger congressional investigation.486  Courts can also reinforce internal 
checks, for example by signaling that decisions made over career staff 
objections — or without internal administrative consultation and re-
view — may trigger heightened judicial scrutiny.487  These internal 
mechanisms also play a constitutional role in preventing individual 
rights violations, such as biased decisionmaking.  Indeed, recent histor-
ical scholarship has documented a wide array of instances in which 
agency professionals and civil rights offices sought to develop rights pro-
tections beyond those available in court.488  In the early decades of the 
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twentieth century, for example, “[p]rogressive lawyers within the execu-
tive branch took the lead in forging a new civil-libertarian consensus” 
in accommodating the civil liberties of conscientious objectors.489 

In addition to empowering and enforcing external checks on execu-
tive power, internal administrative constraints perform a constitutional 
function by embedding separation of powers values into the fabric of 
administrative government.490  Just as the constitutional separation of 
powers system diffuses power among the branches to prevent its accu-
mulation in any single branch, internal constraints diffuse power within 
the executive branch to forestall presidential aggrandizement.491  In this 
fashion, internal constraints also help ensure that governmental power 
is wielded in an articulated manner, guarding against the combination 
of distinct governance functions in the same administrative hands.492  
Similarly, just as requirements of bicameralism and presentment are de-
fended as fostering deliberation before legislation is enacted, internal 
constraints foster deliberation by bringing a range of perspectives to 
bear in setting executive policy.493  And by ensuring a major role for 
career bureaucrats and professionals in government decisionmaking, 
these constraints foster rule-of-law values of continuity and stability.494  
Implicit in this view of internal constraints as serving to realize separa-
tion of powers principles is the idea that these principles have substance 
beyond their specific instantiations in constitutional text.  Some disagree 
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with that proposition.495  It remains, however, a basic aspect of the 
Court’s jurisprudence on constitutional structure.496 

No doubt, the suggestion that constraints limiting the President’s 
power over the executive branch serve a constitutional function  
is anathema to those who believe that the Constitution grants the  
President full and immediate control over all aspects of executive branch 
decisionmaking and personnel.497  That is a minority position, how-
ever — one that even the Roberts Court appeared to reject by upholding 
a regulatory scheme with one level of for-cause protection.498  In addi-
tion, many of the internal administrative checks described above do not 
represent direct or formal constraints on presidential power, such as stat-
utory independence requirements.  Instead, they work indirectly and in-
formally, for example by creating agency cultures and decisionmaking 
norms that have a checking effect in practice.499  And internal checks 
can also operate to empower Presidents, to the extent they harness 
greater competency and expertise in the pursuit of presidential goals.  
Presidents may well support independence provisions for this reason.500 

In short, the administrative state is awash with internal accountabil-
ity mechanisms, and executive power is far more internally constrained 
than anti-administrativists admit.  Of course, these mechanisms do not 
always succeed in guarding against administrative abuse of authority, 
and sometimes have the opposite effect.  Internal administrative law can 
be used to advance aggressive views of an agency’s authority, for in-
stance, and there are prominent examples of executive branch lawyers 
sanctioning unlawful conduct.501  The very variety and multiplicity of 
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these mechanisms make claims of the beneficial impact of any particular 
mechanism hard to verify; lack of transparency in much executive 
branch decisionmaking further occludes clarity about how these mech-
anisms function and how much traction they have in practice.502  That 
administrative accountability mechanisms fail at times, however, does 
not mean they are fundamentally ineffective.  The many examples of 
their positive impact, at both the agency and presidential level, preclude 
such a conclusion.503  At a minimum, whatever doubts exist about the 
impact of these measures, their existence alone demonstrates the inac-
curacy of anti-administrative portrayals of the administrative state as 
simply power-aggrandizing and unaccountable. 

2.  Effective Governance. — The administrative state does more than 
oversee and constrain.  It also empowers and provides the means for 
effective governance.  As eloquently propounded by Landis, the admin-
istrative state brings expertise, specialization, and information to bear 
on complicated policy and regulatory challenges, and does so in a way 
that allows for public participation and proactive government action.  
In particular, Landis emphasized that the combination of legislative, ad-
judicatory, and executive functions in agencies is essential for effective 
regulation.504  Similar consequentialist arguments remain at the fore-
front of contemporary defenses of the administrative state.505  This is 
not to say that administrative government always or necessarily regu-
lates well; regulatory failures and phenomena like agency capture make 
any such claim implausible.506  The point is instead a comparative one.  
Neither legislatures nor courts have the kind of expertise and institu-
tional capacity that agencies do, or the ability to adapt policy at the pace 
demanded by contemporary society, across the vast range of contexts in 
which administrative government is active.507 

Effective governance is another important dimension of accounta-
bility in executive power.  Although anti-administrativists focus on the 
danger of too-active government, an executive branch that fails to effec-
tively perform the responsibilities Congress has assigned to it should be 
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equally troubling.  The Brownlow Committee captured this point in in-
sisting that democracy necessitates strong government.508  The Commit-
tee also argued that bureaucratic oversight was the key to achieving 
effective governance, indicating how the different varieties of adminis-
trative state accountability are often mutually supporting.509  But they 
can also work at cross-purposes.  In particular, internal administrative 
checks and constraints can render energetic and effective government 
harder to achieve.  Now-Justice Elena Kagan has warned of “inertia and 
torpor” as “inherent vices” of bureaucracy that are obscured by incessant 
focus on the potential for agency abuse of power.510  Her defense of 
presidential administration was premised in part on the importance of 
presidential direction to ensuring achievement of coherent objectives in 
an expeditious, cost-effective, and rationally prioritized way.511  Other 
scholars disagree, emphasizing the importance of agency expertise, in-
dependent deliberation, and intra-executive branch conflict for better 
results and even better implementation of presidential policies.512  Still 
others contend that efficacy measures such as strong presidential control 
achieve their results at too great a risk of excessive and unchecked ex-
ecutive power.513  But underlying this debate is shared agreement on the 
value of effective government, regardless of how that value is balanced 
against conflicting concerns with preventing abuse of power. 

Making government effective is one of the administrative state’s 
most important constitutional functions.514  Some anti-administrativists 
reject such a claim; they insist that governmental effectiveness is consti-
tutionally irrelevant and even celebrate inefficiency as a constitutional 
virtue.515  In this regard, they enjoy the support of some prior Supreme 
Court decisions, such as INS v. Chadha’s famous insistence that “the 
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fact that a given law or procedure is efficient, convenient, and useful in 
facilitating functions of government, standing alone, will not save it if it 
is contrary to the Constitution.”516  But even though efficacy cannot 
justify a constitutional violation, it is not precluded from carrying con-
stitutional significance in the absence of such a violation, nor is efficacy 
excluded from influencing assessments of whether a measure is uncon-
stitutional in the first place.  The Court has made this point as well, 
stating that “[t]he Constitution as a continuously operative charter of 
government does not demand the impossible or the impracticable. . . . 
[And it] ‘has never been regarded as denying to the Congress the neces-
sary resources of flexibility and practicality . . . to perform its func-
tion.’”517  Moreover, the Court has refused to impose requirements that 
would “stultify the administrative process” or make that process “inflex-
ible and incapable of dealing with many of the . . . problems which 
arise.”518  Perhaps most relevant for anti-administrativists, achieving ef-
fective governance — “the promotion of energetic and responsible gov-
ernance in the common interest” — was an express and central concern 
of the Framers in designing the national government.519  Denying gov-
ernmental efficacy constitutional significance is thus impossible to 
square with the constitutional separation of powers system. 

C.  The Administrative State as Constitutionally Obligatory 

Far from representing a constitutional threat, the administrative 
state thus plays a critical role in both cabining and effectuating execu-
tive power.  Returning to the 1930s debates helps identify important 
constitutional functions that the administrative state performs.  But the 
point can be taken even further: The modern national administrative 
state is now constitutionally obligatory, rendered necessary by the reality 
of delegation. 

1.  Delegation and Its Implications. — Congressional delegations of 
authority to the executive branch date back to the nation’s earliest days 
of existence, and have been upheld by courts for nearly as long.520  The 
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1930s witnessed the only times that the Supreme Court has held a dele-
gation unconstitutional, with delegation representing a central bone of 
contention in the constitutional battle over the New Deal.521  The cen-
trality of delegation to that battle should not be surprising.  Reflecting 
the constitutional principle that administrative agencies can only exer-
cise authority delegated to them,522 delegation represents the foundation 
on which the administrative state rests.  In Professor Louis Jaffe’s fa-
mous words, delegation is “the dynamo of modern government.”523  The 
New Deal delegations sustained by the Court were notably open-ended, 
including instructions for agencies to regulate in the “public interest.”524  
But over the ensuing eight decades the scope of delegations has ex-
panded significantly further.  Today, Congress has delegated substantial 
policymaking authority to the executive branch across a wide array of 
contexts.525 

Many anti-administrativists maintain that the Court’s multiple deci-
sions sustaining broad delegations represent a fundamental deviation 
from the Constitution’s separation of powers structure.  These critiques 
rest on contested views about the meaning of “legislative” and “execu-
tive” power — contested even among anti-administrativists them-
selves.526  An additional reason for skepticism is the difficulty anti- 
administrativists face in constructing a plausible test for constitutionally 
permissible delegations.  Justice Thomas’s effort to prohibit any delega-
tion of policymaking authority in setting general rules is practically in-
feasible and at odds with longstanding practice.527  But more function-
alist assessments, focused on determining when a delegation goes too 
far, are similarly unworkable.  As Justice Scalia argued, once “the debate 
over unconstitutional delegation becomes a debate not over a point of 
principle but over a question of degree,” it becomes hard to conclude 
that courts are competent or “qualified to second-guess Congress.”528 

Yet whatever their views on current nondelegation doctrine, both 
anti-administrativists and supporters of administrative government 
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should agree that the phenomenon of broad delegation is not at risk of 
judicial invalidation.  Justice Thomas aside, little support exists on the 
Court for invalidating delegations to the executive branch on constitu-
tional grounds.529  More support exists for a variety of moves seen as 
curtailing the scope of delegated power, such as interpreting delegations 
narrowly or rejecting deference to agency determinations of the scope of 
their delegated authority.530  All of these moves, however, accept the 
basic phenomenon of broad delegation and seek to tame its perceived 
capacity for abuse.  The relevant constitutional question then becomes 
what the separation of powers requires in a world of substantial delega-
tion of policymaking authority to the executive branch.  It is in this 
context that the administrative state is constitutionally obligatory. 

Put differently, the modern national administrative state is the con-
stitutionally mandated consequence of delegation.531  To see why, begin 
with the Constitution’s requirement that the President shall “take Care 
that the Laws be faithfully executed.”532  It follows that the administra-
tive capacity the President needs in order to satisfy the take care duty is 
also required.  So far, few would disagree.533  What does that adminis-
trative capacity entail in the context of broad delegations?  For starters, 
it means sufficient bureaucratic apparatus and supervisory mechanisms 
to adequately oversee execution of these delegated powers.  It also re-
quires sufficient administrative resources and personnel, in particular 
adequate executive branch expertise and specialization, to be able to 
faithfully execute these delegated responsibilities in contexts of tremen-
dous uncertainty and complexity.534  Arguably, this means that profes-
sional and expert government employees are now constitutionally  
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required as well, and perhaps also the civil service, insofar as such career 
staff are necessary to ensure expertise and institutional stability in  
agencies.535 

Simply from the proposition that delegated power must be faithfully 
executed, then, the outlines of a constitutionally mandated administra-
tive state begin to emerge.  Moreover, from this proposition some pro-
posed anti-administrative measures, such as massively underfunding the 
EPA without altering its statutory responsibilities or repealing environ-
mental rules necessary to implement delegated authority without adopt-
ing an alternative enforcement regime,536 begin to look constitutionally 
suspect. 

Admittedly, the claim that the Constitution necessitates some level 
of administrative resources, personnel, and activity seems to impute 
more of a positive rights aspect to our generally negative rights consti-
tutional order.  An alternative view might insist that all the Constitution 
requires is that the President ensure the laws are executed as faithfully 
as possible given the resources Congress has provided, and that the  
Constitution grants Congress discretion over whether and how much to 
fund.537  Yet such a view ignores the extent to which, combined with 
delegation, the take care duty and broader duty to supervise do carry 
an affirmative dimension.  Delegation comes with constitutional strings 
attached.  Having chosen to delegate broad responsibilities to the exec-
utive branch, Congress has a duty to provide the resources necessary for 
the executive branch to adequately fulfill its constitutional functions.538  
To be clear, such a duty is unlikely to be judicially enforceable.  Judi-
cially manageable standards for determining what counts as adequate 
supervision, staffing, and resources to fulfill delegated responsibilities 
will often be lacking, and a severe risk exists that courts would intrude 
on the constitutional responsibilities of the other branches were they to 
seek to play an enforcement role.539  Yet that the duty is dependent on 
the political branches for its realization does not affect its constitutional 
basis. 

The constitutional consequences of delegation can be pushed further, 
to include a requirement of some internal administrative constraints of 
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the kind described above.540  Such a requirement would rest on the dan-
ger that broad delegations to the executive branch may create an imbal-
ance of power among the branches and breed presidential unilateralism.  
Moreover, external checks by Congress and the courts may be limited in 
practice.541  Thus, arguably, an additional constitutional string on dele-
gations to the executive branch is that such delegations must be struc-
tured so as to limit the potential for aggrandizement and preserve checks 
and balances on governmental power.542  But even if delegation neces-
sitates some internal constraint, it is harder (but not impossible)543 to 
claim that a specific checking measure is required.  Moreover, even de-
riving a general requirement of internal constraint is debatable, given 
the constitutional value also attached to effective governance and to 
presidential oversight and supervisory control over the executive 
branch.  Hence, the fact that internal constraints play an important con-
stitutional function in implementing the separation of powers is not 
enough, on its own, to conclude that such structural measures are con-
stitutionally mandated. 

Finally, what about delegation itself: should any delegations of au-
thority to the executive branch that typify contemporary government be 
considered constitutionally mandated?  The idea that delegation man-
dates delegation has an obvious and troubling circularity.  It also risks 
undercutting a critical formal link to democratic choices that justifies 
imposing conditions from delegation.  If Congress lacks power to rescind 
delegations, and if delegations come with substantial administrative re-
quirements attached, then decisions about the shape of government are 
no longer subject to popular control.  In the end, however, the most 
important point is that the phenomenon of delegation represents such a 
fundamental and necessary feature of contemporary government that it 
is mandatory in practice.  And from delegation key features of the ad-
ministrative state follow. 
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2.  Delegation and Current Anti-Administrative Challenges. — Rec-
ognizing the implications of delegation has particular relevance for cur-
rent constitutional attacks on the administrative state.  Many of the fea-
tures of the administrative state that anti-administrativists condemn — 
the combination of legislative, executive, and judicial powers; adminis-
trative adjudication of private rights; and judicial deference to admin-
istrative statutory interpretations — arguably follow simply from the 
phenomenon of delegation. 

Take first the combination of powers: Adequately supervising exec-
utive branch personnel to ensure they faithfully execute their delegated 
responsibilities means agency officials must specify what those respon-
sibilities are for agency staff — and the broader the delegation, the more 
specification is required.  This entails interpreting statutes delegating 
authority to determine what they require and allow, as well as develop-
ing and adopting policy that conforms to those delegations.  Moreover, 
faithfully executing delegated authority also entails applying these poli-
cies and requirements to specific actions and contexts within their am-
bit.  Such actions of interpretation and application can be viewed as 
simply different dimensions of executing the law, or as combined exer-
cises of legislative, adjudicatory, and executive powers.544  The broader 
the delegation, as Chief Justice Roberts suggested, the more the latter 
appears descriptively accurate.545  Either way, the important point is 
that these actions become constitutionally necessary activities for exec-
utive branch officials to perform as a result of delegation.  Furthermore, 
the constitutional imperatives to ensure that delegated authority is faith-
fully executed and to supervise delegated power entail that high-level 
agency officials be able to review applications of that authority by lower-
level agency staff.  Or in other words, these legislative, judicial, and 
executive functions must be combined not just in executive branch agen-
cies, but more particularly in the heads of departments charged with 
overseeing their respective department’s activities. 

Full-blown administrative adjudication follows less obviously from 
delegation.  It seems a stretch to claim that faithfully executing delegated 
authority requires agencies to do so through a trial-type proceeding.  
Certainly, if Congress has required an agency to implement its delegated 
authority through rulemaking, it would be implausible to claim that an 
agency must nonetheless engage in administrative adjudication to faith-
fully execute its delegated powers.  Similarly, if Congress has prohibited 
or even not authorized an agency to issue binding rules, then the power 
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to do so cannot be inferred from delegation.546  On the other hand, the 
constitutional requirement to ensure that delegated authority is faith-
fully executed does entail action applying that authority.  That means 
agency staff will need to engage in actions that qualify as adjudication 
in the constitutional sense — applying general rules to specific cases.547  
And insofar as an agency is therefore depriving an individual of prop-
erty or liberty in a manner that would trigger due process, it may be 
required to provide notice and an opportunity to be heard before act-
ing.548  Hence, some form of administrative adjudication may follow as 
a constitutionally necessary consequence of delegation. 

This leaves the question of judicial deference, increasingly the  
flashpoint for anti-administrativist attacks.549  Although some anti- 
administrativists maintain that judicial deference is prohibited by  
Article III, giving due weight to delegation complicates such a claim.  
As Professor Henry Monaghan elaborated before Chevron was decided, 
judicial deference can be viewed as simply an acknowledgement of the 
scope of authority delegated to the executive branch.550  Unless such 
delegations are unconstitutional, the constitutional separation of powers 
system requires that the courts honor congressional policy choices.  And 
honoring congressional choices to delegate means deferring to agency 
judgments within the sphere of the agency’s constitutionally delegated 
authority.551 

This delegation argument for deference is contingent on a determi-
nation that Congress has delegated authority over the question at is-
sue.552  That is a question subject to robust debate.  Scholars have long 
criticized Chevron’s presumption that when Congress delegates agency 
authority to implement a statute it intends to delegate authority to fill 
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gaps and ambiguities in the statute, arguing that the presumption is em-
pirically unsound, at odds with the APA’s text, and in tension with in-
stitutional incentives.  Others have countered that the presumption has 
greater empirical, textual, and institutional support than generally al-
lowed, particularly given that the question is not whether Congress has 
delegated but whether it has chosen an agency or a court as its dele-
gate.553  To some extent, the answer to this question turns on the level 
at which it is asked — congressional intent to delegate authority on a 
specific issue is much harder to presume, but congressional intent to give 
an agency broad authority to implement a statutory regime is easier to 
identify.554  Regardless, this debate does not undercut the constitutional 
point that if Congress has delegated such authority, then a necessary 
consequence of acknowledging Congress’s power to delegate is that 
courts should defer to agencies’ exercise of their delegated authority — 
and Chief Justice Roberts has acknowledged as much.555  Hence, a 
strong case can be made that accepting delegation does beget deference, 
leaving open the question of how much evidence of delegation should 
be required. 

Moreover, the strongest separation of powers responses to this dele-
gation argument for deference also sound in delegation terms.  Professor 
Cynthia Farina’s critique of Chevron, for example, contends that the 
Chevron doctrine misunderstands the basis on which broad congres-
sional delegations to the executive branch are constitutional: “If Con-
gress chooses to delegate regulatory authority to agencies, part of the 
price of delegation may be that the court, not the agency, must hold the 
power to say what the statute means.”556  This view that the constitu-
tional “price” of delegation is independent judicial judgment is debata-
ble.  It is at odds not only with Monaghan’s account but also that offered 
by Chief Justice Roberts in City of Arlington, under which the “price” 
of delegation is determining whether Congress has delegated jurisdiction 
over the issue in question, with Chevron deference acceptable if so.557  
Perhaps most interestingly, however, Farina offers this argument not as 
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an attack on administrative government as unconstitutional, but instead 
much on the terms sketched here: accepting delegation and assessing 
what constitutional requirements follow. 

CONCLUSION 

The 1930s are long past, but eerily salient today in the face of wide-
spread attacks on the national administrative state.  Encompassing 
measures from budgetary and regulatory rollbacks to broad new legis-
lative constraints on rulemaking to legal challenges questioning the fun-
damental constitutionality of administrative government, these attacks 
harken back to battles over administrative governance that took place 
during the New Deal.  As was true in that era, contemporary anti- 
administrativism is inseparably political and constitutional, rooted in 
conservative antistatist constitutional commitments and opposition to 
strong regulatory government.  Yet to the extent anti-administrativism 
rests on fears of unconstrained and consolidated power, the administra-
tive state is the solution and not the problem.  Against a background of 
broad delegations to the executive branch and rising presidential unilat-
eralism, the administrative state performs essential constitutional func-
tions in supervising, constraining, and effectuating executive power.  
Even further, in the world of broad delegations in which we live, core 
features of the administrative state are now constitutionally required.  
Few anti-administrativists are willing to seriously challenge delegation, 
and judicial anti-administrativism in particular has a notably rhetorical 
air, seemingly unwilling to follow through on the radical implications of 
its constitutional complaints. 

It is time to move past the constitutional anti-administrativism of 
the 1930s.  That constitutional vision failed to persuade in its own time 
and is now deeply out of step with the realities of national government.  
Repeatedly voicing its claims threatens the administrative state’s legiti-
macy for little practical gain and risks further politicizing the Court.  
Doing so also precludes developing accounts of the separation of powers 
that accept and build on the administrative state’s essential role in our 
constitutional order.  Particularly in the face of the current siege of the 
administrative state, there is a pressing need for engagement on ques-
tions too long excluded from our reigning constitutional discourse, such 
as the scope and nature of constitutional obligations to govern. 


