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Fourteenth Amendment — Equal Protection Clause —  
Voting Rights — Evenwel v. Abbott 

The Supreme Court long held the drawing of legislative districts 
within the discretionary purview of the states.1  In a series of cases in 
the early 1960s, however, the Court began to recognize 
malapportionment claims under the Equal Protection Clause of the 
Fourteenth Amendment.2  Establishing the principle of “one person, 
one vote,”3 the Court stated that “the Constitution visualizes no pre-
ferred class of voters but equality among those who meet the basic 
qualifications.”4  But in these cases, the Court “carefully left open the 
question what population” states must equalize to achieve that ideal.5  
Last Term, in Evenwel v. Abbott,6 a unanimous Court again declined 
to provide an answer, stating only that “a State may draw its legisla-
tive districts based on total population,” without reaching the question 
whether it must.7  Given this ambiguity, if a state moves to equalize 
both total population and voter population, then the Court will likely 
have to weigh nondilution of votes against other values, such as geo-
graphic regularity and continuity of communities of interest.  Further, 
if the residential demography of noncitizen immigrants renders such a 
compromise unworkable, then states may increasingly face a choice be-
tween the two measures of equality — and the Court’s precedents in-
dicate important reasons for deference to states as they assess the rele-
vant political tradeoffs. 

In 1962, responding to state legislators’ refusal to redistrict despite 
substantial rural migration, the Supreme Court opened the door to 
claims of vote dilution by holding them justiciable under the Equal 
Protection Clause in Baker v. Carr.8  Subsequently, several state appor-
tionment plans — including a state legislative plan imitating the Fed-
eral Senate, a dilutive congressional map, and a primary system mod-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 See Baker v. Carr, 369 U.S. 186, 277–80 (1962) (Frankfurter, J., dissenting). 
 2 See Reynolds v. Sims, 377 U.S. 533, 568 (1964); Gray v. Sanders, 372 U.S. 368, 379–81 (1963); 
Baker, 369 U.S. at 228–29. 
 3 Gray, 372 U.S. at 381. 
 4 Id. at 380; see also Reynolds, 377 U.S. at 555 (“[T]he right of suffrage can be denied by a de-
basement or dilution of the weight of a citizen’s vote just as effectively as by wholly prohibiting 
the free exercise of the franchise.”). 
 5 Burns v. Richardson, 384 U.S. 73, 91 (1966); see also Chen v. City of Houston, 532 U.S. 1046, 
1047 (2001) (Thomas, J., dissenting from denial of certiorari) (arguing that the Court should have 
granted certiorari because it had “never determined the relevant ‘population’ that States and lo-
calities must equally distribute among their districts”). 
 6 136 S. Ct. 1120 (2016). 
 7 Id. at 1123; see also id. at 1133 (Thomas, J., concurring in the judgment); id. at 1142 (Alito, J., 
concurring in the judgment). 
 8 369 U.S. 186, 191–92, 228–29 (1962); Evenwel, 136 S. Ct. at 1123. 
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eled after the Electoral College — failed the new constitutional test.9  
But while the Court grandly declared that “[t]he conception of political 
equality . . . can mean only one thing — one person, one vote,”10 it 
consistently avoided identifying whether districts must have equal 
numbers of voters, citizens, or people.  That decision “involves choices 
about the nature of representation with which we have been shown no 
constitutionally founded reason to interfere,” as the Court later ex-
plained in Burns v. Richardson.11 

Following the 2010 Census, Texas adopted a permanent State Sen-
ate map (S172) that equalized total population within presumptively 
acceptable parameters.12  However, the plan created significant  
inequality among districts under an eligible- or registered-voter stan-
dard.13  Plaintiffs Sue Evenwel and Edward Pfenninger — who live in 
rural districts with relatively large numbers of eligible and registered 
voters14 — argued that S172 therefore unconstitutionally diluted their 
votes, asserting that “the ‘population’ that must be equalized for pur-
poses of the one-person, one-vote rule” is the voting population.15 

The District Court for the Western District of Texas rejected this 
argument.  Citing Fourth and Fifth Circuit cases, a three-judge panel 
held that courts could not “‘interfere’ with a choice that the Supreme 
Court has unambiguously left to the states absent the unconstitution-
al . . . exclusion of specific protected groups of individuals.”16 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 9 See Reynolds, 377 U.S. at 571–77 (Senate); Wesberry v. Sanders, 376 U.S. 1, 2–4 (1964) (dilu-
tive map); Gray, 372 U.S. at 376–81 (primary system). 
 10 Gray, 372 U.S. at 381. 
 11 384 U.S. 73, 92 (1966); see also id. at 91 (“At several points, we discussed substantial equiva-
lence in terms of voter population or citizen population, making no distinction between the ac-
ceptability of such a test and a test based on total population.”).  Burns held that Hawaii did not 
violate the Equal Protection Clause by choosing voter population, given the distortions caused by 
its significant populations of military personnel and transient tourists, id. at 94–96, with the caveat 
that the Court did not “decid[e] that the validity of the registered voters basis as a measure has 
been established for all time or circumstances,” id. at 96. 
 12 Evenwel, 136 S. Ct. at 1125.  The maximum total-population deviation of S172 is 8.04%.  Id.  
The Court has held that “some deviations from population equality may be necessary,” both to 
allow for difficulties in measurement and to provide flexibility for “other legitimate objectives” 
like district compactness and contiguity; however, the Court has limited this category of presump-
tively permissible “minor deviations” to 10%.  Brown v. Thomson, 462 U.S. 835, 842 (1983). 
 13 On these metrics, the plan’s deviation exceeded 40%.  Evenwel, 136 S. Ct. at 1125. 
 14 See id. 
 15 Brief for Appellants at 26, Evenwel, 136 S. Ct. 1120 (No. 14-940). 
 16 Evenwel v. Perry, No. A-14-CV-335-LY-CH-MHS, 2014 WL 5780507, at *4 (W.D. Tex. Nov. 
5, 2014); see also Chen v. City of Houston, 206 F.3d 502, 523 (5th Cir. 2000) (“[T]he choice of popu-
lation figures is a choice left to the political process.”); Daly v. Hunt, 93 F.3d 1212, 1225 (4th Cir. 
1996) (observing that Supreme Court precedent “implies that the decision to use an apportionment 
base other than total population is up to the state”).  By law, district court three-judge panels hear 
cases “challenging the constitutionality of . . . the apportionment of any statewide legislative body.”  
28 U.S.C. § 2284(a) (2012). 
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The Supreme Court affirmed.  Writing for the Court, Justice  
Ginsburg17 held, “based on constitutional history, this Court’s deci-
sions, and longstanding practice,” that states could use total population 
as the apportionment base.18  When considering constitutional history, 
she stressed the Framers’ decision to use total population in dividing 
representation in the House among the states.19  Further, she argued, 
opposition to voter-population apportionment motivated the drafters of 
section 2 of the Fourteenth Amendment to retain the congressional ap-
portionment base.  On this point, she quoted at length from a tribute 
to representation delivered by Senator Jacob Howard while supporting 
that amendment in the Senate: “Numbers, not voters; . . . this is the 
theory of the Constitution.”20 

Rejecting the use of “selectively chosen language” from Court pre-
cedent, Justice Ginsburg observed that “[f]or every sentence appellants 
quote from the Court’s opinions, one could respond with a line casting 
the one-person, one-vote guarantee in terms of equality of representa-
tion, not voter equality.”21  She also noted that the Court had used to-
tal-population statistics to evaluate districting plans and expressly 
permitted uneven distributions of voters.22 

Finally, the “settled practice” of all fifty states and numerous local ju-
risdictions weighed against intervening.23  Following these three ration-
ales against forcing states to choose voter population, Justice  
Ginsburg added two policy concerns to affirmatively support that choice: 
access of nonvoters to constituent services and their “important stake  
in many policy debates.”24  But since the former reasons proved sufficient 
to dismiss the appeal, Justice Ginsburg declined to decide whether 
“States may draw districts to equalize voter-eligible population.”25 

Justice Thomas concurred in the judgment.  He agreed that states 
may choose to equalize total population, but wrote separately to note 
that the “Court has never provided a sound basis for the one-person, 
one-vote principle.”26  He characterized the conflicting language refer-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 17 Justice Ginsburg was joined by Chief Justice Roberts and Justices Kennedy, Breyer, 
Sotomayor, and Kagan. 
 18 Evenwel, 136 S. Ct. at 1123.  The Court heard the case after noting probable jurisdiction.  
Id. at 1126. 
 19 Id. at 1127. 
 20 Id. at 1128 (quoting CONG. GLOBE, 39th Cong., 1st Sess. 2767 (1866) (statement of Sen.  
Jacob Howard)). 
 21 Id. at 1131.  Justice Ginsburg cited extensively from Supreme Court precedent to support 
this assertion.  See id. (citing, inter alia, Reynolds v. Sims, 377 U.S. 533, 560–61 (1964) (lauding the 
principle of “equal representation for equal numbers of people”)). 
 22 Id. at 1132 (citing Gaffney v. Cummings, 412 U.S. 735, 746–47 (1973)). 
 23 Id.  
 24 Id. 
 25 Id. at 1133 (emphasis added). 
 26 Id. (Thomas, J., concurring in the judgment). 
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enced by the majority and appellants as only natural because the Con-
stitution does not require any particular measure.27  In seeking to 
promote the common good, which they understood as “objective and 
not inherently coextensive with majoritarian preferences,” the Framers 
perceived a tension between allowing the people to govern themselves 
and guarding against tyranny of the majority.28  Thus, they charged 
states in Article IV, section 4 with striking a balance to maintain a 
“Republican Form of Government.”29  Further, he wrote, the Recon-
struction Amendments left this original understanding unchanged.30 

Justice Thomas then criticized the majority’s “attempt to impose its 
political theory upon the States.”31  Warning that the judicial branch 
had “arrogated . . . important value judgments” by mandating its views 
and providing inconsistent guidance, he rejected the “faulty premise 
that ‘our system of representative democracy’ requires specific groups 
to have representation in a specific manner.”32 

Justice Alito concurred in the judgment.33  He agreed that the one-
person, one-vote rule permitted equalization of total population.34  
Further, regarding the dispute between Texas and the United States 
over the meaning of Burns and “very difficult theoretical and empiri-
cal questions about the nature of representation,” he joined Justice 
Ginsburg in seeing “no need to wade into these waters in this case.”35 

Nonetheless, Justice Alito wrote separately to dispute the majority’s 
“suggest[ion],” urged by the United States, that the Constitution’s plan 
for congressional representation somehow directs that state legislative 
districts must equalize total population.36  Noting that that plan itself 
contradicts one person, one vote, he described how it emerged directly 
from interstate struggles over political power.37  Characterizing the 
majority’s inference of a general theory of representation as “profound-
ly ahistorical,” he then criticized its reliance on words “pluck[ed] out of 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 27 See id. at 1140–42. 
 28 Id. at 1138. 
 29 Id. at 1139 (quoting U.S. CONST. art. IV, § 4). 
 30 Id. at 1140. 
 31 Id. 
 32 Id. at 1140–41 (quoting Brief for the United States as Amicus Curiae Supporting Appellees 
at 27, Evenwel, 136 S. Ct. 1120 (No. 14-940)). 
 33 Justice Alito was joined by Justice Thomas except in his dispute with the majority regard-
ing the context of Alexander Hamilton’s statements on representation.  Compare id. at 1145–46 
(Alito, J., concurring in the judgment), with id. at 1127 & n.9 (majority opinion). 
 34 Id. at 1143 (Alito, J., concurring in the judgment). 
 35 Id. (“Texas points to Burns, in which this Court held that Hawaii did not violate the one-
person, one-vote principle by adopting a plan that sought to equalize the number of registered 
voters in each district.  Disagreeing with Texas, the Solicitor General dismisses Burns as an 
anomaly and argues that the use of total population is constitutionally required.”). 
 36 Id. at 1144. 
 37 Id. at 1144 & n.3, 1145. 
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context” from both the Constitutional Convention and the drafting of 
the Reconstruction Amendments.38  This history, he argued, supported 
the Court’s earlier view that “the Founding Fathers clearly had no in-
tention of establishing a pattern or model for the apportionment of 
seats in state legislatures” when they drafted the Constitution.39 

After Evenwel, it is clear that states may continue to equalize total 
population.  And while Burns held that states may instead equalize 
voter population in at least some circumstances, the extent of its reach 
remains contested.40  In the face of this ambiguity, as well as a circuit 
split on the issue, some states could move to equalize both population 
metrics, as several Justices considered41 — thus assuaging the concerns 
of both Justice Ginsburg and Sue Evenwel.  In such a case, cartogra-
phic realities would likely force a choice between nondilution of votes 
and other important interests, such as geographical regularity of 
boundaries and contiguity of communities of interest.42  Further, if the 
residential demographic patterns of noncitizen immigrants render such 
a panacea practically impossible,43 then states will face a hard choice 
between the two measures.  A state decision to equalize voter popula-
tion instead of total population would force the Court to confront the 
tension between the majority’s favorable view of total-population ap-
portionment, which rested in significant part on nonvoters’ role in poli-
cy debates, and the Court’s history of deferential review of state laws 
related to self-government and the democratic process.  This tension, 
which reveals the political nature of the underlying issues, suggests the 
prudence of judicial deference to state legislatures in such a case. 

Three circuit courts have ruled on this question.  The Ninth Circuit 
dismissed an argument similar to that made by the plaintiffs in Evenwel 
in Garza v. County of Los Angeles.44  But it went further than the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 38 Id. at 1145; see id. at 1145–49 (listing statements from sources quoted by the majority —  
Alexander Hamilton, James Blaine, Roscoe Conkling, Hamilton Ward, and “[e]ven Jacob Howard, 
he of the ‘theory of the Constitution’ language,” id. at 1148 (quoting id. at 1128 (majority opinion)) — 
to demonstrate that “the apportionment of seats in the House of Representatives was based in sub-
stantial part on the distribution of political power among the States and not merely on some theory 
regarding the proper nature of representation,” id. at 1149 (Alito, J., concurring in the judgment)). 
 39 Id. at 1145 (first quoting Reynolds v. Sims, 377 U.S. 533, 573 (1964); and then citing Gray v. 
Sanders, 372 U.S. 368, 378 (1963)). 
 40 See id. at 1143; Burns v. Richardson, 384 U.S. 73, 90–97 (1966). 
 41 Chief Justice Roberts and Justice Kennedy each pressed this point at oral argument.  See 
Transcript of Oral Argument at 34, Evenwel, 136 S. Ct. 1120 (No. 14-940) (Kennedy, J.) (“But why 
is one option exclusive of the other?  Why can’t you have both?”); id. at 36–37 (Roberts, C.J.).  Fur-
ther, Justices Ginsburg and Thomas each addressed the prospect in their opinions.  See Evenwel, 
136 S. Ct. at 1132 n.15 (majority opinion); id. at 1141 (Thomas, J., concurring in the judgment). 
 42 See Transcript of Oral Argument, supra note 41, at 35 (Tex. Solicitor Gen. Keller); see also 
Shaw v. Reno, 509 U.S. 630, 647 (1993) (stating that in reapportionment, “appearances do matter”). 
 43 See, e.g., Campos v. City of Houston, 113 F.3d 544, 547 (5th Cir. 1997) (noting census data 
showing that 45.8% of adult Hispanics in the city of Houston were noncitizens). 
 44 918 F.2d 763, 773–74 (9th Cir. 1990). 
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Evenwel majority by selectively quoting from the Court’s conflicting 
language, inferring a right of noncitizens “to influence how their tax dol-
lars are spent,” and holding that “districting on the basis of voting capa-
bility . . . would constitute a denial of equal protection” to noncitizens.45  
In Evenwel, both the majority and the United States in its amicus brief 
endorsed several of Garza’s arguments, albeit without following them 
to Garza’s conclusion.46  The Fourth and Fifth Circuits, however, held 
that the choice of apportionment method belongs to states; these hold-
ings received some support in Evenwel’s concurrences.47 

Given the important considerations supporting both voter equality 
and equal representation, equalizing both measures would seem a 
pragmatic solution for at least some states.48  However, like squeezing 
a balloon, equalizing both metrics at once would likely create distor-
tions elsewhere.  When pressed on this point, counsel for Texas and the 
United States each warned of potential disruptions to “traditional re-
districting factors” such as compactness, contiguity, and “keeping 
communities together.”49  But while the Court has recognized that  
these traditional redistricting factors protect important values,50 it has 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 45 Id. at 775–76.  While Garza explored a possible substantive right under the Petition Clause 
of the First Amendment, it relied primarily on the Equal Protection Clause.  Scot A. Reader, One 
Person, One Vote Revisited: Choosing a Population Basis to Form Political Districts, 17 HARV. 
J.L. & PUB. POL’Y 521, 523–25 (1994). 
 46 See, e.g., Evenwel, 136 S. Ct. at 1132; Garza, 918 F.2d at 774 (foreshadowing the Evenwel ma-
jority’s analogy between apportionment of House seats among states and state-legislature appor-
tionment within states); Brief for the United States as Amicus Curiae Supporting Appellees, supra 
note 32, at 27–29.  Judge Kozinski dissented in part in Garza, concluding that “the core of one per-
son one vote is the principle of electoral equality, not that of equality of representation,” Garza, 
918 F.2d at 782 (Kozinski, J., concurring and dissenting in part), and that “Burns can only be ex-
plained as an application of . . . electoral equality,” id. at 784. 
 47 See Evenwel, 136 S. Ct. at 1139–42 (Thomas, J., concurring in the judgment); Chen v. City of 
Houston, 206 F.3d 502, 526 (5th Cir. 2000); Daly v. Hunt, 93 F.3d 1212, 1225 (4th Cir. 1996).  Com-
pare Evenwel, 136 S. Ct. at 1146–49 (Alito, J., concurring in the judgment), with Chen, 206 F.3d at 
528 (“[O]ur review of the history of the [Fourteenth A]mendment cautions against judicial intru-
sion in this sphere — either for or against either particular theory of political equality.”). 
 48 Studies have shown that all fifty states would need to redraw their maps in order to equal-
ize voter population.  See, e.g., MICHAEL LI & ERIC PETRY, THE IMPACT OF EVENWEL, 
BRENNAN CTR. FOR JUST. 1–3, 7 (Dec. 7, 2015), h t t p s : / / w w w . b r e n n a n c e n t e r . o r g / s i t e s / d e f a u l t / f i l e s 
/analysis/Impact_of_Evenwel.pdf [https://perma.cc/KUC3-EX5A]. 
 49 Transcript of Oral Argument, supra note 41, at 35 (Tex. Solicitor Gen. Keller); see also id. at 
45–46 (U.S. Deputy Solicitor Gen. Gershengorn) (“[T]o do both at . . . 10 percent is to eliminate a 
State’s ability to take into account things like political subdivisions . . . [and] compactness . . . .”).  
This concern is especially salient for states with large, concentrated populations of noncitizen im-
migrants like California, New York, and Texas, where over 40% of State House districts would 
fail to meet a 10% voter-population deviation standard.  LI & PETRY, supra note 48, at 4. 
 50 These values include avoiding disruption of political identity, see, e.g., Bush v. Vera, 517 U.S. 
952, 962–63 (1996) (plurality opinion) (applying strict scrutiny to a plan showing “neglect of tradi-
tional districting criteria,” id. at 962, for race-based goals); Shaw v. Reno, 509 U.S. 630, 647 (1993), 
and ensuring that voters in majority-minority districts share other traits, such as socioeconomic 
and employment status, see League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 424 (2006). 
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also clearly stated that they are not constitutionally required.51  Thus, 
if states do equalize both populations, courts may defer to that deci-
sion — though the level of scrutiny applied could be determinative.52 

Even so, some states may find it impossible to equalize both 
measures,53 and the level of scrutiny may also be pivotal if states 
choose to equalize voter population instead of total population.  This 
prospect is not merely hypothetical; some believe that citizens of states 
affected by recent demographic trends may soon join the Evenwel 
plaintiffs in objecting to the dilution of their votes.54  The number of 
noncitizen immigrants in the United States has grown twelvefold rela-
tive to the citizen population since Baker, and they “tend to cluster in 
certain . . . areas, often in the same communities” as citizens of similar 
backgrounds.55  While disparate populations of minors and felons may 
also play a role in unbalancing voter populations,56 the impact of con-
centrated populations of noncitizen immigrants has driven most recent 
high-profile one person, one vote cases.57  If a state does choose to 
equalize voter population by bending on total population, the Court 
will be forced to answer the question it evaded yet again in 
Evenwel — or at least to decide whether to extend Burns to include 
noncitizen immigrants.  Considering this question would require the 
Court to further develop the two rationales employed by the majority 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 51 See Shaw, 509 U.S. at 647.  Scholars have struggled to determine when “too much becomes 
too much” since, “beyond casting doubt on ‘highly irregular’ districts, Shaw provides no criteria 
to . . . judg[e] when this line has been crossed.”  Richard H. Pildes & Richard G. Niemi, Expressive 
Harms, “Bizarre Districts,” and Voting Rights: Evaluating Election-District Appearances After 
Shaw v. Reno, 92 MICH. L. REV. 483, 484–85 (1993). 
 52 Cf. Vera, 517 U.S. at 963–65 (plurality opinion) (finding that disregarding traditional factors 
for race-based goals invites strict scrutiny, but doing so for neutral goals, like political gerryman-
dering or incumbency protection, would not). 
 53 See Pildes & Niemi, supra note 51, at 586 (“Shaw might come to define an outer constraint 
on extreme noncompactness.”). 
 54 See Robert Barnes, Supreme Court Rejects Conservative Challenge to “One Person, One 
Vote,” WASH. POST (Apr. 4, 2016), h t t p s : / / w w w . w a s h i n g t o n p o s t . c o m / p o l i t i c s / c o u r t s _ l a w / s u p r e m e 
- c o u r t - r e j e c t s - c o n s e r v a t i v e - b i d - t o - c o u n t - o n l y - e l i g i b l e - v o t e r s - f o r - d i s t r i c t s / 2 0 1 6 / 0 4 / 0 4 / 6 7 3 9 3 e 5 2 - f a 6 f 
- 1 1 e 5 - 9 1 4 0 - e 6 1 d 0 6 2 4 3 8 b b _ s t o r y . h t m l [h t t p s : / / p e r m a . c c / 9 E Q X - 7 K M 7] (noting that those who seek 
“to use voting-eligible population” may delay such efforts until after the 2020 Census). 
 55 ANDREW M. GROSSMAN, EVENWEL V. ABBOTT: WHAT DOES ONE PERSON, ONE VOTE 

REALLY MEAN?, HERITAGE FOUND. 3 (Dec. 2, 2015), http://thf-reports.s3.amazonaws.com/2015 
/HL1269.pdf [https://perma.cc/NV3H-8J68] (noting that the population of undocumented immi-
grants, a subset of noncitizen immigrants within the United States, rose steadily through the 1960s 
to reach only one third of one percent of the total population by 1970, while “[t]oday, undocument-
ed immigrants make up about 4 percent of the resident population of the United States”). 
 56 See Transcript of Oral Argument, supra note 41, at 41, 45–47.  See generally Developments in 
the Law — The Law of Prisons, 115 HARV. L. REV. 1838, 1939 (2002). 
 57 See, e.g., Chen v. City of Houston, 206 F.3d 502, 523 (5th Cir. 2000) (“Plaintiffs . . . argue that 
given [data showing areas with significant concentrated noncitizen populations], the City should 
have recognized that total population would not serve as a meaningful proxy for potentially eligi-
ble voters . . . .”); see also Campos v. City of Houston, 113 F.3d 544, 547 (5th Cir. 1997); Garza v. 
County of Los Angeles, 918 F.2d 763, 773 (9th Cir. 1990). 
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to support its theory of representation: access to constituent services 
and policy influence, or in other words, “requests and suggestions.”58 

The concern about “requests” for constituent services is practical.  
Representatives provide services to their constituents; a plan that does 
not equalize total population could dilute access to these services.59  
Citizenship classifications with regard to government services have re-
ceived heightened scrutiny from the Court in the past,60 and some have 
argued that “judges should take constituent service seriously.”61  But 
“diluted access” seems difficult to prove; after all, the density of re-
quests surely varies over time, both within and across districts.  And as 
Justice Ginsburg admitted, it has never been determined that a con-
stituent has a right to equal access to, much less a response from, her 
representative.62  Further, Evenwel’s pages of debate over the Framers’ 
intended theory of representation would seem peculiar if that theory 
were based upon provision of “help navigating public-benefits bureau-
cracies” or distribution of pork spending, since neither concept existed 
in anything like its modern form when the Constitution was drafted.63  
For the constituent-service theory to motivate strict scrutiny, it would 
need grounding in a more fundamental theory of representation. 

The “suggestions” prong of the majority’s reasoning strikes just 
such a chord — one that resounds with appropriate depth for a  
potential “theory of the Constitution.”64  It gets to the heart of a fun-
damental question: What, exactly, does representation mean?  While 
nonvoters, tautologically, cannot vote, Justice Ginsburg wrote that they 
“have an important stake in many policy debates” and an implied enti-
tlement to influence those debates through their representatives.65  
This argument supports total-population apportionment because it 
gives nonvoters power over the democratic process of policymaking. 

For this very reason, however, use of the “suggestions” argument to 
overturn a state choice of voter-population base would conflict with a 
line of cases showing rational basis deference to state laws related to 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 58 Evenwel, 136 S. Ct. at 1132. 
 59 This concern was first raised by the Ninth Circuit in Garza.  Garza, 918 F.2d at 774–75. 
 60 See, e.g., Plyler v. Doe, 457 U.S. 202, 223, 230 (1982) (overturning law denying undocumented 
immigrants funding for public education, despite lack of a fundamental right); Graham v. Rich-
ardson, 403 U.S. 365, 376 (1971) (overturning law restricting welfare benefits for noncitizen immi-
grants).  Notably, these cases scrutinized total deprivation of access to a specific government ser-
vice, rather than a marginal reduction of access from extending services to more recipients. 
 61 Joshua Bone, Note, Stop Ignoring Pork and Potholes: Election Law and Constituent Ser-
vice, 123 YALE L.J. 1406, 1447 (2014). 
 62 Evenwel, 136 S. Ct. at 1132 n.14.  Other factors, including the seniority of a representative 
within the legislature and her desire to reward supportive constituencies within her district, can 
also cause wide disparities in constituent-service outcomes.  See Bone, supra note 61, at 1424–27. 
 63 Evenwel, 136 S. Ct. at 1132. 
 64 See supra note 20. 
 65 Evenwel, 136 S. Ct. at 1132. 
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democratic sovereignty.  Classifications based on alienage usually re-
ceive strict scrutiny under Graham v. Richardson,66 which held that 
noncitizen immigrants were entitled to “heightened judicial solicitude” 
as a “‘discrete and insular’ minority.”67  And since Burns carefully 
qualified its deference to state choice with the caveat “[u]nless a choice 
is one the Constitution forbids,” the application of strict scrutiny to a 
plan that equalized voter population could prove determinative.68  
However, the Supreme Court has made a consistent exception to Gra-
ham’s general rule, using rational basis review to scrutinize citizenship 
classifications related to self-government and the democratic process. 

Because “a democratic society is ruled by its people,” these cases 
upheld state laws entrusting roles involving “important policy respon-
sibilities” exclusively to citizens.69  This exception was limited to those 
who “‘participate directly in the formulation, execution, or review of 
broad public policy’ and hence ‘perform functions that go to the heart 
of representative government’” in Bernal v. Fainter.70  But the Court 
has made clear that these functions include voting: “[W]e have recog-
nized ‘a State’s historical power to exclude aliens from participation in 
its democratic political institutions’ as part of the sovereign’s obliga-
tion ‘to preserve the basic conception of a political community.’”71 

Justice Ginsburg’s vision of representation, to be sure, would not 
directly transform noncitizens into voters — but it does reveal a basic 
tension.  Supporters of a theory of equal representation will argue that 
the policy influence envisaged by the Evenwel majority does not meet 
Bernal’s standard and that a state choice of voter population therefore 
deserves strict scrutiny.72  Indeed, the Ninth Circuit cited Bernal to as-
sert that the “equal protection right” afforded to aliens under the Four-
teenth Amendment “allow[s] political participation short of voting or 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 66 403 U.S. 365 (1971). 
 67 Id. at 372 (quoting United States v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 (1938)); see also 
David F. Levi, Note, The Equal Treatment of Aliens: Preemption or Equal Protection?, 31 STAN. 
L. REV. 1069, 1069–70 (1979). 
 68 Burns v. Richardson, 384 U.S. 73, 92 (1966). 
 69 Foley v. Connelie, 435 U.S. 291, 296 (1978).  These responsibilities include those held by po-
lice officers, id. at 300, probation officers, Cabell v. Chavez-Salido, 454 U.S. 432, 436–41, 445 (1982) 
(holding that “[t]he exclusion of aliens from basic governmental processes is not a deficiency in the 
democratic system but a necessary consequence of the community’s process of political self-
definition,” id. at 439), and school teachers, Ambach v. Norwick, 441 U.S. 68, 79 (1979) (deferring to 
the state because of teachers’ potential to “influence the attitudes of students toward government, 
the political process, and a citizen’s social responsibilities”). 
 70 467 U.S. 216, 222 (1984) (quoting Cabell, 454 U.S. at 440). 
 71 Foley, 435 U.S. at 295–96 (citation omitted) (quoting Sugarman v. Dougall, 413 U.S. 634, 647–
48 (1973)); see also id. at 296 (“[I]t is clear that a State may deny aliens the right to vote, or to run for 
elective office, for these lie at the heart of our political institutions.”).  The Court has never directly 
faced this question, however, and perspectives are not unanimous.  See, e.g., Gerald M. Rosberg, 
Aliens and Equal Protection: Why Not the Right to Vote?, 75 MICH. L. REV. 1092, 1093 (1977). 
 72 See Bernal, 467 U.S. at 222–27 (limiting the rational basis policy exception). 
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holding a sensitive public office.”73  But to the extent that the Court 
may grant certain voters extra weight for the express purpose of en-
abling their noncitizen relatives and neighbors to influence the demo-
cratic process, it seems to contradict itself.  Having declared that “it is 
clear that a State may deny aliens the right to vote,” because this “lie[s] 
at the heart of our political institutions,”74 can the Court now coherent-
ly command states to count noncitizens’ votes by proxy? 

Confronting this tension, of course, leads to a number of deeper is-
sues, including the definition of a political community,75 the fundamen-
tal meaning of representation, and the prudent balancing of humani-
tarian values like inclusion and hospitality with cultural and political 
imperatives like assimilation and national identity.76  These thorny 
questions have no easy answers.  But perhaps this is why Justice 
Frankfurter warned in Baker that “[t]o charge courts with the task of 
accommodating the incommensurable factors of policy that underlie 
these mathematical puzzles is to attribute, however flatteringly, 
omnicompetence to judges.”77  If forced to address the question that 
Evenwel — and, as some argue, the Constitution78 — left open, the 
Court should heed that warning by deferring to states, rather than se-
lecting a political theory to foist upon them.79 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 73 Garza v. County of Los Angeles, 918 F.2d 763, 775 (9th Cir. 1990).  An exception to strict 
scrutiny that prevents this participation may seem curious, as courts often invoke heightened scru-
tiny to safeguard vulnerable minorities from the majoritarian political process.  See United States 
v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938); Bruce A. Ackerman, Beyond Carolene Prod-
ucts, 98 HARV. L. REV. 713, 713–15 (1985).  But the Court seems to distinguish between protecting 
vulnerable noncitizens, as in Plyler v. Doe, 457 U.S. 202, 230 (1982), and enabling them to govern 
their hosts.  See Ambach, 441 U.S. at 75 (“The assumption of [citizenship] status . . . denotes an as-
sociation with the polity which, in a democratic republic, exercises the powers of governance.”). 
 74 Foley, 435 U.S. at 296. 
 75 Compare id. at 295 (“The act of becoming a citizen is more than a ritual with no content be-
yond the fanfare of ceremony.  A new citizen has become a member of a Nation, part of a people 
distinct from others.”), with United States v. Verdugo-Urquidez, 494 U.S. 259, 271 (1990) (“[A]liens 
receive constitutional protections when they have come within the territory of the United States 
and developed substantial connections with this country.”). 
 76 Among the wide range of views on this subject, compare LEO STRAUSS, NATURAL RIGHT 

AND HISTORY 130–32 (1953) (describing the view of such classical political philosophers as Plato, 
Aristotle, Isocrates, and Cicero that humans “cannot reach . . . perfection except in society or, more 
precisely, in civil society,” id. at 130, and that “[c]ivil society, or the city as the classics conceived of 
it, is a closed society . . . which, through generations, has made a supreme effort toward human 
perfection,” id. at 130, 132 (emphasis added)), with T.S. ELIOT, NOTES TOWARDS THE DEFINI-

TION OF CULTURE 50–58 (1962) (“It is a recurrent theme of this essay, that a people should be 
neither too united nor too divided, if its culture is to flourish. . . . For a national culture, if it is to 
flourish, should be a constellation of cultures, the constituents of which, benefiting each other, 
benefit the whole.”  Id. at 50, 58.). 
 77 Baker v. Carr, 369 U.S. 186, 268 (1962) (Frankfurter, J., dissenting). 
 78 See Evenwel, 136 S. Ct. at 1140 (Thomas, J., concurring in the judgment); id. at 1149 (Alito, 
J., concurring in the judgment). 
 79 Cf. Cabell v. Chavez-Salido, 454 U.S. 432, 440 (1982) (“Judicial incursions in this area may 
interfere with those aspects of democratic self-government that are most essential to it.”). 


