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Passenger Rail Investment and Improvement Act — Nondelegation — 
Department of Transportation v. Association of American Railroads 

Railroads around the time of the mid-twentieth century found 
themselves in a quandary.  Passenger rail service had become unprof-
itable, yet common carriers were legally obliged to provide it.1  With 
the Rail Passenger Service Act of 1970,2 Congress struck a compro-
mise.  The National Railroad Passenger Corporation, also known as 
Amtrak, would assume the railroads’ common-carrier obligations; in 
exchange, Amtrak would use the railroads’ tracks and facilities3 and 
gain preference over freight traffic.4  In 2008, Congress passed the Pas-
senger Rail Investment and Improvement Act5 (PRIIA), § 207(a) of 
which directs Amtrak and the Federal Railroad Administration (FRA) 
jointly to develop metrics and standards with which to evaluate the 
performance of intercity passenger trains.6  If Amtrak and the FRA 
cannot agree on metrics and standards, § 207(d) allows the Surface 
Transportation Board7 (STB) to appoint an arbitrator to resolve the 
dispute.8  Last Term, in Department of Transportation v. Association of 
American Railroads9 (Amtrak), the Supreme Court held that Amtrak is 
a governmental, not a private, entity for purposes of determining the 
validity of the metrics and standards created under § 207.  The 
Court’s answer to the narrow question presented was unremarkable, 
but Amtrak illustrates courts’ unsettled approach to analyzing the con-
stitutionality of nontraditional agencies at the public–private border. 

In May 2010, Amtrak and the FRA jointly issued a set of metrics 
and standards.10  The Association of American Railroads (AAR), a 
trade group whose members would have to modify their operat- 
ing agreements with Amtrak in order to incorporate the metrics and 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 See Nat’l R.R. Passenger Corp. v. Atchison, Topeka & Santa Fe Ry. Co., 470 U.S. 451, 454 
(1985). 
 2 Pub. L. No. 91-518, 84 Stat. 1327. 
 3 Amtrak uses the tracks and facilities at rates agreed to by the parties, or, in the event of dis-
agreement, set by the Surface Transportation Board.  See 49 U.S.C. § 24308(a) (2012). 
 4 See id. § 24308(c). 
 5 Pub. L. No. 110-432, div. B, 122 Stat. 4848, 4907–70 (codified in scattered sections of 49 
U.S.C.). 
 6 49 U.S.C. § 24101 note (Sec. 207.  Metrics and Standards) (“[T]he [FRA] and Amtrak shall 
jointly . . . develop . . . metrics and minimum standards for measuring the performance and ser-
vice quality of intercity passenger train operations . . . .”).  
 7 The STB is “a quasi-independent three-member body within the Department of Transporta-
tion.”  Iowa, Chi. & E. R.R. Corp. v. Wash. Cty., 384 F.3d 557, 558–59 (8th Cir. 2004); see also 49 
U.S.C. §§ 701–703. 
 8 49 U.S.C. § 24101 note (Sec. 207.  Metrics and Standards). 
 9 135 S. Ct. 1225 (2015). 
 10 See Metrics and Standards for Intercity Passenger Rail Service Under Section 207 of the 
Passenger Rail Investment and Improvement Act of 2008, 75 Fed. Reg. 26,839 (May 12, 2010). 
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standards,11 promptly sued the Department of Transportation and the 
FRA, asking the District Court for the District of Columbia to declare 
§ 207 unconstitutional and to invalidate the metrics and standards.12  
AAR claimed two constitutional deficiencies: first, that § 207 violated 
the nondelegation doctrine by placing legislative power “in the hands 
of a private entity [Amtrak]”; second, that it violated the Fifth 
Amendment Due Process Clause by “[v]esting the coercive power of 
the government” in an “interested private part[y].”13  The district court 
rejected both constitutional challenges and granted the government’s 
motion for summary judgment.14  AAR appealed. 

The Court of Appeals for the District of Columbia Circuit reversed 
the nondelegation ruling and declined to decide the due process 
claim.15  Writing for a unanimous panel,16 Judge Brown set out a sim-
ple syllogism.  First, she maintained, Congress cannot delegate legisla-
tive power to private entities.17  Under the conventional version of the 
nondelegation doctrine, Congress can assign powers that resemble 
lawmaking to an agency of the Executive Branch only if it supplies an 
“intelligible principle” to guide the agency’s discretion.18  Under a pre-
cept Judge Brown termed the “lesser-known cousin” of that doctrine, 
even an intelligible principle cannot save a scheme that assigns such 
powers to private bodies.19  She acknowledged that private parties 
may serve an “advisory role” in the lawmaking process, but argued 
that the PRIIA contemplates more by granting Amtrak “authority 
equal to the FRA,” along with effective veto power, in issuing metrics 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 11 Amtrak and its host railroads must incorporate the metrics and standards into their operat-
ing agreements “[t]o the extent practicable,” 49 U.S.C. § 24101 note (Sec. 207.  Metrics and Stand-
ards), and the STB may rely on them in investigations and enforcement actions, see id. § 24308(f). 
 12 Ass’n of Am. R.Rs. v. Dep’t of Transp., 865 F. Supp. 2d 22, 27 (D.D.C. 2012). 
 13 Complaint at 16–17, Ass’n of Am. R.Rs., 865 F. Supp. 2d 22 (No. 11-1499). 
 14 See Ass’n of Am. R.Rs., 865 F. Supp. 2d at 35.  The district court noted that both constitu-
tional claims were “premised upon Amtrak’s status as a private entity” and so “the necessary 
jumping-off point” was to determine Amtrak’s status.  Id. at 28–29.  The court found that Amtrak 
was a governmental entity for purposes of the Due Process Clause and that, regardless of its sta-
tus for purposes of the nondelegation doctrine, various governmental entities exercised sufficient 
control over the making and enforcing of the metrics and standards that Amtrak’s involvement 
was constitutionally acceptable.  See id. at 32–35.  
 15 Ass’n of Am. R.Rs. v. U.S. Dep’t of Transp., 721 F.3d 666, 677 (D.C. Cir. 2013); Transcript 
of Oral Argument at 38–39, Amtrak, 135 S. Ct. 1225 (No. 13-1080). 
 16 Judge Brown and Senior Judges Williams and Sentelle composed the panel. 
 17 See Ass’n of Am. R.Rs., 721 F.3d at 670. 
 18 See J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409 (1928). 
 19 See Ass’n of Am. R.Rs., 721 F.3d at 670–71 (citing Carter v. Carter Coal Co., 298 U.S. 238, 
311 (1936); Nat’l Ass’n of Regulatory Util. Comm’rs v. FCC, 737 F.2d 1095, 1143 (D.C. Cir. 1984) 
(per curiam)).  Judge Brown actually used the phrase “regulatory authority” when extending 
nondelegation doctrine to private entities, but all the cases she cited, as well as the parties’ briefs, 
referred to “legislative” delegation.  Compare id., with, e.g., Brief for Appellant at 22, Ass’n of 
Am. R.Rs., 721 F.3d 666 (No. 12-5204), and Brief for the Appellees at 23, Ass’n of Am. R.Rs., 721 
F.3d 666 (No. 12-5204). 
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and standards.20  Second, based primarily on Congress’s denomination 
of Amtrak as a “for-profit corporation,”21 Judge Brown found Amtrak 
to be a private entity.22  Thus, she concluded, § 207 effects an uncon-
stitutional delegation of power to Amtrak. 

The Supreme Court reversed and remanded.  In a crisp opinion for 
the Court, Justice Kennedy23 explained that the decision below rested 
on a flawed premise: that Amtrak is a private entity for purposes of 
the constitutional questions presented.24  Justice Kennedy began with 
Amtrak’s distinctive ownership and corporate structure.  On Amtrak’s 
board of directors sit the Secretary of Transportation (who also holds 
most of Amtrak’s stock) and seven other members appointed by the 
President, confirmed by the Senate, and removable by the President 
without cause.  The ninth board member, who also serves as Amtrak’s 
president, is chosen by the other eight.25  The political branches “exer-
cise substantial, statutorily mandated supervision over Amtrak’s prior-
ities and operations”: Amtrak must submit detailed annual operating 
reports and attend frequent congressional oversight hearings; it is sub-
ject to the Freedom of Information Act and is a “designated federal en-
tity” under the Inspector General Act of 1978; and, “rather than ad-
vancing its own private economic interests, Amtrak is required to 
pursue numerous, additional goals defined by statute.”26  Finally, 
Amtrak depends heavily on federal subsidies.27  In sum: “Amtrak was 
created by the Government, is controlled by the Government, and op-
erates for the Government’s benefit.”28 

Amtrak thus acted as a government entity in its joint issuance of 
metrics and standards under the PRIIA.  Justice Kennedy brushed 
aside the seemingly contrary statutory declarations that Amtrak “shall 
be operated and managed as a for profit corporation” and “is not a de-
partment, agency, or instrumentality of the United States Govern-
ment.”29  As the Court had determined previously in Lebron v. Na-
tional Railroad Passenger Corp.,30 such pronouncements are not 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 20 Ass’n of Am. R.Rs., 721 F.3d at 671.   
 21  49 U.S.C. § 24301(a)(2) (2012). 
 22 See Ass’n of Am. R.Rs., 721 F.3d at 674–77. 
 23 Justice Kennedy was joined by Chief Justice Roberts and Justices Scalia, Ginsburg, Breyer, 
Alito, Sotomayor, and Kagan. 
 24 See Amtrak, 135 S. Ct. at 1231. 
 25 Id.  Presidential appointees to Amtrak’s board must also have experience in the transporta-
tion industry, see 49 U.S.C. § 24302(a)(1)(C), and must represent the major geographic regions 
served by Amtrak, see id. § 24302(a)(2), and further, no more than five of the seven appointees 
may be from the same political party, id. § 24302(a)(3). 
 26 Amtrak, 135 S. Ct. at 1232. 
 27 Id.  
 28 Id. 
 29 Id. at 1233 (citing 49 U.S.C. § 24301(a)(2)–(3)). 
 30 513 U.S. 374 (1995). 
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dispositive; “for purposes of Amtrak’s status as a federal actor or in-
strumentality under the Constitution, the practical reality of federal 
control and supervision prevails over Congress’ disclaimer of Amtrak’s 
governmental status.”31  Having supplied the lower court with the 
proper premise — Amtrak is a governmental entity — the Supreme 
Court remanded the case for a fresh round of consideration.32  The 
D.C. Circuit would need to consider AAR’s remaining Appointments 
Clause, nondelegation, and Due Process Clause challenges in light of 
Amtrak’s governmental status.33 

Justice Alito joined the Court’s opinion in full but wrote separately 
in concurrence to consider more thoroughly the issues on remand.  He 
organized his analysis around a theme: “Liberty requires accountabil-
ity.”34  Several components of Amtrak’s statutory scheme, he noted, 
seemingly shield it from constitutionally required accountability mech-
anisms.  First, Justice Alito worried that the arbitration provision of 
§ 207 — authorizing an STB-appointed arbitrator to issue a binding 
decision on metrics and standards in the event of disagreement between 
Amtrak and the FRA — might violate the nondelegation doctrine by 
vesting a private entity with rulemaking power.35  Second, Justice Alito 
was vexed by the composition of Amtrak’s board.  Amtrak’s president 
is arguably a “principal officer” under the Appointments Clause, yet, 
unlike the other eight board members, is not a presidential appointee.36  
In conclusion, Justice Alito reiterated that although Amtrak is a gov-
ernmental entity, “it does not by any means necessarily follow that the 
present structure of Amtrak is consistent with the Constitution.”37 

Justice Thomas also wrote separately, concurring only in the judg-
ment and proposing a different framework to “guide [the Court’s] reso-
lution of delegation challenges.”38  He would jettison the “intelligible 
principle test,” which inadequately protects “the Constitution’s alloca-
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 31 Amtrak, 135 S. Ct. at 1233. 
 32 Id. at 1233–34. 
 33 Id. at 1234. 
 34 Id. (Alito, J., concurring). 
 35 See id. at 1237–38.  Justice Alito added that reading § 207 to authorize the appointment of a 
public arbitrator would only create a new predicament, this time with the Appointments Clause, 
since it would seem to allow a public arbitrator to make binding law unsupervised, effectively 
creating a “principal officer” who is not a presidential appointee.  See id. at 1238–39. 
 36 Justice Alito was dubious about the government’s response that Amtrak’s president is mere-
ly an inferior officer who serves at the pleasure of the other eight (presidentially appointed) board 
members; after all, he can still cast a tie-breaking vote.  Id. at 1239.  And even if he is inferior, 
Justice Alito added, Amtrak’s board may lack constitutional authority to appoint him, since 
Amtrak may not qualify as a “Department” for purposes of the Appointments Clause.  Id. at 
1239–40.  Furthermore, none of Amtrak’s board members take an oath of office, which, Justice 
Alito suggested, may run afoul of Article VI by authorizing “officers of the United States” to wield 
authority without taking the required oath.  Id. at 1235. 
 37 Id. at 1240. 
 38 Id. (Thomas, J., concurring in the judgment). 
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tion of legislative power.”39  Article I vests legislative power exclusive-
ly in Congress.  Historically, he explained, the “formulation of general-
ly applicable rules of private conduct” was understood to be an exer-
cise of legislative power.40  If a body other than Congress purports to 
formulate such rules, it intrudes on Congress’s prerogative — never 
mind any intelligible principle.  Because the metrics and standards is-
sued under § 207 affect the legal duties of private railroads, Justice 
Thomas continued, they qualify as generally applicable rules of private 
conduct, and Amtrak’s role in their issuance was an exercise of legisla-
tive power.  Thus, he concluded, § 207 violates Article I by vesting leg-
islative power in a body other than Congress.41 

As decided, Amtrak was a straightforward case.  The question pre-
sented was narrow — whether to invalidate the metrics and standards 
on the ground that Amtrak, as a private entity, had exercised unconsti-
tutionally delegated power in their issuance42 — and the Court’s an-
swer followed naturally from Lebron’s earlier holding in combination 
with the principle that the “structural” and “individual rights” provi-
sions of the Constitution are complementary.43  In these circumstances, 
there was no need to go beyond invalidating the lower court’s minor 
premise to address its major premise respecting private nondelegation.  
Viewed more broadly, Amtrak is an illustration of the judiciary’s unset-
tled approach to analyzing the constitutionality of “boundary agencies” 
that sit at the public–private border.44  In navigating between “the 
Scylla of unlawful delegation on one hand, and the Charybdis of the 
Appointment Clause, on the other hand,”45 courts have sometimes 
jumbled separation of powers doctrine with a general unease over the 
often-fuzzy public–private boundary.  In so doing, they have flirted 
with enforcing a special version of the nondelegation doctrine against 
private entities, an unwieldy approach that seems to adopt inconsistent 
premises respecting public and private delegations.  Although the 
Court dodged it pro tem, private nondelegation will resurface on re-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 39 Id. at 1246. 
 40 Id. at 1242. 
 41 Id. at 1254.  
 42 See id. at 1228 (majority opinion). 
 43 See Lebron v. Nat’l R.R. Passenger Corp., 513 U.S. 374, 400 (1995) (finding Amtrak a gov-
ernment entity for purposes of the First Amendment); Amtrak, 135 S. Ct. at 1233 (“Lebron in-
volved a First Amendment question, while in this case the challenge is to Amtrak’s joint authority 
to issue the metrics and standards.  But ‘[t]he structural principles secured by the separation of 
powers protect the individual as well.’” (alteration in original) (quoting Bond v. United States, 131 
S. Ct. 2355, 2365 (2011))).  
 44 The phrase is borrowed from Anne Joseph O’Connell, Bureaucracy at the Boundary, 162 U. 
PA. L. REV. 841, 894 (2014).  These agencies are “prevalent in the administrative state,” id., and 
“greatly complicate the classic image of the federal administrative state — that of a bureaucracy con-
sisting almost entirely of executive agencies and independent regulatory commissions,” id. at 851. 
 45 United States v. Ferry Cty., 511 F. Supp. 546, 552 (E.D. Wash. 1981). 
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mand, as the AAR contends that § 207’s arbitration provision uncon-
stitutionally delegates rulemaking power to a private party.46  The next 
round of Amtrak presents a chance to eliminate a troublesome doctri-
nal gadfly. 

A statute that invites private participation in rulemaking presents 
different concerns from one that confers broad rulemaking authority 
on an executive agency: the former may countenance self-dealing, 
while the latter may improperly fuse separated functions.  Grants of 
power to purely private or public–private hybrid entities ostensibly 
“undermine[] public accountability,”47 “expand[] government power 
through the use of shadow proxies,”48 and present “abuse of power 
concerns.”49  In particular, they raise the specters of “arbitrariness, lack 
of due process, and self-dealing.”50  Separation of powers doctrine, 
meanwhile, enforces formal partitions between the legislative, execu-
tive, and judicial functions of government in order to prevent, for ex-
ample, the concentration of the lawmaking and law-execution func-
tions in the same hands.51  Yet disputes about the proper relationship 
between the public and private spheres are frequently cast in separa-
tion of powers terms.52  The D.C. Circuit’s “private nondelegation” 
principle is in this vein. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 46 Opening Brief for Appellant at 43–47, Ass’n of Am. R.Rs., No. 12-5204 (D.C. Cir. June 29, 
2015); accord Amtrak, 135 S. Ct. at 1237–38 (Alito, J., concurring). 
 47 Calvin R. Massey, The Non-Delegation Doctrine and Private Parties, 17 GREEN BAG 2D 
157, 170 (2014). 
 48 Id. 
 49 David Horton, Arbitration as Delegation, 86 N.Y.U. L. REV. 437, 473 (2011). 
 50 A. Michael Froomkin, Wrong Turn in Cyberspace: Using ICANN to Route Around the APA 
and the Constitution, 50 DUKE L.J. 17, 146 (2000).  For more general examinations of the con-
cerns raised by the exercise of governmental power by bodies that seem more private than public, 
see Louis L. Jaffe, Law Making by Private Groups, 51 HARV. L. REV. 201 (1937); and Gillian E. 
Metzger, Privatization as Delegation, 103 COLUM. L. REV. 1367 (2003). 
 51 See, e.g., Mistretta v. United States, 488 U.S. 361, 381–82 (1989).  For a theoretical discus-
sion of separated functions, see Jeremy Waldron, Separation of Powers in Thought and Practice?, 
54 B.C. L. REV. 433 (2013). 
 52 To illustrate the confusion in another context, consider standing doctrine as it relates to “cit-
izen suits.”  A statute that allows a private citizen to sue in court to compel executive action pre-
sents two distinct questions.  The first is whether the statute impermissibly aggrandizes the power 
of the judiciary at the expense of the executive by commissioning courts to superintend executive 
action.  The second is whether it is appropriate to empower private parties to participate in gov-
ernment administration.  The first is a question of the proper relationship between two branches; 
the second is a question of the proper relationship between the public and private spheres.  The 
questions are conceptually distinct, and a statute could conceivably offend with respect to one and 
not the other.  But courts often merge the two questions into a single inquiry about “separation of 
powers.”  See, e.g., Lujan v. Defs. of Wildlife, 504 U.S. 555, 576–78 (1992); cf. Cass R. Sunstein, 
What’s Standing After Lujan?  Of Citizen Suits, “Injuries,” and Article III, 91 MICH. L. REV. 
163, 213–14 (1992). 
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Private nondelegation, “a second, more muscular version of the 
nondelegation doctrine,”53 supposedly finds its roots in a passing 
statement in Carter v. Carter Coal,54 where the Supreme Court invali-
dated a statute that allowed a portion of the coal industry to set wage 
and hour standards for the rest of the industry.55  Others have argued 
that Carter Coal rested on a due process rather than a nondelegation 
rationale;56 at any rate, the Supreme Court itself has never unambigu-
ously espoused a private nondelegation subdoctrine,57 and it has since 
upheld statutes giving private parties an effective veto over proposed 
regulations58 or a role in drafting their own regulations.59  More to the 
point, the Court devised the “regular” nondelegation doctrine as a way 
to enforce the formal separation of functions between the legislative 
and executive branches — to ensure that Congress constrain agencies’ 
discretion with an “intelligible principle” when giving them expansive 
authority.60  If the purpose of the nondelegation doctrine is to prevent 
Congress from utterly relinquishing its legislative function to the exec-
utive branch, and if Amtrak is a private entity, then the inquiry is not 
one of separation of powers, but of something else, perhaps due pro-
cess; if Amtrak is a government entity, the statute need only pass the 
intelligible principle test.61  Regardless, abstract separation of powers 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 53 Horton, supra note 49, at 472. 
 54 298 U.S. 238 (1936). 
 55 See id. at 310–12.  According to the Court, this was “legislative delegation in its most ob-
noxious form; for it [was] not even delegation to an official or an official body, presumptively dis-
interested, but to private persons whose interests may be and often are adverse to the interests of 
others in the same business.”  Id. at 311. 
 56 See Alexander Volokh, The New Private-Regulation Skepticism: Due Process, Non-
Delegation, and Antitrust Challenges, 37 HARV. J.L. & PUB. POL’Y 931, 977–80 (2014); see also 
Harold I. Abramson, A Fifth Branch of Government: The Private Regulators and Their Constitu-
tionality, 16 HASTINGS CONST. L.Q. 165, 208 (1989). 
 57 At most, “inferential support” comes from dicta in A.L.A. Schechter Poultry Corp. v. United 
States, 295 U.S. 495 (1935); and Panama Refining Co. v. Ryan, 293 U.S. 388 (1935).  Thomas W. 
Merrill, Rethinking Article I, Section 1: From Nondelegation to Exclusive Delegation, 104 

COLUM. L. REV. 2097, 2166 (2004); cf. Cass R. Sunstein & Adrian Vermeule, The New Coke: On 
the Plural Aims of Administrative Law, 2015 SUP. CT. REV. (forthcoming) (manuscript at 7) (de-
claring that the Court has “roundly rejected” private nondelegation doctrine). 
 58 See Currin v. Wallace, 306 U.S 1, 15 (1939). 
 59 See Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398–99 (1940). 
 60 See, e.g., Loving v. United States, 517 U.S. 748, 758 (1996); Touby v. United States, 500 U.S. 
160, 164–65 (1991).  For the argument that there is no constitutional or theoretical warrant for 
even the conventional version of the nondelegation doctrine, see generally Eric A. Posner & Adri-
an Vermeule, Interring the Nondelegation Doctrine, 69 U. CHI. L. REV. 1721 (2002).  That larger 
discussion is beyond the scope of this comment. 
 61 Even if nondelegation doctrine is cast less as a means of enforcing interbranch separation of 
functions and more as a means of enforcing the text of Article I’s vesting clause — meaning that 
the doctrine exists to prevent Congress from ceding its legislative function to any recipient, gov-
ernmental or otherwise — it is hard to “see how Article I, Section 1 can be interpreted to distin-
guish between different recipients of delegated legislative power.”  Merrill, supra note 57, at 2168.  
In other words, under current doctrine, it should be perfectly legitimate for Congress to enact a 
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doctrine, and specifically the nondelegation principle, is not the appro-
priate lens through which to analyze grants of power to entities strad-
dling the public–private border. 

Perhaps that claim is too strong; possibly the D.C. Circuit’s opinion 
and Justice Alito’s concurrence hint at a way to unite the separation of 
powers and public–private inquiries.  Yet their approach seems to 
adopt inconsistent premises respecting public and private delegations.  
The Court famously “does not enforce the nondelegation doctrine 
with . . . vigilance” because “the other branches of Government have 
vested powers of their own,” such as executive power, “that can be 
used in ways that resemble lawmaking.”62  But, the concurrence and 
decision below suggest, the Court can vigilantly enforce nondelegation 
against private entities, in which the Constitution vests no power that 
resembles lawmaking.63  Put another way, the Constitution has an 
“implicit design principle limiting the federal government to three 
branches,”64 so even if it is hard to spot an unconstitutional delegation 
to an executive agency because of the blurring of legislative into execu-
tive power, it is easy to spot one to a private entity outside the three 
branches. 

The trouble with this expedient is that it simultaneously rejects and 
accepts the notion that the Vesting Clause powers can be defined in an 
essentialist way and policed on that basis.65  On the one hand, it yields 
to the orthodoxy that courts cannot usually distinguish cession of legis-
lative power from authorization of broad executive discretion — an or-
thodoxy that implicitly disputes Justice Thomas’s contention that legis-
lative power is usually or always identifiable by its nature.66  On the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
scheme that uses private entities as a means of implementation, so long as it constrains their discre-
tion with an “intelligible principle.”  Cf. Posner & Vermeule, supra note 60, at 1757–58. 
 62 Amtrak, 135 S. Ct. at 1237 (Alito, J., concurring); see also Whitman v. Am. Trucking Ass’ns, 
531 U.S. 457, 474–75 (2001) (“[The Court has] almost never felt qualified to second-guess Congress 
regarding the permissible degree of policy judgment that can be left to those executing or applying 
the law.” (quoting Mistretta v. United States, 488 U.S. 361, 416 (1989) (Scalia, J., dissenting))); cf. 
City of Arlington v. FCC, 133 S. Ct. 1863, 1873 n.4 (2013) (stating that executive activities can 
“take ‘legislative’ and ‘judicial’ forms”). 
 63 See Amtrak, 135 S. Ct. at 1237–38 (Alito, J., concurring); Ass’n of Am. R.Rs. v. U.S. Dep’t 
of Transp., 721 F.3d 666, 670–71 (D.C. Cir. 2013). 
 64 Merrill, supra note 57, at 2168. 
 65 Cf. The Constitutional Separation of Powers Between the President and Congress, 20 Op. 
O.L.C. 124, 136 n.40 (1996) (“Attempts to resolve constitutional issues by categorizing an exercise of 
authority as ‘in its essence, “legislative” or “executive”,’ can be confusing . . . .” (quoting Lear Siegler, 
Inc., Energy Prods. Div. v. Lehman, 842 F.2d 1102, 1108 (9th Cir. 1988))); Posner & Vermeule, supra 
note 60, at 1730 (rejecting essentialist definitions of “legislative” and “executive” power). 
 66 See Amtrak, 135 S. Ct. at 1241–52 (Thomas, J., concurring in the judgment) (arguing that 
“legislative power” consists in making “generally applicable rules of private conduct,” which is 
distinguishable from “conditional legislation” making the suspension or operation of certain laws 
depend on executive action based on the occurrence of events or the ascertainment of facts); cf. 
Am. Trucking, 531 U.S. at 488–89 (Stevens, J., concurring in part and concurring in the judgment) 
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other hand, it claims to be able to distinguish an unconstitutional grant 
of legislative power to a private entity from a statute that merely solic-
its private-party input or conditions enforcement on private-party ap-
proval.  Perhaps there is some way to reconcile these premises at the 
periphery — perhaps it is possible to define at least the core essence of 
legislative power and easier to tell when Congress has given it away to 
a private party because the lack of a constitutional private-party vest-
ing clause makes the zone of ambiguity smaller.  But in the broad run 
of cases, it is probably equally difficult to determine whether Congress 
has ceded legislative power or merely specified the terms of law im-
plementation.  To be consistent, courts should either enforce the 
nondelegation doctrine against all power recipients, whether public, 
private, or hybrid, or else against none of them. 

Section 207’s arbitration provision well illustrates the difficulties 
with satisfactorily invoking a distinct private nondelegation doctrine.  
First is the problem just mentioned: the difficulty of characterizing the 
kind of power granted.  Justice Alito found that the issuance of metrics 
and standards is “obviously regulatory,” making the arbitrator’s in-
volvement a question of legislative delegation.67  Yet the arbitrator’s 
role is fairly removed from the actual issuance of rules: the arbitrator 
only resolves disputes over standards proposed by government entities 
for measuring performance under a preexisting statutory scheme that 
imposes obligations on the railroad industry.  Surely it is fair to charac-
terize the issuance of measurement standards, and particularly the ar-
bitrator’s role in their issuance, as merely implementing or effectuating 
preexisting rules rather than as de facto “legislating.”68 

Second is a problem of degree.  If the D.C. Circuit is right that 
“[e]ven an intelligible principle cannot rescue” a delegation of govern-
mental power to a private entity,69 then courts must invalidate all such 
delegations.  But as that court acknowledged, private entities may “help 
a government agency make its regulatory decisions,” so the question be-
comes, “precisely how much involvement may a private entity have in 
the administrative process before its advisory role trespasses into an un-
constitutional delegation?”70  There is not much guidance on how to 
discern that line.  The FRA and Amtrak in fact promulgated new 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
(arguing that the characterization of governmental power “depend[s] on the nature of the power, 
not on the identity of the person exercising it”). 
 67 Amtrak, 135 S. Ct. at 1235–36 (Alito, J., concurring). 
 68 See Reply Brief for the Petitioners at 5, Amtrak, 135 S. Ct. 1225 (No. 13-1080).  Compare 
again the example of standing doctrine with respect to “citizen suits”: does a statute that allows a 
private citizen to sue in court to compel executive action effectively delegate “executive” power or 
simply specify a means of enforcement, in the process removing some executive discretion? 
 69 Ass’n of Am. R.Rs. v. U.S. Dep’t of Transp., 721 F.3d 666, 671 (D.C. Cir. 2013). 
 70 Id. (characterizing the involvement of private entities in Currin v. Wallace, 306 U.S. 1 
(1939); and Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940), as not crossing the line). 
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standards without resorting to arbitration, so the case for invalidating 
them depends on the argument that (1) the arbitrator’s role would have 
crossed the line from advisory to unconstitutional, and (2) any stand-
ards developed in the shadow of the mere possibility of private arbitra-
tion are tainted.71  On the one hand, the role of the private entity under 
this scheme seems inconsequential, not obviously any more significant 
than that of the regulated industries in schemes the Court has ap-
proved.72  On the other, as Justice Alito argued, the arbitrator influ-
ences what appears in the Federal Register.73  If the intelligible princi-
ple standard for public delegations is vague and imprecise, the proposed 
linedrawing standard for private delegations is at least equally so.74 

Congress frequently creates entities that sit at the public–private 
border and assigns them tasks that may resemble lawmaking, execu-
tion, or adjudication.75  To structure such organizations to withstand 
constitutional challenge, Congress needs clear guidelines ex ante.  A 
judicial approach that mixes abstract separation of powers doctrine 
with concerns about private influence in the public sphere does not 
provide clear guidance.  Instead, by scrambling distinct issues — the 
separation of governmental functions with the prevention of private 
self-dealing — the private nondelegation doctrine engenders confusion 
in both its rationale and its application.  A better approach would be 
to identify what makes private participation in public functions objec-
tionable and then proceed by matching the doctrine to the concerns.  If 
arbitrariness and self-dealing are the main fears, courts might analyze 
power grants to private or hybrid organizations in terms of due pro-
cess.76  If transparency and accountability are wanting, courts might 
also consider whether the Appointments Clause should apply more 
broadly.77  It remains to be seen what the D.C. Circuit will do with the 
case on remand, but § 207(d) — the arbitration provision — presents 
an opportunity to disentangle two distinct areas of doctrine. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 71 Cf. id. at 674 (“[T]his backdrop stacked the deck in favor of compromise.”). 
 72 See supra p. 7; see also United States v. Rock Royal Co-Operative, 307 U.S. 533 (1939).   
 73 See Amtrak, 135 S. Ct. at 1238–40 (Alito, J., concurring). 
 74 Cf. Jaffe, supra note 50, at 248 (“I suspect that the statement of our problem in terms of 
whether there is or is not a ‘delegation’ of the power ‘to make law’ is delusive because it suggests 
that these words have a definite denotative significance such as the words ‘contract’ or ‘agency’, 
so that formal analysis will yield in each case the answer ‘no delegation’ or ‘delegation’.”); John F. 
Manning, Lessons from a Nondelegation Canon, 83 NOTRE DAME L. REV. 1541, 1549–56 (2008). 
 75 See generally O’Connell, supra note 44. 
 76 Cf. Jaffe, supra note 50, at 248 (“[W]e may restate the question in this field as one of ‘proper 
delegation’ or ‘reasonable delegation’, or we might drop the word ‘delegation’ completely, at least 
as indicating a constitutional category, and regard the question simply as one of reasonableness 
within the due process clause.”); Volokh, supra note 56, at 976. 
 77 Cf. Merrill, supra note 57, at 2168.  But see Gillian E. Metzger, Appointments, Innovation, and 
the Judicial-Political Divide, 64 DUKE L.J. 1607, 1609–10 (2015) (criticizing the Roberts Court’s 
“Burkean resistance” to innovative institutional arrangements under the Appointments Clause). 


