
  

361 

Clean Air Act — Stationary Source Greenhouse Gas Regulation — 
Utility Air Regulatory Group v. EPA 

In the face of congressional gridlock preventing the passage of 
comprehensive climate change legislation, the Environmental Protec-
tion Agency (EPA) has pursued climate change regulation under exist-
ing authority provided by the Clean Air Act1 (CAA).  But the Act’s 
regulatory requirements apply imperfectly to the chemical, physical, 
and political nature of greenhouse gases. 

Last Term, in Utility Air Regulatory Group v. EPA2 (UARG), the 
Supreme Court held that under the CAA, stationary sources’ emissions 
of greenhouse gases (GHGs) alone could not trigger either the Act’s 
Prevention of Significant Deterioration (PSD) program or Title V per-
mitting requirements.3  However, the Court held that the CAA does 
allow the application of the PSD program’s “best available control 
technology” (BACT) requirement to the emission of GHGs from those 
sources that emit sufficient quantities of other pollutants that they 
would be subject to the PSD program “anyway.”4  The practical effect 
of the Court’s decision is limited: the EPA maintains regulatory au-
thority over all but three percent of the stationary sources it had found 
regulable.5  But the Court’s decision is significant for its restrictions on 
political judgment in agency decisionmaking. 

The UARG Court’s holding that emissions of GHGs cannot trigger 
the PSD program both relies on and reinforces a flawed conclusion at 
the heart of Massachusetts v. EPA6: that being an “airborne com-
pound[] of whatever stripe”7 is sufficient to qualify a substance as an 
“air pollutant.”8  This unnecessarily broad language in Massachusetts, 
which failed to recognize that the EPA must make a fundamentally 
political decision when it determines whether an airborne compound is 
a “pollutant,” created the central problem for the EPA in UARG and 
may continue to affect the EPA’s regulation of GHGs. 

The facts giving rise to UARG began in 2007, when the Massachu-
setts Court held that the EPA had the authority under Title II of the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 42 U.S.C. §§ 7401–7671q (2012).  
 2 134 S. Ct. 2427 (2014). 
 3 Title V imposes permitting and reporting requirements, but does not include any substan-
tive emissions limitations.  See 42 U.S.C. §§ 7661a–7661c.  The scope of both Title V and the PSD 
program was at stake throughout this litigation, but for the sake of brevity this comment focus-
es on the more significant PSD program. 
 4 134 S. Ct. at 2448. 
 5 Id. at 2438–39 (citing Transcript of Oral Argument at 52, UARG, 134 S. Ct. 2427 (2014) (No. 
12-1146)). 
 6 549 U.S. 497 (2007). 
 7 Id. at 529. 
 8 Id. at 528–29 (citing 42 U.S.C. § 7602(g)). 
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CAA to regulate GHGs from new motor vehicles if the agency formed 
a “judgment” that emissions of GHGs contribute to air pollution that 
may endanger public health or welfare.9  The Court rejected the EPA’s 
argument that GHGs were not “pollutants” for purposes of the CAA, 
because the CAA’s act-wide definition of “air pollutant” “embraces all 
airborne compounds of whatever stripe.”10  Further, the Court held 
that the EPA was required to make a “reasoned judgment as to 
whether GHGs contribute to global warming.”11 

Two years later, the EPA made that “reasoned judgment” in an 
Endangerment Finding, determining that GHGs endanger public 
health and welfare by contributing to global climate change.12  That 
Endangerment Finding then triggered the EPA’s obligation to regulate 
emissions of GHGs from new motor vehicles.13  In May 2010, in the 
“Tailpipe Rule,” the EPA promulgated GHG emission standards for 
new motor vehicles.14  The EPA previously had explained that, under 
its understanding of the CAA,15 regulation of GHG emissions from 
new motor vehicles would trigger broader regulation of GHG emis-
sions: GHGs would become pollutants “subject to regulation” and, as a 
result, the PSD program and Title V permitting requirements would 
apply to many other sources emitting GHGs.16 

The PSD program imposes emission limits on “major emitting facil-
ities” located in areas in “attainment” for one or more of the National 
Ambient Air Quality Standards (NAAQS).17  A “major emitting facili-
ty” is one that emits (or has the potential to emit) statutorily defined 
quantities of “any air pollutant”18 — the critical language at issue in 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 9 See id. at 528 (internal quotation marks omitted). 
 10 Id. at 529.  
 11 Id. at 534.  
 12 See Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 
202(a) of the Clean Air Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009) (to be codified at 40 C.F.R. ch. 1) 
[hereinafter Endangerment Finding].  
 13 See 42 U.S.C. § 7521(a)(1) (requiring the EPA to regulate emissions from new motor vehicles 
of “any air pollutant” that the EPA determines “cause[s], or contribute[s] to, air pollution which 
may reasonably be anticipated to endanger public health or welfare”). 
 14 Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel 
Economy Standards, 75 Fed. Reg. 25,324 (May 7, 2010) (to be codified in scattered sections of 42 
and 49 C.F.R.) [hereinafter Tailpipe Rule].  
 15 Since 1978, the EPA had interpreted the PSD Program and Title V to apply to “regulated” 
pollutants.  See 40 C.F.R. § 52.21(b)(1)(i)(a) (2013), invalidated by UARG, 134 S. Ct. 2427; Re-
quirements for Preparation, Adoption, and Submittal of Implementation Plans, 43 Fed. Reg. 
26,380, 26,382 (June 19, 1978) (codified at 40 C.F.R. pt. 51) [hereinafter Triggering Rule].  
 16 See Reconsideration of Interpretation of Regulations that Determine Pollutants Covered by 
Clean Air Act Permitting Programs, 75 Fed. Reg. 17,004, 17,019 (Apr. 2, 2010) (to be codified at 40 
C.F.R. pts. 50, 51, 70, 71) [hereinafter Timing Rule].  
 17 42 U.S.C. § 7477.  NAAQS apply to six “criteria” pollutants for which the EPA has issued 
“air quality criteria” detailing the ways the pollutant endangers human health and welfare.  See 
id. § 7408. 
 18 See id. § 7479(1).  
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UARG.  The program is intended to “ensure that the air quality in at-
tainment areas or areas that are already ‘clean’ will not degrade.”19  
Thus, in those clean areas, a “major emitting facility” may not be built 
or modified unless it uses “the best available control technology for 
each pollutant subject to regulation.”20 

Because GHGs are emitted in far greater quantities than other pol-
lutants, straightforward application of the PSD program to sources 
based on their emissions of GHGs would have produced “overwhelm-
ing permitting burdens” for both the EPA and regulated sources.21  
The EPA therefore “tailored” its application of the PSD program, first 
applying the PSD requirements only to “anyway” sources and then to 
sources with the potential to emit 100,000 tons of carbon dioxide per 
year.22 

Several states and industry groups petitioned for review of the En-
dangerment Finding and Tailpipe, Triggering, and Tailoring Rules in 
the D.C. Circuit.  A unanimous panel dismissed all of these challenges 
to the EPA’s actions.23   

On the question ultimately presented to the Supreme Court, the 
panel upheld the EPA’s interpretation of the scope of the PSD pro-
gram.24  The EPA argued that “any air pollutant” in the definition of a 
“major emitting facility” could be interpreted only as “any air pollutant 
regulated under the CAA.”25  The court agreed: it found that “any reg-
ulated air pollutant”26 was “the only logical reading.”27  Moreover, it 
reasoned that the EPA’s interpretation “harmonize[d]”28 the scope of 
the PSD program with the requirements of BACT, which apply to 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 19 Alaska Dep’t of Envtl. Conservation v. EPA, 540 U.S. 461, 470 (2004) (quoting ROY S. 
BELDEN, CLEAN AIR ACT 43 (2001)) (internal quotation mark omitted).  
 20 42 U.S.C. § 7475(a)(4).  BACT requires “the maximum degree of reduction of each pollutant 
subject to regulation” achievable.  Id. § 7479(3). 
 21 Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule, 75 Fed. 
Reg. 31,514, 31,516 (June 3, 2010) (to be codified at 40 C.F.R. pts. 50, 51, 70, 71) [hereinafter Tai-
loring Rule].  The EPA estimated that each source would require 866 hours to prepare a PSD 
permit (at a cost of $84,500) and 350 hours to prepare a Title V permit (at a cost of $46,400).  Id. 
at 31,534.  
 22 See id. at 31,567–74 (describing phase-in).  
 23 Coal. for Responsible Regulation, Inc. v. EPA, 684 F.3d 102, 113–14 (D.C. Cir. 2012) (per 
curiam), aff’d in part, rev’d in part sub nom. UARG, 134 S. Ct. 2427.  The panel consisted of then–
Chief Judge Sentelle and Judges Rogers and Tatel.  The court rejected petitioners’ claim that the 
EPA had acted arbitrarily in adopting the Endangerment Finding.  See id. at 117.  The court 
also upheld the Tailpipe Rule, finding that the EPA had no discretion to delay regulation once it 
had made its Endangerment Finding.  Id. at 126.  
 24 Id. at 134.  
 25 Id. at 133 (internal quotation marks omitted).   
 26 Id. at 134 (internal quotation marks omitted).   
 27 Id.  The court held that petitioners lacked standing to challenge the Timing and Tailoring 
Rules because those rules mitigated petitioners’ injuries.  See id. at 144, 146.  
 28 Id. at 135.  
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“each pollutant subject to regulation under [the CAA].”29  The court 
rejected all three alternative interpretations of “any air pollutant” of-
fered by petitioners to limit the PSD program’s scope.30 

The D.C. Circuit denied petitions for rehearing en banc,31  
with Judges Brown and Kavanaugh each dissenting.  Judge Brown,  
refusing to “go quietly,” called on the “Court or Congress” to “restore 
order to the CAA” by overturning Massachusetts.32  Judge Kavanaugh 
disagreed with the panel’s conclusion that the statutory text unambig-
uously compelled the EPA’s interpretation.  Rather, he thought “any 
air pollutant” could bear “two plausible interpretations,”33 including a 
NAAQS-only interpretation that avoided the “absurd results” caused 
by the EPA’s interpretation.34  Judge Kavanaugh nevertheless agreed 
that the PSD’s BACT program could apply to non-NAAQS pollutants 
“subject to regulation” because BACT, “by its terms,” includes non-
NAAQS pollutants.35 

The Supreme Court reversed in part and affirmed in part.36  Writ-
ing for the Court, Justice Scalia37 found that the CAA neither com-
pelled nor permitted the EPA’s interpretation of the scope of the PSD 
program and Title V.38  Nevertheless, the Court found that the EPA 
reasonably interpreted the Act to cover sources subject to the PSA 
program “anyway” (because of their emission of NAAQS pollutants), 
and thus the Court approved of applying the BACT requirement to 
these “anyway” sources.39 

Justice Scalia began by confronting the EPA’s core contention: that 
the CAA mandates regulation of GHG emitters under the PSD pro-
gram.  The EPA’s interpretation — and the D.C. Circuit’s holding — 
were wrong, Justice Scalia explained, because they relied on a “flawed 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 29 See id. (alteration in original) (quoting 42 U.S.C. § 7475(a)(4) (2012)). 
 30 See id. at 136–44.  “Any air pollutant” could not be limited to: 1) local air pollutants, 2) 
NAAQS pollutants in an area in attainment for that pollutant, or 3) pollutants for which the EPA 
had gone through the process prescribed in CAA § 166 for the designation of new NAAQS pollu-
tants.  See id. 
 31 Coal. for Responsible Regulation, Inc. v. EPA, No. 09-1322, 2012 WL 6621785 (D.C. Cir. 
Dec. 20, 2012).  
 32 Id. at *3 (Brown, J., dissenting from denial of rehearing en banc).  
 33 Id. at *15 (Kavanaugh, J., dissenting from denial of rehearing en banc). 
 34 Id. 
 35 Id. at *17 (quoting 42 U.S.C. § 7475(a)(4) (2012)).  
 36 UARG, 134 S. Ct. at 2449.  
 37 Justice Scalia was joined by Chief Justice Roberts and Justice Kennedy.  Justice Breyer, 
joined by Justices Ginsburg, Sotomayor, and Kagan, joined Part II-B-2 (upholding the application 
of BACT to “anyway” sources’ emissions of GHGs); Justice Alito, joined by Justice Thomas, 
joined Parts I, II-A, and II-B-1.  
 38 UARG, 134 S. Ct. at 2439.  Despite the circuit court’s holding that petitioners had forfeited 
challenges to the scope of Title V, Justice Scalia found the Title V arguments sufficiently present-
ed.  See id. at 2439 n.4.  
 39 Id. at 2448–49.  
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syllogism.”40  The reasoning of the syllogism was straightforward: “air 
pollutant” in the Act-wide definition includes GHGs, as Massachusetts 
held; the PSD program requires permits for emitters of “any air pollu-
tant”; thus, the PSD program must require permits for emitters of 
GHGs.41  The error arose, Justice Scalia reasoned, because the “con-
clusion follows from the premises only if the air pollutants referred to” 
in the CAA’s definitional section and the PSD program’s trigger “are 
the same.”42  Such an interpretation is “obviously untenable”43 because 
the Act-wide definition, “embrac[ing] all airborne compounds of what-
ever stripe,” cannot be applied in the Act’s operative provisions.44  
Those operative provisions could not apply in each instance to any 
airborne compound of any kind because — as the EPA itself recog-
nized45 — “air pollutant” must be read in context.46 

Justice Scalia then moved on to explain that the EPA’s interpreta-
tion could not be upheld as reasonable under Chevron.  The EPA’s in-
terpretation was an impermissible reading of the statutory text47 be-
cause it was inconsistent with the statute’s structure and purpose.48  
And this conflict with the statute’s purpose could not be resolved by 
“tailoring” the EPA’s application of the PSD program: the Tailoring 
Rule, because it was itself invalid, was unable to “validate the [EPA’s] 
interpretation of the triggering provisions.”49  Justice Scalia character-
ized the Tailoring Rule as the “EPA’s rewriting of the statutory thresh-
olds,” an exercise of agency discretion that went far beyond “the inter-
stices created by statutory silence or ambiguity.”50 

Nevertheless, the Court held that the EPA could apply the PSD’s 
BACT requirements to the emission of GHGs from “anyway” 
sources.51  BACT’s mandate to reduce emissions of “each pollutant 
subject to regulation,”52 Justice Scalia reasoned, is more explicit and 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
  40 Id. at 2439.  
 41 See id.  
 42 Id. 
 43 Id.   
 44 Id. (quoting Massachusetts v. EPA, 549 U.S. 497, 529 (2007)) (internal quotation marks 
omitted).  
 45 See id. at 2440 (citing the EPA interpretations limiting “air pollutant” to, inter alia, air pol-
lutants that are visibility-impairing, or for which an area is in nonattainment).  
 46 Id. at 2441.   
 47 See id. at 2442.  
 48 Id. at 2443–44.  
 49 Id. at 2445.  The Court noted but did not object to the circuit court’s holding that petition-
ers lacked Article III standing to challenge the Tailoring Rule.  See id.  Nevertheless, the Court 
found consideration of the Tailoring Rule necessary in light of both its holding that the EPA’s in-
terpretation was not compelled by the statute’s text and the EPA’s reliance on the Tailoring Rule 
to claim its interpretation was reasonable.  See id.  
 50 Id. 
 51 See id. at 2447–49.  
 52 Id. at 2447 (quoting 42 U.S.C. § 7475(a)(4) (2012)) (internal quotation mark omitted). 



  

366 HARVARD LAW REVIEW [Vol. 128:361 

“far less open-ended” than the phrase “any air pollutant” in the text of 
the PSD trigger.53  The language of the BACT requirement cannot 
“bear a narrowing construction.”54 

Justice Breyer concurred in part and dissented in part.  He agreed 
with the majority that “any air pollutant” could “admit of unwritten 
limitations and exceptions.”55  But Justice Breyer disagreed with the 
majority as to the nature of those exceptions.  The Court, he argued, 
read “any air pollutant” to include an implicit exception for a type of 
pollutant — GHGs.56  Instead, Justice Breyer would have read an ex-
ception for a type of source — those so small that regulation at the 
statutory threshold would be contrary to Congress’s intent.57  His ex-
ception would serve the CAA’s purpose “while going no further,” Jus-
tice Breyer argued.58 

Justice Alito also concurred in part and dissented in part.59  Con-
curring in the Court’s holding that the PSD program could not apply 
to sources based on their emission of GHGs alone, Justice Alito reiter-
ated his view that Massachusetts was wrongly decided and explained 
why “these cases further expose the flaws with that decision.”60  Justice 
Alito also emphasized the ways in which regulation of GHGs under 
BACT is in tension with the PSD program’s emphasis on local harms 
and BACT’s required case-by-case balancing of expected harms and 
benefits from control technology.61 

The practical importance of the Court’s decision is limited — far 
more limited than might have been expected given the initial scope of 
the litigation when it began in the D.C. Circuit.  The case is signifi-
cant, however, for the way in which it interprets and relies on Massa-
chusetts’s discussion of what constitutes a pollutant.  The Massachu-
setts Court misguidedly attempted to define “air pollutant” in purely 
scientific and textual terms, in keeping with an opinion distrustful of 
the political motivations at the heart of the dispute.62  But the Massa-
chusetts Court’s aversion to politics produced a definition of “air pollu-
tant” that failed to recognize that political judgment is inescapable 
when labeling something a “pollutant.”  And this error in Massachu-
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 53 Id. at 2448. 
 54 Id.  Even if the EPA could avoid causing unreasonable permitting burdens by using its en-
forcement discretion, such burdens might still be created by citizens, whom the CAA vests with 
independent enforcement authority.  See id.  
 55 Id. at 2452 (Breyer, J., concurring in part and dissenting in part). 
 56 See id.  
 57 Id. at 2452–53.  
 58 Id. at 2453.  
 59 Id. at 2455 (Alito, J., concurring in part and dissenting in part).  
 60 Id.  
 61 See id. at 2456–58.  
 62 See generally Jody Freeman & Adrian Vermeule, Massachusetts v. EPA: From Politics to 
Expertise, 2007 SUP. CT. REV. 51. 
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setts lies at the heart of the majority’s reasoning in UARG: the “flaw” 
in the D.C. Circuit’s “syllogism” is based entirely on the mistaken lan-
guage in Massachusetts. 

The CAA defines “air pollutant” as “any air pollution agent or 
combination of such agents, including any physical, chemical, biologi-
cal, radioactive . . . substance or matter which is emitted into or oth-
erwise enters the ambient air.”63  In Massachusetts, the Court held that 
this definition “embraces airborne compounds of whatever stripe,” a 
category that unambiguously includes GHGs.64  But the Act-wide def-
inition cannot be as broad as Justice Stevens’s majority opinion sug-
gested.  As Justice Scalia argued in dissent in Massachusetts, the all-
encompassing phrase “any physical or chemical . . . substance” ought 
to be read in conjunction with the limiting phrase “air pollution 
agent.”65  Thus, only those “airborne compounds” that are also “pollu-
tants” satisfy the Act-wide definition.  Justice Scalia’s dissent contend-
ed that the majority’s interpretation “pretend[ed] . . . half of the defini-
tion does not exist.”66  He would have upheld as reasonable (at 
Chevron Step Two67) the EPA’s GHG-excluding definition of “air pol-
lutant.”68  Justice Scalia was right to fault the majority for ignoring 
“air pollutant.”  But his reasoning — like the majority’s — failed to 
account for the inherently political judgment necessary in defining a 
“pollutant” and thus failed to recognize that such a definition was un-
reasonable. 

Because the CAA’s definition of “air pollutant” leaves “air pollution 
agent” undefined, the latter phrase should be given “its ordinary mean-
ing.”69  The ordinary meaning of “pollution” is “a substance that makes 
land, water, air, etc., dirty and not safe or suitable to use.”70  Thus, an 
“air pollutant” is an “agent or combination of . . . agents” that 
“makes . . . air . . . dirty and not safe or suitable to use.”  Whether a 
substance makes the air unsuitable for use requires a judgment similar, 
but not identical, to the § 7521 “endangerment judgment.”71  This “air 
pollution judgment” compels the EPA to consider an antecedent ques-
tion: whether the substance makes the air dirty, unsafe, or unsuitable 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 63 42 U.S.C. § 7602(g) (2012).  
 64 Massachusetts v. EPA, 549 U.S. 497, 529 (2007).  
 65 See id. at 556–58 (Scalia, J., dissenting). 
 66 Id. at 556. 
 67 See Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 844 (1984). 
 68 Massachusetts, 549 U.S. at 559–60 (Scalia, J., dissenting). 
 69 Burrage v. United States, 134 S. Ct. 881, 887 (2014) (relying on ordinary meaning to define a 
phrase undefined by the relevant statute). 
 70 Pollutant Definition, MERRIAM-WEBSTER,  h t t p : / / w w w . m e r r ia m - w e b s t e r . c o m / d i c t io n a r y 
 / p o l l u t a n t (last visited Sept. 28, 2014) [http://perma.cc/Z5U-EFJA]. 
 71 See 42 U.S.C. § 7521(a)(1) (2012) (requiring the EPA to judge whether air pollutants “cause, 
or contribute to, air pollution which may reasonably be anticipated to endanger public health or 
welfare”). 
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for use.72  Thus the EPA is instructed to exercise judgment as to its 
own jurisdiction73: the agency must decide whether an “airborne com-
pound” is a pollutant at all, before considering whether it ought to be 
regulated under particular operative provisions. 

Whether a substance ultimately renders the air unsuitable for use, 
such that it falls under the Act-wide definition of air pollutant, de-
pends on choices among uses and thus requires balancing costs and 
benefits — a fundamentally political exercise.74  Science will get the 
EPA only so far in, say, determining whether the benefits of increased 
agricultural productivity in certain areas outweigh the loss of coastline 
in others.75  Rather, the EPA must reconcile these incommensurable 
values through the exercise of its own reasoned discretion, within the 
bounds set by Congress.  The CAA’s bar on consideration of economic 
costs in determining whether a pollutant is harmful simplifies the 
EPA’s analysis somewhat,76 but it also limits the EPA’s recourse to 
cost-benefit analysis as a tool for reconciling competing values.77  Rec-
onciling incommensurable values to define a “pollutant” necessarily 
requires political judgment.78 

Once the EPA has determined that a substance is an air pollutant 
under the Act-wide definition, the agency must further determine 
whether it is an air pollutant for the purposes of a particular operative 
provision.  This determination requires a more specific judgment: the 
precise way in which the pollutant renders the air unsuitable for a par-
ticular use.  In some areas, the CAA defines for what uses the air is to 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 72 This “air pollution judgment” is distinct from the endangerment finding because the EPA’s 
authority is neither limited nor expanded by the “reasonably anticipated” language in the endan-
germent judgment.  
  73 Cf. City of Arlington v. FCC, 133 S. Ct. 1863, 1868–71 (2013) (holding that Chevron defer-
ence applies to an agency’s interpretation of its own jurisdiction).  
 74 For simplicity, this discussion considers harms to human health and welfare together.  For 
an argument that public decisionmaking does and should see such values as incommensurable, 
see Richard H. Pildes, Conceptions of Value in Legal Thought, 90 MICH. L. REV. 1520, 1526–30 
(1992) (book review).  
 75 This discussion assumes at least some incommensurability among relevant values.  For a 
characteristically pithy description of the problem of incommensurability, see Justice Scalia’s 
opinion in Bendix Autolite Corp. v. Midwesco Enterprises, Inc., 486 U.S. 888, 897 (1988) (Scalia, 
J., concurring in the judgment) (noting that weighing incommensurate interests is “like judging 
whether a particular line is longer than a particular rock is heavy”).  
 76 Cf. Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 471 (2001) (holding that the EPA may 
not consider the costs of implementation when setting NAAQS under § 109(b)(1) of the Clean Air 
Act, 42 U.S.C. § 7409 (2012)). 
 77 The EPA could not determine, for example, that GHGs are not pollutants because they 
cause economic benefits “greater” than the harms to human health caused by global warming.  
 78 See generally Cass R. Sunstein, Incommensurability and Valuation in Law, 92 MICH. L. 
REV. 779, 857 (1994) (suggesting that where “[n]o unitary metric” can resolve the tension between 
incommensurable values, “perhaps the people entrusted with the power of decision will 
ask . . . about ways minimally to damage relevant goods, and about what decision best fits with 
the community’s self-understanding as this has been established over time”).  
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be rendered suitable: the Act’s visibility section, for example, makes 
clear that the relevant “use” is the enjoyment of visibility and that 
“suitable” air is that which does not impair visibility.79  But elsewhere, 
the Act simply refers to “health and welfare,”80 and explicitly recogniz-
es that “welfare” is a capacious term encompassing a slew of public in-
terests.81  In those contexts, what a particular “use” ought to be and 
what air quality conditions are “suitable” for that use cannot be decid-
ed in the abstract or “objectively.”  Rather, those decisions require  
context-specific judgments, sometimes weighing incommensurable  
values. 

Accounting for the judgment inherent in defining a pollutant, 
the Massachusetts Court should have instructed the EPA to determine 
whether GHGs are air pollutants at all under the Act-wide  
definition — that is, whether GHGs make the air dirty, unsafe, or un-
suitable for any use.82  If the EPA found that GHGs do make the air 
dirty, unsafe, or unsuitable, then GHGs would, by definition, be “air 
pollution agents” and, by the terms of the statute, therefore be “air pol-
lutants.”  The Court, by attempting to define “air pollutant” itself, and 
thereby circumvent the political judgment of the EPA, established a 
precedent that failed to recognize the discretionary judgment inherent 
in defining a “pollutant.” 

Recognizing the political nature of defining a “pollutant” under-
mines the Court’s core holding in UARG: that the Act-wide definition 
and its context-specific application cannot be reconciled.83  Rather, the 
two definitions can be reconciled — as different stages in the exercise 
of judgment.  The Act-wide definition should be understood as “any 
airborne compound which, in the expert judgment of the agency con-
ferred with the discretion to decide, renders the air unsuitable for any 
use.”84  Such a definition makes explicit the role of political judgment 
inherent in the concept of “pollutant,” which necessarily includes 
judgment as to what constitutes “harm.”85 

The operative-provision definition should then be understood as 
“an airborne compound that, in the expert judgment of the agency 
conferred with the discretion to decide, renders the air unsuitable for 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 79 See 42 U.S.C. § 7491(b)(2)(A) (2012); see also UARG, 134 S. Ct. at 2440.  
 80 See, e.g., 42 U.S.C. § 7521 (new motor vehicle emissions).  
 81 See id. § 7602(h) (defining welfare broadly).  
 82 Under this proposed alternative, the Court would have held that, as a matter of plain-text 
interpretation, the EPA could not conclude that “air pollutant” does not include GHGs.  Cf. 
Negusie v. Holder, 555 U.S. 511, 523 (2009) (remanding for further agency interpretation after 
finding initial agency interpretation was based on legal error).  
 83 See UARG, 134 S. Ct. at 2439.  
 84 Cf. 42 U.S.C. § 7602(g).  
 85 Cf. William A. Fletcher, The Structure of Standing, 98 YALE L.J. 221, 230–34 (1988) (dis-
cussing the political nature of defining “injury” for the purposes of standing doctrine).  
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the particular statutorily relevant use.”  Reading these two definitions 
together thus makes clear that the Act-wide definition of “air pollu-
tant” and the PSD-specific definition do not need to refer to “the same” 
pollutants for the PSD program to apply to GHGs, as Justice Scalia 
argued.86  Rather, the two definitions refer to different stages in the ex-
ercise of expert judgment: first, in the Act-wide definition, determining 
whether GHGs render the air unsuitable for any uses, and second, in 
the PSD-specific definition, whether GHGs render the air unsuitable 
for the uses protected by the PSD program. 

The EPA effectively adopted a heuristic for this second expert 
judgment, establishing in its 1978 Triggering Rule that any regulated 
pollutant would qualify as an airborne compound that renders the air 
unsuitable for the purposes of the PSD program.87  Moreover, the EPA 
specifically determined that GHGs render the air unsuitable for the par-
ticular purposes of the PSD program.88  It was this judgment that 
should have been the central issue in UARG, and there were legitimate 
reasons to doubt the EPA’s judgment on this question.89  Focus on this 
judgment would have mirrored the approach the Court should have 
taken in Massachusetts: interrogating the basis for the EPA’s judgment. 

The Court, however, did not address the EPA’s judgment that 
GHGs render the air unsuitable for the PSD program, focusing instead 
on the practical impact of regulating sources based on their GHG 
emissions under the PSD program.90  There may be good reasons to be 
distrustful of politically motivated decisionmaking in federal agen-
cies,91 but not all “political” decisions are alike.  In some contexts, as 
here, the terms of the decision entrusted to an agency are inherently 
political.  Courts seeking to police such political judgments are en-
gaged in an ultimately quixotic pursuit. 

 
 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 86 UARG, 134 S. Ct. at 2439.  
 87 See Triggering Rule, supra note 15.  
 88 See U.S. EPA, EPA-457/B-11-001, PSD AND TITLE V PERMITTING GUIDANCE 
FOR GREENHOUSE GASES 8–9 (2011), http://www.epa.gov/nsr/ghgdocs/ghgpertingguidance.pdf 
[http://perma.cc/7RN-XCEX]. 
 89 See, e.g., Transcript of Oral Argument at 7, UARG, 134 S. Ct. 2427 (2014) (No. 12-1146),  
http : / /w w w. s u p r e m e c o u r t . g o v / o r a l _ a r g u m e n t s / a r g u m e n t _ t r a n s c r i p t s / 1 2 - 1 1 4 6 _ 7 6 8 c . p d f 
[http://perma.cc/A4X6-XRYM] (emphasizing that the PSD program’s focus on localized harms 
would not seem to include “globally undifferentiated phenomena” like GHGs).  
 90 See UARG, 134 S. Ct. at 2442–44.  
 91 See Calvert Cliffs’ Coordinating Comm., Inc. v. U.S. Atomic Energy Comm’n, 449 F.2d 
1109, 1111 (D.C. Cir. 1971) (“Our duty, in short, is to see that important legislative purposes, her-
alded in the halls of Congress, are not lost or misdirected in the vast hallways of federal bureau-
cracy.”).  In some contexts, decisions predicated on political justifications are impermissible.  See, 
e.g., Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29 (1983).  


