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RECENT CASES 

CONSTITUTIONAL LAW — TENTH AMENDMENT — THIRD CIR-
CUIT HOLDS THAT PASPA IS AN APPROPRIATE EXERCISE OF 
CONGRESSIONAL POWER. — National Collegiate Athletic Ass’n v. 
Governor of New Jersey, 730 F.3d 208 (3d Cir. 2013). 

Under the Tenth Amendment’s anticommandeering principle, the 
federal government may not take control of any state’s legislative  
processes in order to compel a state to enact or enforce any federal policy 
or regulatory program.  A central aim of this doctrine is to prevent federal 
officials from escaping political accountability.  By commandeering states 
to create and enforce federal government programs, federal officials may 
avoid the political consequences of their policy choices by subjecting state 
officers to that fallout.  In National Collegiate Athletic Ass’n v. Governor 
of New Jersey1 (NCAA), the Third Circuit held that Congress’s prohibi-
tion on sports gambling permissibly invalidated New Jersey’s legalization 
of that same activity.2  However, the court’s analysis did not consider 
whether the congressional ban implicated the political accountability ra-
tionale.  Given the facts of the case, this omission improperly diminishes 
the normative value of accountability in deciding this anticommandeer-
ing case and creates a precedent that is in tension with both the Supreme 
Court’s general view and the views of other circuits. 

In 1992, Congress passed the Professional and Amateur Sports Pro-
tection Act3 (PASPA).  PASPA makes it illegal for states to authorize a 
sports-wagering system, but includes a grandfather clause that ex-
empts states with preexisting sports-gambling programs from com-
pliance with the law’s restrictions.4  The law also granted New Jersey 
a one-year window to legalize sports gambling,5 an option the state did 
not exercise.6  Nearly twenty years later, the citizens of New Jersey 
approved a referendum that amended the state constitution to permit 
the legislature to authorize sports wagering.7  Pursuant to the amend-
ment, on January 17, 2012, New Jersey enacted the Sports Wagering 
Law,8 which authorized state agencies to issue licenses for sports gam-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 730 F.3d 208 (3d Cir. 2013). 
 2 Id. at 236–37. 
 3 28 U.S.C. §§ 3701–3704 (2012). 
 4 Id. § 3704(a). 
 5 See id. § 3704(a)(3). 
 6 New Jersey was the only state qualified to establish sports gambling within the one-year 
period outlined in this section of the statute.  Nat’l Collegiate Athletic Ass’n v. Christie (NCAA), 
926 F. Supp. 2d 551, 556 (D.N.J. 2013). 
 7 NCAA, 730 F.3d at 217. 
 8 Ch. 231, 2011 N.J. Laws 1723. 
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bling in casinos and for sports pools in casinos and racetracks.9  Fol-
lowing these actions, numerous sports leagues10 sued the Governor of 
New Jersey and other state officials to prevent the implementation of 
this law.11 

The District Court for the District of New Jersey found that  
PASPA was a valid use of Congress’s Commerce Clause power since 
the spread of legalized sports gambling sufficiently implicated inter-
state commerce.12  The court rejected the defendants’ contention that 
the Act unconstitutionally commandeered New Jersey to prohibit 
sports betting by finding both that PASPA did not affirmatively com-
pel the State to take any legislative, executive, or regulatory action,13 
and that the law did not implicate the political accountability aspect of 
the anticommandeering principle.14  Further, the court found no due 
process or equal protection violation under rational basis review.15  
The district court then granted the plaintiffs’ motion for summary 
judgment and issued a permanent injunction against the State to pre-
vent implementation of the Sports Wagering Law.16 

A three-judge panel of the Third Circuit affirmed the decision.17  
Writing for the panel, Judge Fuentes18 first established that the sports 
leagues had standing to sue.19  Moving to the merits, Judge Fuentes 
found that PASPA was within Congress’s Commerce Clause power 
since both gambling and sporting events were economic activities that 
substantially affected interstate commerce.20  Next, Judge Fuentes ex-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 9 NCAA, 730 F.3d at 217. 
 10 The sports leagues involved in the suit were: (1) the National Collegiate Athletic Association 
(NCAA); (2) the National Basketball Association (NBA); (3) the National Football League (NFL); 
(4) the National Hockey League (NHL); and (5) the Office of the Commissioner of Baseball doing 
business as Major League Baseball (MLB).  NCAA, 926 F. Supp. 2d at 553.  The United States 
intervened on behalf of the plaintiffs.  Id. 
 11 See id.  The sports leagues sued because they were concerned about the enduring reputa-
tional harm that results when gambling on sports occurs.  See NCAA, 730 F.3d at 218. 
 12 NCAA, 926 F. Supp. 2d at 559.  The district court also rejected the defendants’ argument 
that the Act’s grandfather clause was discriminatory and violated equal sovereignty principles by 
allowing exemptions only for certain states.  Id. at 560 n.5. 
 13 See id. at 570. 
 14 Id. at 573. 
 15 Id. at 574–76.  The court also dismissed a challenge under the equal footing doctrine, which 
provides that new states are admitted on equal footing with the original thirteen colonies.  The 
court reasoned that PASPA withstood this challenge, in part because New Jersey — as one of the 
thirteen original colonies — could not seriously contend that it was being treated differently than 
such colonies.  Id. at 577. 
 16 Id. at 579. 
 17 NCAA, 730 F.3d at 215. 
 18 Judge Fuentes was joined by Judge Fisher. 
 19 See NCAA, 730 F.3d at 217–24.  Analyzing the leagues’ injury-in-fact claim of reputational 
harm, Judge Fuentes noted that the leagues asserted a legally recognized harm since the record 
demonstrated that an association with gambling was stigmatizing for the leagues.  Id. at 220–21. 
 20 See id. at 224–25. 
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amined whether PASPA violated the anticommandeering principle by 
reviewing the Supreme Court’s anticommandeering cases: New York v. 
United States21 and Printz v. United States.22  In New York, the Court 
struck down as coercive a statutory provision that compelled the states 
to either enact a regulatory program or to take title to low-level ra-
dioactive waste.23  In Printz, the Court struck down a provision in the 
Brady Handgun Violence Prevention Act24 that required certain local 
authorities to run background checks on gun purchasers, reasoning that 
Congress cannot command state officers to enforce a federal regulatory 
program.25 

Judge Fuentes stated that PASPA was not analogous to the laws 
struck down in New York and Printz because it neither required nor 
coerced New Jersey to do anything.26  He also reasoned that the anti-
commandeering principle did not apply to statutes that prohibit states 
from taking an action.27  Judge Fuentes noted that PASPA did not re-
quire a state to keep its sports gambling ban in place; rather, the state 
could not affirmatively authorize the practice.28  Further, Judge  
Fuentes determined that even if PASPA’s prohibition were to be recast 
as two options — giving a state the choice of either (1) repealing its 
sports wagering ban, but without then being able affirmatively to reg-
ulate gambling, or (2) keeping a ban on sports gambling — neither op-
tion would be unconstitutionally coercive like the choice at issue in 
New York.29  Judge Fuentes also found the situation before the court 
similar to those in Reno v. Condon30 and South Carolina v. Baker31 
because it dealt with prohibitions on state action.32 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 21 505 U.S. 144 (1992). 
 22 521 U.S. 898 (1997).  Judge Fuentes stated that New York and Printz are the only two cases 
where the Supreme Court has struck down statutes on anticommandeering grounds.  NCAA, 730 
F.3d at 229.  But see Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2608 (2012) (plurality 
opinion) (holding that the Medicaid expansion in the Affordable Care Act unconstitutionally in-
voked the federal spending power to order the states to regulate according to Congress’s instruc-
tions); Margaret Hu, Reverse-Commandeering, 46 U.C. DAVIS L. REV. 535, 554–55 (2012) (“[T]he 
Court held that . . . the Affordable Care Act (ACA) violated anti-commandeering principles . . . .”). 
 23 New York, 505 U.S. at 153–54, 176–77. 
 24 Pub. L. No. 103-159, 107 Stat. 1536 (1993), invalidated in part by Printz, 521 U.S. 898. 
 25 Printz, 521 U.S. at 933, 935. 
 26 NCAA, 730 F.3d at 231. 
 27 Id. 
 28 See id. at 232. 
 29 See id. at 233. 
 30 528 U.S. 141 (2000).  In Reno, the Supreme Court held that the Driver’s Privacy Protection 
Act of 1994, 18 U.S.C. §§ 2721–2775 (2012), which prohibited states from making drivers’ per-
sonal information publicly available, did not commandeer South Carolina’s authority.  528 U.S. at 
143–44. 
 31 485 U.S. 505 (1988).  In Baker, the Supreme Court upheld the validity of a federal law that 
effectively prohibited states from issuing bearer bonds because the statute did not control how the 
states regulated private parties, but was rather a regulation of state activity.  Id. at 511, 514, 527. 
 32 NCAA, 730 F.3d at 234. 
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Finally, Judge Fuentes stated that if, alternatively, PASPA coerced 
states into keeping their bans on sports gambling, that coercion could 
be allowed as part of the exception in anticommandeering cases that 
permits Congress to impose federal standards in areas where it may 
“preempt the field.”33  As he explained, PASPA makes clear that feder-
al policy dictates that sports wagering is not permissible under the au-
thority of state licensing, and as such, the Act preempted the New  
Jersey law.34  In a footnote, Judge Fuentes noted that the parties’ polit-
ical accountability arguments did not need to be addressed prior to the 
determination of whether the challenged law actually commandeered 
the states.35  Under his analysis, Judge Fuentes found that PASPA did 
not violate the anticommandeering doctrine, but rather preempted 
New Jersey’s Sports Wagering Law.36 

Judge Vanaskie concurred in part and dissented in part.37  He 
agreed that the sports leagues had standing to sue and that PASPA did 
not violate equal sovereignty.38  Judge Vanaskie also joined the court 
in its determination that Congress ordinarily has the power to regulate 
gambling under the Commerce Clause.39  However, Judge Vanaskie 
dissented over the constitutionality of PASPA, viewing the Act as a vi-
olation of the Tenth Amendment.40  He stated that neither New York 
nor Printz was limited to situations in which Congress directed affir-
mative state activity41 and found the majority’s use of Reno to support 
that proposition unpersuasive.42  Further, unlike the majority, Judge 
Vanaskie argued that PASPA implicated the political accountability is-
sue by reasoning that since New Jersey law regulated casino gambling 
and state lotteries, citizens would believe that state law governed 
sports gambling as well.43  He also contended that the recent voter-
approved sports gambling amendment and the subsequent passage of 
the Sports Wagering Law would further entrench people’s notions that 
New Jersey law governed the issue.44  As a result, Judge Vanaskie 
stated, the citizens of New Jersey would blame state rather than feder-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 33 Id. at 235. 
 34 See id. at 236. 
 35 Id. at 235 n.15. 
 36 Id. at 237.  Judge Fuentes concluded his opinion by finding that PASPA did not violate the 
equal sovereignty doctrine since no guarantee of uniformity limits the Commerce Clause.  See id. 
at 238.  He dismissed the State’s attack on the grandfather clause by noting that the cases that 
supported its argument had little to do with the issue of state sovereignty.  See id. at 239–40. 
 37 Id. at 241 (Vanaskie, J., concurring in part and dissenting in part). 
 38 Id. 
 39 Id. 
 40 See id. 
 41 Id. at 245. 
 42 Id. at 248–49. 
 43 Id. at 246. 
 44 Id. 
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al authorities when New Jersey failed to authorize or license sports 
wagering.45  This accountability concern supported the conclusion that 
PASPA violated federalism principles.46 

In holding that PASPA did not unconstitutionally commandeer 
New Jersey to enforce federal policy, the Third Circuit declined to 
meaningfully address the issue of political accountability.  Given that 
accountability was a prominent concern for the Supreme Court when 
it applied the anticommandeering principle, the Third Circuit’s failure 
to deem the accountability rationale important runs counter to the  
Supreme Court’s intent in the articulation and general application of 
the doctrine.  Not only does the Third Circuit’s inadequate attention to 
accountability belie the principle’s importance to federalism, it also 
creates a circuit precedent under which some anticommandeering  
cases do not require a close examination of political accountability. 

The Supreme Court most clearly articulated the accountability ra-
tionale in New York and Printz.  In New York, the Court found that 
“where the Federal Government compels States to regulate, the ac-
countability of both state and federal officials is diminished.”47  The 
Court explained that in such cases, most public disapproval may be 
directed toward state officials while the federal officers who designed 
the program may not have to deal with the electoral consequences of 
their decisions.48  Later, the Printz Court expanded on the accountabil-
ity argument, noting that by forcing states to bear the costs of regula-
tory programs, members of Congress could unduly “take credit for 
‘solving’ problems without having to ask their constituents to pay for 
the solutions with higher federal taxes.”49  Even without the federal 
government shifting the cost of programs to the states, state officials 
could still be put in a position to take the blame for their “burden-
someness” and “defects.”50  The Court has thus viewed commandeer-
ing as a way to prevent citizens from properly assessing the role of the 
federal government in policy creation and has deemed this problem a 
significant reason for finding that compelling or coercing state action is 
outside of Congress’s constitutional powers.51  As such, in both New 
York and Printz, “one of [the Court’s] fundamental bases for [its] deci-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 45 Id. 
 46 Id. 
 47 New York v. United States, 505 U.S. 144, 168 (1992). 
 48 Id. at 169. 
 49 Printz v. United States, 521 U.S. 898, 930 (1997). 
 50 Id. 
 51 See Calvin Massey, Federalism and the Rehnquist Court, 53 HASTINGS L.J. 431, 465 (2002) 
(noting that the problem of commandeering was that it proved “too great a risk of loss of political 
accountability”). 
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sions . . . was concern with maintaining accountability for public poli-
cy choices.”52 

Although political accountability is a significant foundation of the 
Court’s anticommandeering jurisprudence, the Third Circuit, in a 
footnote that essentially dismissed the need to address accountability, 
concluded that the Reno Court had rejected the idea that “simply rais-
ing the specter of accountability” was sufficient to violate the anti-
commandeering principle.53  However, this reliance on Reno’s ambig-
uous silence as to questions of accountability does not comport with 
the significant weight that the Court has accorded political account-
ability.54  Furthermore, while the Third Circuit’s statement might be 
true on its face, its reliance on Reno belies a tension in the Supreme 
Court’s expression of constitutional principles in that case.  Although 
Reno could be interpreted as having failed to consider New York’s and 
Printz’s concern for accountability,55 the case’s conclusion that the law 
at issue was “consistent with the constitutional principles enunciated in 
New York and Printz” — one of which was political accountability — 
implied that accountability remained important to the outcome.56 

Moreover, relying on an unsettled reading of Reno was a dubious 
position for the Third Circuit to take given that the facts of NCAA 
made political accountability a more salient concern than it was in 
Reno.  Unlike South Carolina, the state involved in Reno, New Jersey 
was expressly tasked by its citizens to effectuate their will through a 
state constitutional amendment.57  As such, the Third Circuit faced a 
situation where the federal government’s actions kept the state from 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 52 Thomas H. Odom & Gregory S. Feder, Challenging the Federal Driver’s Privacy Protection 
Act: The Next Step in Developing a Jurisprudence of Process-Oriented Federalism Under the 
Tenth Amendment, 53 U. MIAMI L. REV. 71, 120 (1998); see also Roderick M. Hills, Jr., The Polit-
ical Economy of Cooperative Federalism: Why State Autonomy Makes Sense and “Dual Sover-
eignty” Doesn’t, 96 MICH. L. REV. 813, 824–25 (1998) (noting that New York reasoned that the 
need to protect political accountability justified the rule against commandeering); Neil S. Siegel, 
Commandeering and Its Alternatives: A Federalism Perspective, 59 VAND. L. REV. 1629, 1639 
(2006) (“[T]he Court’s constitutional concerns in New York v. United States centered on the issue 
of political accountability.”). 
 53 NCAA, 730 F.3d at 235 n.15 (citing Reno v. Condon, 528 U.S. 141, 150–51 (2000)). 
 54 See Alden v. Maine, 527 U.S. 706, 751 (1999) (asserting that when the federal government 
infringes upon political accountability, a constitutional principle is violated); Richard W. Garnett, 
The New Federalism, the Spending Power, and Federal Criminal Law, 89 CORNELL L. REV. 1, 
87 (2003) (stating that the Rehnquist Court did much to “substantially advance[] and protect[]” 
federalism values, including political accountability). 
 55 See Richard T. Cosgrove, Comment, Reno v. Condon: The Supreme Court Takes a Right 
Turn in Its Tenth Amendment Jurisprudence by Upholding the Constitutionality of the Driver’s 
Privacy Protection Act, 68 FORDHAM L. REV. 2543, 2591–92 (2000). 
 56 Reno, 528 U.S. at 151.  Political accountability remains important to the current Court.  See 
Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2602 (2012) (plurality opinion) (“Permit-
ting the Federal Government to force the States to implement a federal program would threaten 
the political accountability key to our federal system.”). 
 57 See NCAA, 730 F.3d at 246 (Vanaskie, J., concurring in part and dissenting in part). 
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“remain[ing] responsive to the local electorate’s preferences” and “ac-
countable to the people.”58  Thus, in a direct way, the facts in NCAA 
implicated the Supreme Court’s worry that voters will not properly as-
sign responsibility for a state-executed policy outcome that the federal 
government compelled — a concern that has been shown to be legiti-
mate.  Political scientists have argued that the overlapping jurisdictions 
inherent in federal systems may “overwhelm and overload citizens.”59  
Further, shifts in responsibility within levels of government can increase 
the transaction costs for ensuring accountability.60  The resulting am-
biguity may not only lead to voter difficulty in determining who is re-
sponsible for which policies, but may also incentivize politicians to keep 
voters confused in order to avoid blame or receive undue credit.61 

Such an outcome contravenes federalism principles.  Indeed, feder-
alism “pervades the constitutional structure”62 and so do its “numerous 
advantages,” including the “increase[d] opportunity for citizen in-
volvement in democratic processes.”63  This constitutional principle is 
abused when federal officials “hope[] to achieve their desired goals and 
to insulate themselves from voter wrath by making responsibility diffi-
cult to trace.”64 

However, some scholars have argued that the Court’s use of ac-
countability to protect federalism is based on thin, unsubstantiated 
reasoning.65  They contend that the Court neither considers the actual 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 58 New York v. United States, 505 U.S. 144, 168 (1992). 
 59 E.g., William M. Downs, Accountability Payoffs in Federal Systems? Competing Logics and 
Evidence from Europe’s Newest Federation, 29 PUBLIUS 87, 98 (1999). 
 60 See id. at 102 (discussing such an increase in transaction costs in the context of a shift from 
local to regional or state governance).  For example, individuals have to gather more information 
to assess a regional government’s role in directing local policy.  See Cameron D. Anderson, Eco-
nomic Voting and Multilevel Governance: A Comparative Individual-Level Analysis, 50 AM. J. 
POL. SCI. 449, 450 (2006) (stating that when citizens are unclear about the division of power be-
tween different levels of government, information demands can be heightened). 
 61 See Printz v. United States, 521 U.S. 898, 930 (1997); Kevin Arceneaux, The Federal Face of 
Voting: Are Elected Officials Held Accountable for the Functions Relevant to Their Office?, 27 
POL. PSYCHOL. 731, 732 (2006). 
 62 Hilton v. S.C. Pub. Rys. Comm’n, 502 U.S. 197, 209 (1991) (O’Connor, J., dissenting). 
 63 Gregory v. Ashcroft, 501 U.S. 452, 458 (1991); see also Cook v. Gralike, 531 U.S. 510, 528 
(2001) (Kennedy, J., concurring) (arguing that the “idea of federalism is that . . . freedom is most 
secure if the people themselves . . . hold their federal legislators to account”); Note, Federalism, 
Political Accountability, and the Spending Clause, 107 HARV. L. REV. 1419, 1436 (1994) (stating 
that the Supreme Court has established that “citizens must be able to identify which level of gov-
ernment is responsible for policy choices” in order for the federal system to function properly). 
 64 Ann Althouse, Variations on a Theory of Normative Federalism: A Supreme Court Dialogue, 
42 DUKE L.J. 979, 1018 (1993). 
 65 See, e.g., Erwin Chemerinsky, The Assumptions of Federalism, 58 STAN. L. REV. 1763, 1781 
(2006) (stating that “[t]he [New York] Court never justified why accountability could not be pre-
served by state and local officials . . . explaining to the voters” which level of government was act-
ing); Siegel, supra note 52, at 1681 (arguing that it is not apparent that “commandeering generates 
insurmountable accountability concerns”). 
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ability of voters to obtain the information necessary to hold the proper 
level of government accountable nor recognizes the states’ role in en-
suring that their citizens know who is responsible for which policies.66  
Yet these arguments have not found purchase in the judicial branch; 
while these scholarly critiques focus on political accountability as an 
empirical matter, the courts have viewed federalism through a theoret-
ical and structural lens.  For the Supreme Court, a lack of political ac-
countability is problematic even if that deficiency is not insurmount-
able; it is the obscuring of accountability qua accountability that is 
concerning.67  Further, the Court has suggested that it is the obligation 
of the federal government to protect the separation between it and the 
states, which is fundamental to political accountability.68  Meanwhile, 
appellate courts such as the Fifth, Seventh, and D.C. Circuits have ad-
dressed political accountability when its specter has been raised69 — 
even when, as was the case in NCAA, no violation of the accountability 
doctrine was found.70 

Thus the Third Circuit’s stance has set it apart.  With accountabil-
ity at the center of the Court’s commandeering cases, the Third Circuit 
should have taken the time to address the issue.  Even if the court had 
reason to doubt the importance of accountability, it should have explic-
itly diverged from what the Supreme Court and the other circuits seem 
to view as a valuable federalism principle — thereby furthering the 
debate — rather than dismissing in a footnote the need to address the 
matter. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 66 See, e.g., Evan H. Caminker, State Sovereignty and Subordinacy: May Congress Comman-
deer State Officers to Implement Federal Law?, 95 COLUM. L. REV. 1001, 1061–64 (1995). 
 67 See Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2603 (2012) (plurality opinion) 
(describing the federal government acting without accountability as a “danger”). 
 68 Alden v. Maine, 527 U.S. 706, 751 (1999) (“[W]hen the Federal Government asserts authori-
ty over a State’s most fundamental political processes, it strikes at the heart of the political ac-
countability so essential to our liberty and republican form of government.”).  This argument sug-
gests that whether a state has the ability to preserve political accountability is not dispositive. 
 69 See, e.g., Gordon v. Holder, 721 F.3d 638, 656 (D.C. Cir. 2013) (stating that the Prevent All 
Cigarette Trafficking Act did not violate the Tenth Amendment by “blur[ring] the lines of political 
accountability”); Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. United States, 
367 F.3d 650, 663 (7th Cir. 2004) (noting that the challenged provisions did not obstruct political 
accountability); Koog v. United States, 79 F.3d 452, 460–61 (5th Cir. 1996) (discussing how the in-
terim provisions of the Brady Handgun Violence Prevention Act implicate political accountability). 
 70 See, e.g., United States v. Meienberg, 263 F.3d 1177, 1183 (10th Cir. 2001) (arguing that po-
litical accountability concerns did not apply to a statutory provision that incorporated state law 
into the definition of a federal crime). 
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