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RECENT CASES 

FIRST AMENDMENT — FALSE ADVERTISING — SECOND CIRCUIT 
AFFIRMS THAT DISSEMINATION OF SCIENTIFIC PUBLICATIONS 
CANNOT BE FALSE ADVERTISING UNDER THE LANHAM ACT. — 
ONY, Inc. v. Cornerstone Therapeutics, Inc., 720 F.3d 490 (2d Cir. 
2013). 

Advertising and other forms of commercial speech have long been 
recognized to be protected by the First Amendment, subject to certain 
restrictions.1  The Lanham Act2 creates a civil cause of action against 
a commercial speaker who makes a “false or misleading representation 
of fact”3 that “misrepresents the nature, characteristics, qualities, or 
geographic origin of his . . . goods, services, or commercial activities.”4  
The line between represented fact and protected opinion, however, is 
often unclear.  Recently, in ONY, Inc. v. Cornerstone Therapeutics, 
Inc.,5 the Second Circuit held that there could be no actionable false 
advertising claim against a company that had published and dissemi-
nated the allegedly flawed conclusions of a peer-reviewed article.6  The 
court correctly concluded that publication of a controversial scientific 
article qualified as protected academic speech, the accuracy of which 
should not be adjudicated by the courts.  However, the court did not 
recognize that dissemination of the published article for marketing 
purposes should be considered separately as a secondary act of speech 
that may provide a basis for liability under the Lanham Act.  Given 
the ongoing debate on the reliability of corporate-funded studies, espe-
cially in the pharmaceutical industry, the court may have provided a 
shield of superficially scientific speech behind which unscrupulous 
corporations may hide. 

ONY, Inc. (ONY) produces Infasurf, a surfactant used to treat 
prematurely born infants who suffer from respiratory distress syn-
drome (RDS).7  Chiesi Farmaceutici, S.p.A. (Chiesi) manufactures a 
competing surfactant, Curosurf, which is sold in the United States by 
Cornerstone Therapeutics, Inc. (Cornerstone).8  In 2006, Chiesi com-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 See, e.g., Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 
770–72 (1976). 
 2 15 U.S.C. § 1125 (2012). 
 3 Id. § 1125(a)(1). 
 4 Id. § 1125(a)(1)(B). 
 5 720 F.3d 490 (2d Cir. 2013). 
 6 Id. at 498–99 (affirming the lower court’s dismissal of all claims). 
 7 Id. at 493.  These surfactants supplement natural lung surfactants to aid the lungs’ ability 
to absorb oxygen from the air until the infants can produce sufficient amounts on their own. 
 8 Id.  For brevity, Chiesi and Cornerstone are collectively referred to as Chiesi throughout 
this comment. 
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missioned Premier, Inc. (Premier) to develop a database of hospitals’ 
uses of each surfactant for treating RDS and to conduct a comparative 
study using the data therein.9  The study’s conclusions included the 
finding that infants treated with ONY’s product had a 49.6% higher 
mortality rate than those treated with Chiesi’s.10  Chiesi also paid sev-
eral physicians to present the study’s findings.11  They, along with a 
Premier employee, submitted a manuscript to the Journal of Perinatol-
ogy, which was published in 2011 after passing peer review.12  Chiesi 
passed out copies and excerpts of the published paper and also touted 
the paper’s conclusions in a press release.13 

In December 2011, ONY filed false advertising and other claims 
against Chiesi, Cornerstone, the article’s authors, and others in the 
Western District of New York.14  ONY argued that the Chiesi article 
itself, as well as Chiesi’s subsequent touting and distribution of the ar-
ticle’s findings to neonatal physicians who use ONY’s surfactant, vio-
lated the Lanham Act’s prohibition on the use of false or misleading 
descriptions of a product.15  ONY alleged that there were several flaws 
in the Chiesi article that made the article misleading, including that 
the source data had been selectively culled to favor Chiesi’s surfactant, 
that the methodology and reporting had failed to include a critical var-
iable (the lengths of hospital stays for the infants in the analysis), and 
that the paper had failed to acknowledge studies that reached different 
conclusions.16  Chiesi responded that the paper had fully disclosed the 
methods used in the analysis, that the paper included a caveat specu-
lating that the observed difference in effect may have been due to dif-
ferences in the dosages administered to patients rather than differences 
in the inherent efficacy of the surfactants, and that objections to study 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 9 Id.   
 10 Id. at 494.   
 11 Id. at 493. 
 12 Id. at 493–94; see also R. Ramanathan et al., Mortality in Preterm Infants with Respiratory 
Distress Syndrome Treated with Poractant Alfa, Calfactant or Beractant: A Retrospective Study, 
33 J. PERINATOLOGY 119, 124 (2013).  Poractant alfa is the generic name for Chiesi’s surfactant, 
calfactant is the generic name for ONY’s Infasurf, and beractant is a third surfactant also used to 
treat RDS. 
 13 ONY, 720 F.3d at 495; ONY, Inc. v. Cornerstone Therapeutics, Inc., No. 11-CV-1027S, 2012 
WL 1835671, at *3 (W.D.N.Y. May 18, 2012).  Chiesi also paid the publisher to provide the article 
in open access format instead of the normal format, which restricts access to the article’s full text 
behind a paywall.  ONY, 720 F.3d at 494. 
 14 ONY, 2012 WL 1835671, at *3.     
 15 Brief for Plaintiff-Appellant at 13–14, ONY, 720 F.3d 490 (No. 12-2414-cv). 
 16 Id. at 10, 11.  ONY also claimed that the authors did not participate in performing the anal-
ysis or writing the manuscript, and that Chiesi employees, who were not listed as authors, were 
the ones actually responsible for conducting the study and ghost-writing the paper.  Id. at 12. 
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design were subjective issues that could not be considered a dispute 
over a “representation of fact” as required by the Lanham Act.17 

The district court dismissed all claims.18  The court’s inquiry cen-
tered on “whether a reasonable reader could have concluded that the 
Article was conveying facts about the efficacy of Plaintiff’s product.”19  
The court emphasized that the paper disclosed the basis for its conclu-
sions, acknowledged the potential effects of uncontrolled factors, and 
provided information as to the authors’ potential conflict of interest.20  
In addition, the court noted, the article recognized that its conclusions 
could be affected by bias due to the “retrospective nature” of the study 
and other factors, such as dosage effects.21  Because the Chiesi paper’s 
conclusions were “a proffered hypothesis that [was] offered after a full 
recitation of the facts on which it [was] based,” the paper would be 
“readily understood by the audience as conjecture.”22  Given the im-
portance of protecting the First Amendment freedom of speech rights 
of those who publish scholarly works,23 the court determined that the 
conclusions presented by the paper were nonmisleading statements of 
opinion, and therefore not actionable under the Lanham Act.24 

The Second Circuit affirmed.  Writing for the panel, Judge Lynch25 
held that “statements of scientific conclusions about unsettled matters 
of scientific debate cannot give rise to liability” under the Lanham 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 17 Brief for Defendants-Appellees Cornerstone Therapeutics, Inc., Chiesi Farmaceutici S.p.A., 
Rangasamy Ramanathan, M.D., Jatinder J. Bhatia, M.D., and Krishnamurthy C. Sekar, M.D. at 
2, 5, ONY, 720 F.3d 490 (No. 12-2414-cv). 
 18 ONY, 2012 WL 1835671, at *1. 
 19 Id. at *9.  This analysis fell under the third factor of a three-factor test cited by the court to 
distinguish whether the disputed conclusions were presented as facts or expressions of opinion: 
“(1) whether the specific language in issue has a precise meaning . . . ; (2) whether the statements 
are capable of being proven true or false; and (3) whether either the full context of the communi-
cation in which the statement appears or the broader social context and surrounding circumstan-
ces” signal that the statements are likely opinions and not facts.  Id. (quoting Gross v. N.Y. Times 
Co., 623 N.E.2d 1163, 1167 (N.Y. 1993)) (internal quotation mark omitted).  But see Milkovich v. 
Lorain Journal Co., 497 U.S. 1, 19 (1990) (noting that determining whether a statement is stated 
as an opinion is insufficient to determine whether the statement is a false assertion of fact). 
 20 ONY, 2012 WL 1835671, at *10–11. 
 21 Id. at *10 (quoting Ramanathan et al., supra note 12, at 123).  
 22 Id. at *8 (quoting Doe v. White Plains Hosp. Med. Ctr., No. 10 Civ. 5405(GBD), 2011 WL 
2899174, at *3 (S.D.N.Y. July 8, 2011)) (internal quotation marks omitted). 
 23 Id. (recognizing that “[a]cademic freedom is ‘a special concern of the First Amendment’” 
(alteration in original) (quoting Gordon & Breach Sci. Publishers S.A. v. Am. Inst. of Physics, 859 
F. Supp. 1521, 1541 (S.D.N.Y. 1994)) (internal quotation marks omitted)). 
 24 Id. at *11.  ONY also claimed tortious interference with contract and violations of New 
York General Business Law § 349 against Chiesi and Cornerstone, and injurious falsehood 
against all the defendants.  Id. at *3.  The court dismissed the tortious interference, § 349, and 
injurious falsehood claims for lack of misleading or fraudulent actions, under the same reasoning 
as for the Lanham Act claims.  Id. at *12.  The court separately dismissed all claims against the 
authors for lack of personal jurisdiction.  Id. at *6. 
 25 Judges Winter and Calabresi joined Judge Lynch. 
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Act.26  The court began by emphasizing the importance of not overex-
tending the Lanham Act in ways that might “intrude on First 
Amendment values,” such as that of protecting academic freedom.27  
The court noted the difficulty of characterizing the scientific publica-
tions used by pharmaceutical companies like Chiesi as either state-
ments of fact, capable of being false, or as academic opinions, which 
are neither true nor false; the purpose of the scientific process is to 
provide objectively falsifiable information, but experimental results 
and their conclusions are also by their nature “tentative and subject to 
revision,” to be clarified through debate with one’s peers.28  Thus, the 
court reasoned, the publications were best understood as “matters of 
argument,” which are better evaluated by informed readers and gener-
ally do not give rise to causes of action.29  The court found that the 
disputed statements in the Chiesi article were understood by the scien-
tific community to be akin to statements of opinion and therefore 
could not be challenged as false advertising.30  Further, with respect to 
Chiesi’s subsequent dissemination of the article’s findings in promo-
tional materials, the court rejected ONY’s claim of tortious interfer-
ence with prospective economic advantage on the ground that those 
materials accurately restated the article’s findings.31 

On first review, the ONY decision seems unlikely to stir up contro-
versy.  Indeed, most of the court’s reasoning and conclusions are con-
sistent with longstanding precedent that places academic speech, like 
the peer-reviewed Chiesi article, under the protections of the First 
Amendment and outside the scope of Lanham Act claims.32  However, 
the court considered only whether publication of the article was pro-
tected speech and simply assumed that the further dissemination of 
inactionable speech in marketing materials is itself inactionable.33  
This assumption is not necessarily true for two reasons.  First, dissem-
ination is a separate, potentially transformative step that can be in-
nately commercial and therefore not necessarily subject to the same 
protections as wholly academic speech.  Second, commercial dissemi-
nation of a research paper, which by its nature passes the article to a 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 26 ONY, 720 F.3d at 492.  
 27 Id. at 496 (quoting Boule v. Hutton, 328 F.3d 84, 91 (2d Cir. 2003)) (internal quotation mark 
omitted). 
 28 Id.; see also id. at 496–97. 
 29 Id. at 497 (internal quotation marks omitted). 
 30 Id. at 497–98.  The court also held that there were no causes of action under New York law 
because New York law is more protective of free speech interests than is federal law.  Id. at 498. 
 31 Id. at 499. 
 32 See, e.g., Underwager v. Salter, 22 F.3d 730, 734–35 (7th Cir. 1994); Gordon & Breach Sci. 
Publishers S.A. v. Am. Inst. of Physics, 859 F. Supp. 1521, 1541 (S.D.N.Y. 1994). 
 33 See ONY, 720 F.3d at 498–99 (addressing dissemination only in the context of tortious inter-
ference and disposing of those claims on the basis that the dissemination did not create any new, 
misleading speech). 
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wider audience, may reach people who lack the expertise that enables 
an article’s original, academic audience to place the article’s findings 
in context.  If followed by other courts, the ONY decision may in effect 
foreclose adjudication of most false advertising disputes in industries 
where marketing relies heavily on claims of scientific validation, re-
gardless of the strength of any individual claim.34 

Publishing an article and disseminating that article beyond a jour-
nal’s academic audience are two distinct actions, each of which pres-
ents the published material in a different informational context.  As 
noted by the district court and affirmed by the Second Circuit, scien-
tific publications should be “subjected to peer review rather than judi-
cial review.”35  However, prior cases have held that whether an action 
counts as “commercial advertising or promotion” under the Lanham 
Act is determined by whether “the contested representations are part 
of an organized campaign to penetrate the relevant market,” not by the 
original provenance of the facts represented.36  Dissemination of a sci-
entific article as part of a company’s marketing campaign is for pro-
motional purposes and therefore qualifies as commercial speech.37  
Such dissemination plays an especially significant role in health-related 
industries by presenting a product as scientifically approved,38 even if 
the study’s findings, as here, are not widely accepted.39 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 34 The holding has since been cited in several court documents, including Petition for a Writ of 
Certiorari at 17–19, Harkonen v. United States, No. 13-180 (Aug. 5, 2013), 2013 WL 4027035 (re-
questing reversal of a wire fraud conviction for a press release about a disputed conclusion on a 
drug study), and Reply Brief, Harkonen, No. 13-180 (Nov. 25, 2013), 2013 WL 6174903.  But see 
Eastman Chem. Co. v. PlastiPure, Inc., No. A-12-CA-057-SS, 2013 WL 4677702, at *2 (W.D. Tex. 
Aug. 30, 2013) (distinguishing ONY because the false advertising claims were not based on the 
peer-reviewed publication, but rather on “an advertising brochure, press releases, and Defendants’ 
website, none of which included the full context of the scientific paper” (footnote omitted)). 
 35 ONY, Inc. v. Cornerstone Therapeutics, Inc., No. 11-CV-1027S, 2012 WL 1835671, at *10 
(W.D.N.Y. May 18, 2012). 
 36 Fashion Boutique of Short Hills, Inc. v. Fendi USA, Inc., 314 F.3d 48, 57 (2d Cir. 2002) (in-
ternal quotation marks omitted); see also Gordon & Breach, 859 F. Supp. at 1534 (distinguishing 
between criticism of products based on whether said criticism is by a noncommercial actor like a 
consumer advocate, or by someone “engaged in marketing or promoting a competitive product or 
service” (quoting Wojnarowicz v. Am. Family Ass’n, 745 F. Supp. 130, 141 (S.D.N.Y. 1990)) (in-
ternal quotation mark omitted)).  Thus, while publishing an academic paper is not part of an “or-
ganized campaign,” dissemination of its results may well be.   
 37 Cf. Gordon & Breach, 859 F. Supp. at 1544 (“While we have held that non-profit organiza-
tions must be free to publish on any topic, even those that redound to their financial benefit, 
without fear of Lanham Act liability, the same does not to apply to subsequent (or, occasionally, 
prior) promotional uses of that speech.”). 
 38 See, e.g., Nathan Cortez, Can Speech by FDA-Regulated Firms Ever Be Noncommercial?, 
37 AM. J.L. & MED. 388, 389 (2011) (“Marketers of food, drugs, devices, and dietary supple-
ments . . . speak through intermediaries and third parties — particularly scientific and medical 
experts — using speakers bureaus, continuing medical education (CME) seminars, industry and 
academic conferences, and reprints of scientific studies and academic articles.”). 
 39 See, e.g., J.J. Cummings, Letters to the Editor, Is There Evidence for a Mortality Difference 
Between Natural Surfactants?, 33 J. PERINATOLOGY 161, 161 (2013) (noting that prior to the 
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Further, what is not misleading in the context of an audience com-
posed of researchers may be misleading to those with less expertise, so 
the act of commercial dissemination increases the likelihood that the 
information in the article will mislead its reader to the benefit of its 
marketer.40  While the audiences for the original publication and the 
marketer’s dissemination both consist of trained medical professionals, 
the two groups have different areas of expertise: medical researchers 
typically devote their entire working lives to learning everything they 
can about a single narrow topic, but practicing doctors — even those 
who specialize in neonatal care — must be conversant in a wider 
range of topics and cannot devote the time necessary to follow ongoing 
academic debates in each field.41  As a result, most physicians will be 
unfamiliar with the body of literature surrounding the disputed study 
presented to them, and may in fact be unaware that there is such a 
dispute.  As recognized by the Second Circuit here, the postpublication 
review process, where researchers in the field debate the relative mer-
its of published pieces, is essential to determining the accuracy and 
value of published studies,42 but this is precisely what is lost when a 
published article is disseminated without reference to previously pub-
lished dissents in the scientific literature.43  It is also worth noting that 
ONY claimed Chiesi misleadingly disseminated not just the whole ar-
ticle, but also excerpts and a press release touting the study’s conclu-
sions.44  A physician reading only such excerpts would be working 
with even less information than a physician given the whole article.  In 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
Chiesi study, “there [was] simply no literature supporting a mortality difference between natural 
surfactants”); J. Wells Logan & Fernando R. Moya, Review, Animal-Derived Surfactants for the 
Treatment and Prevention of Neonatal Respiratory Distress Syndrome: Summary of Clinical Tri-
als, 5 THERAPEUTICS & CLINICAL RISK MGMT. 251, 251 (2009) (concluding that the surfac-
tants “are essentially similar in efficacy”). 
 40 The audience for Chiesi’s dissemination of its paper is almost necessarily larger and less 
familiar with the topic than the paper’s audience in the research community, as Chiesi likely 
would not have expended resources passing out copies and excerpts of the paper only to doctors 
they expected would have found and read the paper on their own.  
 41 See Genzyme Corp. v. Shire Human Genetic Therapies, Inc., 906 F. Supp. 2d 9, 17 (D. 
Mass. 2012) (“[A] pharmaceutical manufacturer’s selective promotion of favorable scientific in-
formation could be potentially misleading even to sophisticated and experienced doctors.”). 
 42 ONY, 720 F.3d at 497 (“[T]he trial of ideas plays out in the pages of peer-reviewed journals, 
and the scientific public sits as the jury.”).  The court noted that after the district court decision 
but before the circuit court decision, the Journal of Perinatology published two Letters to the Edi-
tor criticizing the Chiesi article, along with responses from the article’s authors.  See id. at 495.  
Another recently published metastudy comparing the surfactants also found no statistically signif-
icant difference in outcomes.  Andrea Trembath et al., Comparative Effectiveness of Surfactant 
Preparations in Premature Infants, 163 J. PEDIATRICS 955 (2013).  The authors cite the dispute 
over the Chiesi article as background for their work.  Id. at 955–56. 
 43 Ironically, due to the adversarial nature of court proceedings, a court considering a false 
advertising claim may be more likely to learn of any relevant scientific debate than the average 
physician. 
 44 Brief for Plaintiff-Appellant, supra note 15, at 13–14, 41–42. 
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either case, dissemination withholds known negative information in 
the literature and may be just as misleading as providing positively 
misleading or false information.45 

Courts may be reluctant to categorize dissemination of scientific 
publications as commercial speech because they fear that, if they do so, 
they must then determine whether the contents of a disseminated pa-
per are misleading.  However, that is not necessarily the case.  The ju-
dicial approach to whether an act of commercial speech is misleading 
has generally been to consider surveys of the target audience.46  A 
court can therefore determine whether an act of dissemination is mis-
leading based on whether the marketer creates a false impression of 
the validity of the study’s results within its target audience.  Case law 
has also consistently applied a stricter standard of review for market-
ing activities that purport to be based on scientific testing47 or that 
compare the company’s product with that of a competitor.48  The Sec-
ond Circuit’s holding effectively allows advertisers to dodge this higher 
standard of review if they can get their sponsored study past peer re-
viewers.49 

Sponsorship of research is often of mutual benefit to academics and 
industry — academics obtain research funding and increased chances 
at publication, while corporations gain valuable expertise and reputa-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 45 Wash. Legal Found. v. Friedman, 13 F. Supp. 2d 51, 65 (D.D.C. 1998) (“[P]hysicians could 
be led to believe that a certain drug is safe and effective because a manufacturer has found, and 
aggressively promoted, ‘the one’ article that supports use of their drug, even if there exists consid-
erable evidence to the contrary.”), vacated in part on other grounds, 202 F.3d 331 (D.C. Cir. 2000). 
 46 See, e.g., Bracco Diagnostics, Inc. v. Amersham Health, Inc., 627 F. Supp. 2d 384, 440 
(D.N.J. 2009) (noting that consumer surveys provide courts with information on what the target 
audience understands an advertisement’s message to mean).  But see Mead Johnson & Co. v. Ab-
bott Labs., 201 F.3d 883, 884–85 (7th Cir. 2000) (finding that the statement “1st Choice of Doctors” 
was literally true (for a plurality of doctors), so the statement could not be misleading despite con-
sumer survey evidence to the contrary).  Professor Rebecca Tushnet notes that most subsequent 
cases have not followed Mead Johnson.  Rebecca Tushnet, Running the Gamut from A to B: Fed-
eral Trademark and False Advertising Law, 159 U. PA. L. REV. 1305, 1319 & n.54 (2011). 
 47 See, e.g., Rhone-Poulenc Rorer Pharm., Inc. v. Marion Merrell Dow, Inc., 93 F.3d 511, 514–
15 (8th Cir. 1996) (holding that where a “defendant has hyped the claim of superiority by attri-
buting it to the results of scientific testing, plaintiff must prove only ‘that the tests [relied upon] 
were not sufficiently reliable to permit one to conclude with reasonable certainty that they estab-
lished the proposition for which they were cited’” (alteration in original) (quoting Castrol, Inc. v. 
Quaker State Corp., 977 F.2d 57, 62–63 (2d Cir. 1992))).  See generally Richard J. Leighton, Literal 
Falsity by Necessary Implication: Presuming Deception Without Evidence in Lanham Act False 
Advertising Cases, 97 TRADEMARK REP. 1286 (2007). 
 48 See Malla Pollack, Suing for False Advertising Under Federal Lanham Act, in 111 AM. JU-

RISPRUDENCE TRIALS 303, pt. 3, § 15 (2009) (last updated Sept. 2013) (listing several cases in 
which advertisements containing direct product comparisons were found to be misleading). 
 49 While peer review is the gold standard in scientific publishing, it is far from perfect, and 
neither does a peer-reviewed article always reflect scientific consensus.  The Chiesi article, for ex-
ample, was published after one of only two peer reviewers voted in favor of acceptance (in addi-
tion to the Editor-in-Chief’s tiebreaker decision).  ONY, 720 F.3d at 494. 
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tional advantages, especially when studies of their products provide 
positive results.  Such relationships are particularly important in the 
pharmaceutical industry,50 but create situations that naturally encour-
age favorable findings from corporate-sponsored studies.51  It may be 
that academic publishers and the scientific community in general ade-
quately account for any favoritism through the peer review process, 
mandatory disclosure of potential conflicts of interest, and the ensuing 
ferment of scientific debate.  However, these mechanisms are designed 
to shape the overall scientific consensus, not prevent the publication of 
biased single studies.  By refusing to adjudicate the use of peer-
reviewed publications for marketing purposes, the court has created a 
large incentive for corporations to perform studies skewed toward 
finding favorable results in the hopes that a peer-reviewed publication 
will accept them. 

ONY, Inc. v. Cornerstone Therapeutics, Inc. highlights how increas-
ing private investment in research has raised new legal and ethical is-
sues relating to how commercial interests influence academic debate 
and vice versa.  By allowing companies to use controversial publica-
tions to present their products as scientifically validated, without any 
contextual reference to ongoing debate, the Second Circuit may have 
provided a dangerous shield against Lanham Act liability for unscru-
pulous advertisers. 

 
 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 50 See generally J. Howard Beales, III, Economic Analysis and the Regulation of Pharmaceuti-
cal Advertising, 24 SETON HALL L. REV. 1370 (1994) (describing the effects of the economics of 
information on pharmaceutical advertising); Marshall B. Kapp, Drug Companies, Dollars, and the 
Shaping of American Medical Practice, 29 S. ILL. U. L.J. 237 (2005) (surveying the methods by 
which pharmaceutical companies advertise to doctors and discussing their ethical implications). 
 51 Whether corporate sponsorship creates scientific bias is hotly contested, and it is not cur-
rently clear whether such studies unfairly favor sponsors overall.  Compare Kenneth Bond et al., 
The Nature and Influence of Pharmaceutical Industry Involvement in Asthma Trials, 19 
CANADIAN RESPIRATORY J. 267 (2012) (finding increased likelihood of statistically significant 
results favoring therapy in industry-sponsored trials), with Benjamin Djulbegovic et al., Treat-
ment Success in Cancer: Industry Compared to Publicly Sponsored Randomized Controlled Trials, 
8 PLOS ONE e58711, at 1 (2013) (finding that the difference in success rates between industry-
sponsored and publicly-sponsored trials has diminished with time).  However, these analyses can-
not account for at least one significant advantage of conducting corporate-sponsored studies: the 
ability to choose not to publish unfavorable or neutral results.  See Joanna K. Sax, Protecting Sci-
entific Integrity: The Commercial Speech Doctrine Applied to Industry Publications, 37 AM. J.L. 
& MED. 203, 204 (2011). 
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