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are entirely circumscribed by their state legislatures that it is so impor-
tant that those statutes be faithfully interpreted.

Chief Justice Roberts has observed that “[t]he dilemma [of DNA
testing] is how to harness DNA’s power to prove innocence without
unnecessarily overthrowing the established system of criminal jus-
tice” — a task that “belongs primarily to the legislature.”® As the
Chief Justice pointed out, almost every state legislature has enacted a
statute to provide some postconviction access to DNA testing.!00
Where the state court of last resort has categorized a prisoner as ineligi-
ble for testing under the statute and there is no time for the legislature
to act because execution is imminent, filing a § 1983 claim in federal
district court now provides a narrow avenue for relief. Skinner thus
reserves for federal courts a limited but crucial role in protecting pris-
oners’ rights to access state-provided procedures, which in turn helps
preserve state legislatures’ place in controlling criminal justice systems.

2. Scope of Municipal Liability. — American prosecutors wield ex-
traordinary power. Yet their professional mandate to do justice is an
imperfect shield against mistakes and abuses that may imperil defen-
dants’ rights — including the due process right protected by Brady v.
Maryland’s' command that prosecutors disclose material exculpatory
evidence. Observing that Brady violations are alarmingly common
and have contributed to wrongful convictions, a growing chorus of
experts has called for reforms to prosecutorial training and discipline.?
Last Term, in Connick v. Thompson,® the Court set these efforts back
by holding that a district attorney’s office cannot be held liable under
42 US.C. § 1983* for failure to train its prosecutors based on a single
Brady violation.5 Although the Court found that general lawyerly
skills justify a presumption that prosecutors are adequately trained to
secure Brady rights,°® its support for this proposition is deficient, and
its reading of doctrine is unduly narrow. Further, the Court completely
ignored compensation and deterrence — two core purposes of § 1983.
Ultimately, Connick constitutes yet another step down an improvident
path that weakens prosecutorial accountability by segregating rights
from the remedies that give them life.

that “such a derivative right imposes no obligation on states that provide no avenue at all for
postconviction DNA testing”).
99 Osborne, 129 S. Ct. at 2316.
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2 See genervally Symposium, New Perspectives on Brady and Other Disclosure Obligations:
What Really Works?, 31 CARDOZO L. REV. 1943 (2010).
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5 See 131 S. Ct. at 1356.
6 See id. at 1361-64.
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On January 17, 1985, John Thompson was charged with the murder
of Raymond Liuzza, Jr., the son of a prominent New Orleans execu-
tive.” The New Ovleans Times-Picayune splashed Thompson’s picture
across its front page, prompting Jay, Marie, and Michael LaGarde to
identify him to the District Attorney’s Office as the man who had at-
tempted to rob them at gunpoint several weeks earlier.® The perpetrator
of that crime had left blood on Jay LaGarde’s pants, a swatch of which
was sent to the crime laboratory.® Testing showed that the perpetrator
had type B blood.'® Prosecutors disagreed over what happened to this
report; subsequent investigation revealed that an Assistant District At-
torney deliberately concealed it.'' It is undisputed that this report was
never disclosed to Thompson and was not introduced at trial.!?

Thompson’s murder trial lasted from May 6 to 8, 1985.'* The jury
found him guilty and sentenced him to death.'* Thompson did not
testify because he feared that the prosecution would challenge his cred-
ibility on the basis of the guilty verdict entered in his earlier trial for
armed robbery.’> After Thompson exhausted his postconviction ap-
peals, his execution was scheduled for May 20, 1999.1°® Only weeks be-
fore that date, an investigator discovered the LaGarde blood report.'”
This report revealed that the blood on Jay’s pants did not match
Thompson’s blood type.’® Harry Connick, the Orleans Parish District
Attorney, moved to stay Thompson’s execution and vacate his robbery
conviction.’® The Louisiana Court of Appeals later reversed Thomp-
son’s murder conviction, finding that he had been unconstitutionally
deprived of the right to testify in his own defense at trial.?® The Dis-
trict Attorney’s Office retried Thompson for Liuzza’s murder in
2003.2!  Thompson testified in his own defense and presented pre-
viously undisclosed evidence.?? The jury acquitted him of all charges.??

~
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On July 16, 2003, Thompson sued the Orleans Parish District At-
torney’s Office (OPDA), Harry Connick, and others, all in their official
capacities, as well as Harry Connick in his individual capacity.?* Ul-
timately, all of Thompson’s claims were dismissed or rejected except
for his claim under § 1983 alleging municipal liability on the grounds
that the wrongful suppression of exculpatory evidence at his armed
robbery trial had been “caused by Connick’s deliberate indifference to
an obvious need to train the prosecutors in his office.”?5

In a summary judgment motion, Connick asserted that he could be
deemed “deliberately indifferent” only if he had been alerted to the
need for training by a previous pattern of similar Brady violations.?°
The judge denied this motion, holding that “deliberate indifference”
could be demonstrated by the available evidence that “the DA’s office
knew to a moral certainty that assistant[] [district attorneys] would ac-
quire Brady material, that without training it is not always obvious
what Brady requires, and that withholding Brady material will vir-
tually always lead to a substantial violation of constitutional rights.”??
The jury ultimately found Connick liable under § 1983.28

The Fifth Circuit affirmed.?® Writing for the panel, Judge Prado
held that a reasonable jury could have found Connick “deliberately in-
different to the need to train.”*® The court rejected Connick’s argument
that only a pattern of similar violations could evince “deliberate indiffer-
ence” and cited precedent recognizing single-incident municipal liability
where the need for training is “obvious” and where the violation of
rights is a “highly predictable consequence” of failure to train.’! Sur-
veying evidence that “attorneys, often fresh out of law school, would
undoubtedly be required to confront Brady issues while at the DA’s
Office, that erroneous decisions regarding Brady evidence would result
in serious constitutional violations, that resolution of Brady issues was
often unclear, and that training in Brady would have been helpful,”
the court described Connick’s awareness of these facts as proof that no
pattern was necessary to “put [him] on notice” of the need for training.32

24 Jd.

25 Conmmick, 131 S. Ct. at 1357; see Connick, 553 F.3d at 846.

26 See Thompson v. Connick, No. Civ.A.03-2045, 2005 WL 3541035, at *12 (E.D. La. Nov. 15, 2005).

27 Id. at *13.

28 Thompson v. Connick, 578 F.3d 293, 297 (5th Cir. 2009) (en banc) (Clement, J., writing to
reverse).

29 Thompson v. Connick, 553 F.3d 836, 843 (5th Cir. 2008). The Fifth Circuit affirmed the
finding of § 1983 liability but reversed and remanded with instructions to remove from the judg-
ment several defendants that it found to be not liable. See id.

30 JId. at 851-54. Judge Prado was joined by Judges King and Stewart.

31 Id. at 852—53 (internal quotation marks omitted).

32 Id. at 854. The court also held that a reasonable juror could believe that confusion over
Brady in ODPA caused Thompson’s injury. See id. at 855-56.
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On rehearing en banc, the Fifth Circuit affirmed by an equally di-
vided court.?® Chief Judge Jones wrote in support of reversal, urging
that the Supreme Court’s recent grant of absolute immunity to chief
prosecutors for failure to train or supervise staff ought to extend to the
municipal liability of prosecutors’ offices.?* Judge Clement also wrote
in support of reversal, concluding that the evidence presented at trial
was insufficient as a matter of law to prove either “deliberate indiffer-
ence” or substantial causation.? Judge Prado wrote in support of af-
firmance and adopted his panel opinion’s reasoning.3°

The Supreme Court reversed.?” Writing for the Court, Justice
Thomas?*® held that Thompson had failed to prove Connick’s deliber-
ate indifference to the need for Brady training.?® Noting that culpabil-
ity is “at its most tenuous where a claim turns on a failure to train,”
the Court held that Thompson had not proved a pattern of violations
that would have alerted Connick to the need for training.*°

Turning to the theory of single-incident liability “hypothesized” in
Canton v. Harris,*' which “sought not to foreclose the possibility, how-
ever rare, that the unconstitutional consequences of failing to train
could be so patently obvious that a city could be liable under § 1983
without proof of a pre-existing pattern of violations,” the Court held
that failure to train prosecutors in Brady obligations does not fall
within Canton’s “narrow range.”? Analogizing to a hypothetical sce-
nario identified by Canton that would support single-incident
liability — “a city that arms its police force with firearms and deploys
the armed officers into the public to capture fleeing felons without
training the officers in the constitutional limitation on the use of dead-
ly force”? — the Court identified numerous differences between pros-
ecutors and armed police officers that distinguished this case.** For

33 Comnick, 578 F.3d at 293 (per curiam). Judge Jolly concurred briefly to note his preference
both for Judge Clement’s reasoning and for affirmance without opinions in the event of an equal-
ly divided en banc court. Id. at 295 (Jolly, J., specially concurring).

34 See id. at 293—95 (Jones, C.]J., writing to reverse) (arguing that the reasoning of Van de
Kamp v. Goldstein, 129 S. Ct. 855 (2009), ought to dictate the outcome in this case).

35 Id. at 301-08 (Clement, J., writing to reverse). Judge Clement was joined by Chief Judge
Jones and Judges Jolly, Smith, Garza, and Owen.

36 Id. at 311-14 (Prado, J., writing to affirm). Judge Prado was joined by Judges King, Stew-
art, Wiener, and Elrod.

37 Commick, 131 S. Ct. at 1356.

38 Justice Thomas was joined by Chief Justice Roberts and Justices Scalia, Kennedy, and Alito.

39 Comnick, 131 S. Ct. at 1365.

40 Id. at 1359-60; see id. at 1360 (noting that four prior OPDA convictions overturned due to
Brady violations did not put Connick on notice because “[nJone of those cases involved failure to
disclose blood evidence, a crime lab report, or physical or scientific evidence of any kind”).

41 489 U.S. 378 (1989).

42 Comnick, 131 S. Ct. at 1361.

43 Id. (citing Canton, 489 U.S. at 390 n.10).

44 See id. at 1361-63.
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example, whereas police must make split-second decisions and lack le-
gal training, prosecutors are “trained in the law and equipped with the
tools to interpret and apply legal principles, understand constitutional
limits, and exercise legal judgment.”*s Specifically, prosecutors attend
law school, pass bar exams, receive continuing legal education, meet
character and fitness standards, and are sworn to seek justice.*°

Connick was thus “entitled” to assume that his staff’s training was
adequate to prevent constitutional violations in the absence of a specif-
ic reason to believe otherwise, such as a “pattern of violations.”’
Thompson’s claim that Connick’s prosecutors had not received enough
training thus failed Canton’s demanding standard. Although the
Court clarified that it did not “assume that prosecutors will always
make correct Brady decisions or that guidance regarding specific Bra-
dy questions would not assist prosecutors,” it emphasized that § 1983
“does not provide plaintiffs or courts carte blanche to micromanage lo-
cal governments throughout the United States.”*8

Justice Scalia concurred*® to rebut several points made by the dis-
sent. First, he argued that the dissent failed to address adequately the
standard imposed by Canton, which sought to prevent “failure to
train” from becoming a “talismanic incantation producing municipal
liability.”s® Second, he insisted that the dissent mischaracterized Con-
nick’s alleged acquiescence in Thompson’s theory of liability.5! Third,
he explained that Thompson could not demonstrate the requisite caus-
al link between Connick’s alleged failure to train and Thompson’s
constitutional injury because the Brady violation resulted from a single
prosecutor’s willful malfeasance.’? Fourth, Justice Scalia added that
no legally accurate training could have prevented this Brady violation
even if it had occurred in good faith because the blood report was not
known to be exculpatory at the time of the violation.’* Finally, he
suggested that “[t]here was probably no Brady violation at all” because
“Connick could not possibly have been on notice decades ago that he
was required to instruct his prosecutors to respect a right to untested
evidence that we had not (and still have not) recognized.”s*

45 Id. at 1361.

46 See id. at 1361-63.

47 Id. at 1363.

48 Id.

49 Justice Scalia was joined by Justice Alito.

50 Commick, 131 S. Ct. at 1367 (Scalia, J., concurring) (internal quotation marks omitted).
51 See id. at 1367—68.

52 See id. at 1368.

53 See id. at 1368—69.

54 Id. at 1369.
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Justice Ginsburg dissented,>> charging that “[wlhat happened
here . . . was no momentary oversight, no single incident of a lone of-
ficer’s misconduct.”s¢ Rather, she argued, it was the result of “persis-
tent, deliberately indifferent conduct for which the District Attorney’s
Office bears responsibility under § 1983” and that will be repeated un-
less municipal agencies are compelled through liability to “adequately
convey[] what Brady requires.”’” After a detailed recitation of the
facts surrounding the numerous errors that led to Thompson’s wrong-
ful conviction, Justice Ginsburg concluded that “[a]bundant evidence
supported the jury’s finding that additional Brady training was ob-
viously necessary to ensure that Brady violations would not occur.”s®
She then challenged the Court’s conclusion that the need for training
was not “obvious” here, observing that the Brady violations at issue
“were just what one would expect given the attitude toward Brady
pervasive in the District Attorney’s Office.”s°

Justice Ginsburg also assailed the Court’s reliance on legal educa-
tion as a safeguard against Brady errors, noting that “[a] District At-
torney aware of his office’s high turnover rate, who recruits prosecu-
tors fresh out of law school and promotes them rapidly through the
ranks, bears responsibility for ensuring that on-the-job training takes
place. . .. [TThe buck stops with him.”®© Specifically, she noted that
most law schools “[do] not make criminal procedure a required
course,”®! bar examinations typically do not require a “showing of even
passing knowledge of criminal law and procedure,”? and general fa-
miliarity with law is inadequate because “understanding and comply-
ing with Brady obligations are not easy tasks, and the appropriate way
to resolve Brady issues is not always self-evident.”? Justice Ginsburg
concluded by observing that Connick had “created a tinderbox in Or-
leans Parish in which Brady violations were nigh inevitable” and was
not “‘entitled to rely on prosecutors’ professional training’ . .. for [he]
should have been the principal insurer of that training.”®*

Connick further narrows an already stingy jurisprudence of reme-
dies for constitutional torts committed by municipalities. When the
Court first held that local governments could be held liable under

55 Justice Ginsburg was joined by Justices Breyer, Sotomayor, and Kagan.
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riae at 6, Connick, 131 S. Ct. 1350 (No. 09-571)) (internal quotation marks omitted).

64 Id. at 1387.
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§ 1983, it limited this doctrine to “actions pursuant to official munici-
pal policy” and left full elaboration of its contours “to another day.”®s
Since then, the Court has articulated a “conglomeration of standards
[that] is idiosyncratically protective of the municipal pocketbook.”¢®
Connick continues this trend by adopting an unduly narrow view of
“failure to train” liability as described in Canton. Even on its own
limited terms, the Court’s reasoning is thus unpersuasive. But more
importantly, by pursuing an increasingly constricted view of municipal
liability, the Court acts against core purposes of § 1983 and against
constitutional norms favoring the attachment of remedies to rights.
Connick’s flawed reasoning becomes clear when contrasted with
Canton, the logic of which the Court struggled to distinguish. Just like
the police chief in Canton, who sent armed police to pursue a fleeing
felon,®” Connick knew “to a moral certainty” that prosecutors in his
office would make difficult Brady decisions and that misinformed
choices could lead to constitutional violations. Further, in both cases
the need for training was “obvious” only as a matter of probability: the
absence of training substantially increased the risk of a constitutional
injury. And in both cases, the municipality could point with superfi-
cial plausibility to some kind of formal or informal training — police
academy or law school, on-the-job training, supervisors who may serve
as role models — to deny any “official policy” of indifference.
Following Canton, the question whether a need for training is “ob-
vious” thus involves probabilistic reasoning about the likelihood of
injury given repeated iterations of certain scenarios — fleeing felon,
potentially material exculpatory evidence — and the likelihood that
officials will abide by constitutional requirements absent specific guid-
ance. On this view, Connick is flawed in two respects. First, it de-
pends on the factual premise that legal training is sufficient to justify a
presumption of adequacy for all prosecutors. This claim, which pur-
ports to distinguish police from prosecutors with respect to the proba-
bility of a violation, does not withstand Justice Ginsburg’s dissent.
Second, by discounting the probative value of a single discovered vi-
olation, holding that recently proven violations of the same right do
not provide notice unless the right was violated in a similar manner,
and treating even cursory training as presumptively adequate, Connick

65 Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 691, 695 (1978).

66 David Jacks Achtenberg, Taking History Seviously: Municipal Liability Under 42 U.S.C.
§ 1983 and the Debate over Respondeat Superior, 73 FORDHAM L. REV. 2183, 2191 (2005).

67 See Canton v. Harris, 489 U.S. 378, 390 n.10 (1989) (“For example, city policymakers
know to a moral certainty that their police officers will be required to arrest fleeing felons. The
city has armed its officers with firearms, in part to allow them to accomplish this task. Thus, the
need to train officers in the constitutional limitations on the use of deadly force can be said to be
‘so obvious,’ that failure to do so could properly be characterized as ‘deliberate indifference’ to
constitutional rights.” (citation omitted)).
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erects a much higher barrier to recovery than Canton contemplates for
violations resulting from municipal decisions not to train.

The Court’s decision to constrict municipal liability more than
precedent requires is particularly imprudent in light of § 1983’s pur-
poses. Connick displays an unalloyed emphasis on federalism and
government efficiency, but these are not the only principles that ani-
mate § 1983, the basic objective of which is to create remedies to effec-
tuate rights, like Brady, that might otherwise be left vulnerable to
abuse. The Connick Court’s failure even to discuss compensation and
deterrence — core implicit purposes of § 1983°% — thus constitutes
both a flaw in its statutory analysis and a doctrinal sign of the times.

Section 1983 authorizes damages to redress constitutional injuries
and thus serves an important compensatory function.®® Although cash
payments are an imperfect method of compensation, such damages are
“better than nothing” and can help restore a victim’s socioeconomic
opportunities, dignity, and sense of membership in the political com-
munity after an abuse of government power.”® Connick, without even
considering this function of municipal liability, shut down one of the
few vehicles for monetary redress of Brady injuries inflicted by prose-
cutors.” Connick thus erred in failing to recognize the denial of com-
pensation to men and women wrongly imprisoned due to prosecutorial
malfeasance as a statutory consideration militating against further nar-
rowing of municipal liability doctrine.

Connick also weakens the deterrence power of municipal liability
by confining liability to those rare cases where the victim can prove a
pattern of Brady violations. Before Connick, the possibility of litiga-
tion and damages for a Brady violation attributable to inadequate
training constituted one of the few liability-based threats hanging over
district attorneys who otherwise might not have been adequately in-
centivized to invest resources in training. Such incentives are badly
needed: even though Brady rights are a crucial safeguard against
wrongful convictions and are known to be frequently violated,”? dis-

68 See Hardin v. Straub, 490 U.S. 536, 539 (1989); Burnett v. Grattan, 468 U.S. 42, 53
(1984); Thomas A. Eaton, Foreword, 35 GA. L. REV. 837, 838 n.4 (2001) (collecting cases dis-
cussing deterrence as a purpose of § 1983).

69 See John C. Jeffries, Jr., Compensation for Constitutional Tovts: Reflections on the Signifi-
cance of Fault, 88 MICH. L. REV. 82, 84 (1989).

70 Bernard P. Dauenhauer & Michael L. Wells, Corrective Justice and Constitutional Torts, 35
GA. L. REV. 903, 927 (2001).

71 Although some states statutorily provide for compensation in cases of actual innocence,
twenty-three states lack such laws, and others impose sharp limits on access to redress. See Com-
pensating the Wrongly Convicted, INNOCENCE PROJECT, http://www.innocenceproject.org/
Content/Compensating_The_Wrongly_Convicted.php (last visited Oct. 2, 2011).

72 See, e.g., Ken Armstrong & Maurice Possley, The Verdict: Dishonor, CHI. TRIB., Jan. 11,
1999, available at http://www.chicagotribune.com/news/watchdog/chi-o2o103trial1,0,479347.story
(reporting that 381 homicide convictions have been reversed since 1963 due to Brady violations).
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cipline for violations remains virtually nonexistent, and calls for im-
proved training abound in scholarly commentary.”? Fear of municipal
liability, or at least of litigation involving such a claim, may have
helped deter misconduct and promote the articulation of policies and
training regimes protective of rights like Brady.

Indeed, although the regulatory value of municipal liability ulti-
mately remains an unresolved empirical question, there are good rea-
sons in the Brady context to believe that it can promote reform.’* As
prosecutors’ offices have increased in size and developed more elabo-
rate management systems, head prosecutors have come to play “impor-
tant roles in shaping and communicating office culture and socializing
line prosecutors into that culture.””® District attorneys are thus well
positioned to implement Brady-protective best practices and training
regimes.”’® District attorneys are also elected officials prominent in
their local governments and, for that reason, may be especially respon-
sive to the potential for intrusive publicity and intense political pres-
sure attendant upon high-profile § 1983 litigation.”” Although office
policies do not create enforceable rights, improved training can create
potent safeguards. Connick makes such institutional redesign less likely.

The Connick Court’s inattention to the compensatory and deterrent
functions of municipal liability contributes to a deeper trend of limit-
ing the use of civil liability as a mechanism of prosecutorial accounta-
bility. Over the past few decades, the Court has granted prosecutors
absolute immunity against civil suits arising from their governmental
duties,”® rendered racially discriminatory enforcement of criminal laws
functionally unprovable,”® and bestowed complete immunity upon
chief prosecutors against claims alleging failure to train or supervise
staff 30 Modern prosecutors thus “exercise vast, almost limitless, dis-

73 See, e.g., Richard A. Rosen, Disciplinary Sanctions Against Prosecutorvs for Brady Viola-
tions: A Paper Tiger, 65 N.C. L. REV. 693, 73136 (1987); Ellen Yaroshefsky, Foreword: New
Perspectives on Brady and Other Disclosure Obligations: What Really Works?, 31 CARDOZO L.
REV. 1943, 1948-59 (2010).

74 For a more skeptical view, see Daryl J. Levinson, Making Government Pay: Markets, Poli-
tics, and the Allocation of Constitutional Costs, 67 U. CHI. L. REV. 345 (2000).

7S Stephanos Bibas, Prosecutorial Regulation Versus Prosecutovial Accountability, 157 U. PA.
L. REV. 959, 997 (2009).

76 See id. at 9g6.

77 Professor Myriam E. Gilles accordingly notes that publicity and information about office
practice revealed by discovery can “translate into the political currency that moves political ac-
tors.” Myriam E. Gilles, In Defense of Making Government Pay: The Deterrent Effect of Constitu-
tional Tort Remedies, 35 GA. L. REV. 845, 861 (2001); see also id. at 861-65.

78 Imbler v. Pachtman, 424 U.S. 409, 424—29 (1976).

79 See United States v. Armstrong, 517 U.S. 456, 470 (1996).

80 Van de Kamp v. Goldstein, 129 S. Ct. 855, 862—64 (2009).
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cretion, and the Supreme Court consistently has protected that discre-
tion and shielded them from meaningful scrutiny.”s!

Scholars have sounded alarms concerning the inadequacy of safe-
guards against abuse in light of these ever-expanding prosecutorial
immunities. Professional discipline and judicial sanctions are rarely
employed as penalties, even when a prosecutor has clearly exceeded a
constitutional limit.82 A combination of informational barriers, limits
on participation rights, and “tough on crime” politics has rendered
public controls largely ineffective.?® And studies focused on legislative
interventions,®* appellate review,° and criminal sanctions®® all reflect
similar themes of high aspiration and disappointed expectation.

Decisions like Connick that expand civil immunities around prose-
cutors thus segregate rights from remedies in a regulatory field lacking
alternative mechanisms to render prosecutors legally, politically, or
professionally accountable for the infliction of constitutional injuries.
Although rights and remedies are rarely perfectly congruent, this sus-
tained contraction in judicial remedies functionally shrinks the scope
of protections promised to the public.®?” That is particularly true
where, as here, the imperiled right is itself frequently defined more
narrowly in the offensive context of civil litigation than when asserted
defensively in criminal trials — a result of institutional pressures on
judges that creates a civil/criminal divide.3®

By straining doctrine to further limit municipal liability, and doing
so in the uniquely deregulated prosecutorial context, Connick runs
afoul of a deep constitutional norm favoring the attachment of reme-

81 Angela J. Davis, The Legal Profession’s Failure to Discipline Unethical Prosecutors, 36
HOFSTRA L. REV. 275, 276 (2007).

82 See Rachel E. Barkow, Institutional Design and the Policing of Prosecutors: Lessons from
Administrative Law, 61 STAN. L. REV. 869, 908 (2009). See generally Fred C. Zacharias, The Pro-
fessional Discipline of Prosecutors, 79 N.C. L. REV. 721 (2001).

83 See Stephanos Bibas, Essay, Transparency and Pavticipation in Criminal Procedure, 81
N.Y.U.L.REV. 911, 923-31 (2006).

84 See, e.g., Bibas, supra note 75, at 966 (discounting the likelihood of legislative reform).

85 See, e.g., Bennett L. Gershman, Reflections on Brady v. Maryland, 47 S. TEX. L. REV. 683,
715 (2006) (noting that appellate courts rarely reverse for failure to disclose).

80 See Shelby A.D. Moore, Who Is Keeping the Gate? What Do We Do When Prosecutors
Breach the Ethical Responsibilities They Have Sworn to Uphold?, 47 S. TEX. L. REV. 801, 826—
27 (2006).

87 See Daryl J. Levinson, Rights Essentialism and Remedial Equilibvation, 99 COLUM. L.
REV. 857, 858 (1999) (“Rights are dependent on remedies not just for their application to the real
world, but for their scope, shape, and very existence.”).

88 See Jennifer E. Laurin, Rights Translation and Remedial Disequilibvation in Constitutional
Criminal Procedure, 110 COLUM. L. REV. 1002, 1006—07 (2010) (noting that “nominally identical
criminal procedure rights take on different contours in the criminal and civil realms,” as judges
dealing with Miranda, Brady, and suggestive identification claims “limit[] the availability of civil
relief for what would unquestionably be deemed a constitutional violation in the criminal con-
text,” id. at 1006).
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dies to rights. As Professor Richard H. Fallon, Jr., writes, even though
“Marbury’s promise of a remedy for every rights violation is better
viewed as a flexible normative principle than as an unbending rule,”
modern law governing remedies recognizes a “quasi-managerial social
interest in maintaining mechanisms of judicial oversight that are ade-
quate to keep government generally, albeit not perfectly, within the
bounds of law.”®® Connick thus continues a dangerous trend — and
abrogates norms of constitutional remedy — by even more radically
segregating rights from remedies in the context of Brady violations.
Rather than read Canton so narrowly, the Court should instead
have recognized that precedent, statutory purpose, and constitutional
norms all favored a finding of liability against Connick. The rhetoric
of its opinion, which barely mentions that an admitted constitutional
violation led to the tragedy of a wrongful conviction, reveals the
Court’s apparent indifference to the potential for miscarriages of jus-
tice inherent in its aggressively limited jurisprudence. Rather, the
moral it takes from John Thompson’s story is one of civil liability gone
too far. Yet perhaps the real story — or at least the most important
one — involves abdication of the judicial duty to remedy and prevent
the sorts of abuses that might someday cost an innocent man his life.

B. Freedom of Information Act

Personnel Exemption. — The Freedom of Information Act! (FOIA)
requires federal agencies to make information public upon request,?
but FOIA also provides nine categorical exemptions to this require-
ment in order to prevent harmful releases of information.® Strangely,
though, none of the exemptions explicitly protect the public safety.
Courts have long worked around this problem by reading Exemption
2, which pertains “to matters that are . . . related solely to the internal
personnel rules and practices of an agency,” to include disclosures that
would facilitate lawbreaking. Last Term, in Milner v. Department of
the Navy,> the Supreme Court held that this construction is not per-
missible® and that Exemption 2 does not apply to “data and maps used
to help store explosives at a naval base in Washington State.”” Al-
though the Court perfunctorily suggested that other exemptions might
guard the data and maps sought in Milner, the practical effect of its
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