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ARBITRATION, “PSEUDO-CONTRACT,” 
AND OBJECTIVE THEORY† 

Todd D. Rakoff∗ and Jed S. Rakoff∗∗ 

In their thoughtful and provocative article, Pseudo-Contract and 
Shared Meaning Analysis,1 Professors Robin Bradley Kar and Margaret 
Jane Radin argue that contract — that is, the presumptively enforceable 
agreement of the parties — should be limited to the “shared meaning” 
of the parties, and that the boilerplate surrounding that shared meaning 
in modern form contracts (such as the online “terms and conditions” to 
which one clicks “I agree”) should be treated as “pseudo-contract” with 
no direct claim to enforceability.  They go on to specify how “shared 
meaning” is created and how it is to be identified, and they provide 
several examples of their theory in action.  In this Response, we discuss 
their theory with special regard to its application to boilerplate stipula-
tions providing for mandatory arbitration of disputes. 

Fundamentally, Kar and Radin rest their argument on two proposi-
tions.  First, normatively in contract law “the central focus of justifica-
tion is on the enforcement of common terms that parties agree to when 
they form contracts.”2  Second, creation of this shared meaning in turn 
“depends on an implicit presupposition of cooperative language use to 
form a contract.”3  Much, but not all, boilerplate, they argue, cannot 
meet these standards.4 

These propositions face more substantial doctrinal difficulty than the 
article seems to recognize.  We begin with their proposition that contract 
law focuses on the enforcement of shared understandings both parties 
agree on.  “Contract meaning is shared meaning.”5  This seems to call 
forth the old adage that there needs to be a “meeting of the minds” to 
form a contract.  But it is hornbook law that this maxim has been over-
taken — for a century now — by the “objective” theory of contracts that 
favors the reasonable outsider’s interpretation of what the parties  
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said or did.6  The position the article takes needs, we think, further  
investigation. 

Kar and Radin (following, in their words, the philosopher Paul 
Grice) distinguish “between ‘speaker meaning’ (or what a speaker in-
tends when he or she utters a sentence) and ‘sentence meaning’ (or what 
a sentence means independent of its occasion of use).”7  “Sentence mean-
ing” appears akin to what is often in legal discussions called “plain 
meaning.”8  Kar and Radin reject the proposition that contractual lan-
guage can be understood without providing some context within which 
to interpret it.  They are very persuasive in their demonstration that 
trying to understand a sentence without assuming some “occasion of 
use” simply does not work.  Thus, for example, if someone says to you, 
“This car is worth $1500 but I can give it to you for $1000,” the sentence 
by itself could be taken on its face to simply be two statements of fact, 
or maybe even a description of a partial gift, whereas once we know it 
is uttered by a used-car salesperson on a car lot, it seems clear that the 
speaker was making an offer of a deal that you might or might not ac-
cept, with binding consequences. 

But Kar and Radin are too quick to assume that once one abjures 
acontextual readings, the only sensible goal is to locate shared meanings.  
Perhaps misled by Grice’s suggestion that the alternative to plain mean-
ing is the speaker’s meaning, they fail to consider the possibility that, in 
context, a speaker and a listener might not have a common understand-
ing.  Choosing between the parties’ meanings need not be based simply 
on the words used, and indeed the best common law cases employing 
the “objective theory” have not been so restricted.9  These cases say that 
if the speaker meant X and the listener heard Y, then if, in context, the 
reasonable observer would also have understood the statement to mean 
Y, the listener’s meaning prevails.10  These cases might be justified by 
the need to protect reasonable reliance, or simply by the desire not to 
upset contracts every time the parties’ subjective understandings  
differed to any degree as the “meeting of the minds” theory seems to 
require.11 

How does this “objective theory” apply to boilerplate?  In a contract 
formed by a (now-old-fashioned) exchange of letters, the recipient’s un-
derstanding of the meaning of a letter, if also the view of the reasonable 
person aware of the context, would be protected.  Receipt of a reply 
letter saying “I agree to the terms you sent me” would form a contract 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 6 1 E. ALLAN FARNSWORTH, FARNSWORTH ON CONTRACTS § 3.6, at 208 (3d ed. 2004). 
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on the previously communicated terms.  By extrapolation, one could 
argue that the recipient of a computer-clicked “I agree” could reasonably 
believe that the many pages of boilerplate text, assuming they were 
available, had been agreed to. 

But that extrapolation ought to fail — not because there is a lack of 
common meaning (which the “objective theory” allows), but because (a) 
the reasonable person, at least in context, would know that the party 
who clicked “I agree” was unlikely to have read, let alone in fact have 
agreed to, all the boilerplate pages, and, because (b) even the recipient 
of “I agree” would not in fact really believe that its sender had read, let 
alone agreed to, the boilerplate.12  Perhaps all that needs to be said, then, 
is that Kar and Radin rightly, but perhaps too quietly, reject the appli-
cation of the objective theory of contracts to modern boilerplate.  To 
accept that application would be (to use their pun on Thomas Kuhn’s 
famous “paradigm shift”) to engage wrongly in a “paradigm slip” — that 
is, in the ever-more extreme circumlocutions that are required to make 
modern computerized boilerplate fit within even the objective theory’s 
view of agreement.13  As regards this type of arrangement, Kar and  
Radin are right to say that only “common meaning” ought to be en-
forced.  As to the problem of upsetting too many deals, Kar and Radin 
sensibly say that, even if much boilerplate ought to be ignored, those 
provisions that are actually agreed upon ought still to be enforced.14 

The connection between existing contract doctrine and Kar and  
Radin’s other fundamental proposition, the “presupposition of coopera-
tive language use,” needs more extensive discussion.  Kar and Radin 
present their approach as based on linguistics, on what they term “max-
ims” about how language is used, or ought to be used, to create joint 
meaning.15  This is not an argument about what needs to be done re-
garding boilerplate in order to achieve substantive fairness or to rectify 
social power imbalances, but rather is presented as being in furtherance 
of freedom of contract.  Here, as elsewhere, they tend to treat the insights 
of linguistic philosopher Paul Grice as if they were established truths 
just waiting to be turned into legal rules, which may be more weight 
than these admittedly helpful insights can bear.  Insofar as Kar and  
Radin connect his theories with existing doctrine, they suggest that 
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much of what they describe as linguistic cooperation might be rechar-
acterized under existing contract law as an extension of the doctrine of 
good faith.16 

As the hornbook says, the received doctrine is that “American law 
imposes no general duty to negotiate a contract in good faith.”17  Instead, 
the duty of good faith toward one’s partner arises only after the parties 
have entered a contract.  This does not mean, of course, that there are 
no restraints on what can be said or done during negotiation, but rather 
that those limits are expressed by the less restrictive doctrines of fraud, 
misrepresentation, and duress.  By means of some very well-argued ex-
amples, Kar and Radin claim that formation of a contract depends on 
the cooperative use of language that goes beyond these limits.  We think 
they are right, up to a point. 

Kar and Radin have an extended discussion of this interchange:  
Amber, a homeowner, says to Paolo, a professional housepainter: “If you 
paint my house, then I will pay you $1000”; and Paolo replies: “I accept.”  
The authors convincingly show that the conclusion of the law, that in 
this conversation Paolo has promised to paint and Amber has promised 
to pay, depends on inferences from the background assumption that  
Amber and Paolo are trying to cooperate to make a contract (rather than 
simply stating facts or making a prediction).18  This result is an act of 
interpretation — based in good part on a factual judgment as to what 
is probable, but also to some degree on a normative determination to 
treat as legally irrelevant the possibility that the parties were trying to 
trick each other. 

The same sort of analysis can be used to show that many of the 
recognized legal obligations of good faith in performance carry over to 
good faith in contract formation.  Suppose that, in a negotiation for the 
sale of a house, the buyer agrees to the seller’s price by saying: “I’ll pay 
what you are asking, contingent on my getting a mortgage for ninety 
percent of the price at five percent interest or less.”  The cases say that, 
once this deal is suitably reduced to writing, the buyer has promised not 
only to go through with the deal if he gets the mortgage, but also to 
make reasonable efforts to try to get a mortgage on the stated terms.19  
So stated, it is an example of the obligation to perform in good faith.  
But it would also be fair to say that the rule relieves the seller during 
the negotiation of having to respond: “And do you promise to try to get 
that mortgage?” and from proceeding to get such an explicit commit-
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 16 See id. at 1153–54. 
 17 STEVEN J. BURTON & ERIC G. ANDERSEN, CONTRACTUAL GOOD FAITH § 8.2.1, at 330 
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 19 E.g., Fry v. George Elkins Co., 327 P.2d 905 (Cal. Dist. Ct. App. 1958).  This case is discussed 
in BURTON & ANDERSEN, supra note 17, § 3.4.2.5, at 105. 
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ment from the buyer.  In effect, it represents a legal obligation, in con-
text, for the buyer to be speaking cooperatively to get a sensible deal 
done. 

Good faith in performance carries over to good faith in negotiation 
at least this far, which would seem to be further than the law of duress, 
fraud, or misrepresentation would go.  But the obligation of good faith 
in performance stretches across a broad band of possible courses of ac-
tion and sometimes requires parties already in contracts to place the 
interests of other parties on an equal (perhaps even superior) basis to 
their own.20  As the obligation increases, it seems based less on a judg-
ment as to what the parties actually meant, and more on a judgment as 
to what, in the circumstances, is a fair result, all parties’ interests con-
sidered.  If one accepts the idea that parties are allowed to be more self-
interested during negotiations than they are entitled to be after a deal is 
closed, it is harder to say that these further results also carry over to the 
process of contract formation.  It is especially hard to say so if the basis 
for asserting the claim to good faith in contract formation — for assert-
ing a requirement of adherence to the cooperative use of language — is 
meant to be purely linguistic, purely based on what is needed to create 
shared meaning. 

Kar and Radin make use of the carryover from good faith in perfor-
mance or enforcement to good faith in contract formation to support 
some of their more particular specifications of what is involved in the 
cooperative use of language endeavoring to reach a contract.21   There, 
seemingly as part of their effort to conform the law to what they perceive 
as Grice’s linguistic rules, they seem at times to go beyond the fair reach 
of the argument.  For example, they say that “[p]arties who use language 
cooperatively to contract” have to obey “The Contractual Maxim of Re-
lation,” which includes committing themselves to a contract only when, 
among other things, “they mean to confer legal standing on the other 
party to be able [to] demand compliance, [and] to grant that party the 
power to invoke the formal power of the state in cases of noncompli-
ance.”22  The degree of caring for the interests of the opposing party here 
called for seems to us to rest on considerations of substantive justice that 
go beyond what an interpretation of cooperative behavior in the context 
of self-interested bargaining can sustain.  How adequate proposed rem-
edies are — whether, for example, having only the power to terminate, 
after notice, all further dealings is a sufficient remedy — is something, 
as a matter of general contract law applied to an ordinary negotiation, 
one would leave to each side to decide for itself.  Disobeying the sup-
posed maxim would not, it seems to us, prevent the production of a 
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 20 See Todd D. Rakoff, Commentary, Good Faith in Contract Performance: Market Street As-
sociates Ltd. Partnership v. Frey, 120 HARV. L. REV. 1187, 1194–95 (2007). 
 21 See Kar & Radin, supra note 1, at 1150–54. 
 22 Id. at 1153. 
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shared meaning.  (Concealment, or deception as to the effect of proposed 
language, would, of course, be a different matter.) 

Kar and Radin also suggest a possible nondoctrinal method for as-
certaining the degree to which particular contract terms do, or don’t, 
present shared meanings reached through proper cooperation.  They 
state: 

  We suggest that courts imagine that all of the written and digital text 
exchanged during contract formation is converted into oral form and takes 
place in a face-to-face conversation between the relevant parties.  With re-
spect to any disputed boilerplate text, courts can then ask the following 
question: 
  Could this boilerplate text have plausibly contributed to an oral conver-
sation that contributes terms to a contract consistent with the presupposi-
tion that both parties were observing the cooperative norms that govern 
language use to form a contract?23 

They are clear that they are not claiming that oral contracting is an 
obligatory ideal, but are rather presenting it as a heuristic tool to help a 
court determine what genuinely constitutes shared meaning.24  But we 
are frankly skeptical that any state or federal court could readily engage 
in this exercise in imagination, or would want to. 

Courts of first instance are, of necessity, tied to the record before 
them.  In matters relating to contract interpretation and enforcement, it 
is a contested question how much of the context surrounding the making 
of the contract is properly admissible.25  We agree with Kar and Radin 
that, as regards the kind of contracts under discussion, having the court 
pay attention to the context under which boilerplate text is presented 
and “accepted” makes sense; our prior discussion of how we would apply 
the objective theory of interpretation assumes as much.  This means 
having recourse to documents, electronic images, and testimony that 
show how the actual text at issue was formed.  But if, instead, a court, 
following the Kar and Radin suggestion, were asked to use its imagina-
tion to conjecture whether a given term could have been the product of 
a fictional oral conversation where “both parties were observing the co-
operative norms that govern language [according to Grice],”26 the court 
would hardly know where to begin, let alone what rule of law empowers 
the court to render a decision based on such imagined facts not part of 
the record.  So, while we agree with Kar and Radin that ignoring a great 
deal of boilerplate language is closer to reality than crediting it as if it 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 23 Id. at 1167. 
 24 Id. at 1168. 
 25 Compare Pac. Gas & Elec. Co. v. G.W. Thomas Drayage & Rigging Co., 442 P.2d 641 (Cal. 
1968) (Traynor, C.J.), with Trident Ctr. v. Conn. Gen. Life Ins. Co., 847 F.2d 564 (9th Cir. 1988) 
(famous dispute as to reach of the parol evidence rule). 
 26 Kar & Radin, supra note 1, at 1167.  
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were a negotiated text, we think the discovery of the actual shared 
meaning in any given case must be based on facts in the record, and 
reasonable inferences therefrom, rather than on a somewhat squishy ex-
ercise in imagination. 

With these comments regarding their general theory in mind, we turn 
now to Kar and Radin’s application of their approach to the very salient 
topic of boilerplate that requires that disputes be arbitrated, which usu-
ally also implies that class actions cannot be brought.27  This topic is of 
great interest to us,28 and, judging from the several times they treat it, 
to Kar and Radin as well. 

The Federal Arbitration Act29 provides that “[a] written provision in 
any . . . contract . . . to settle by arbitration a controversy thereafter aris-
ing out of such contract . . . , shall be valid, irrevocable, and enforceable, 
save upon such grounds as exist at law or in equity for the revocation of 
any contract.”30  The Supreme Court in recent years has accepted case 
after case under the Act, and has proven to be enthusiastic for giving it 
the broadest application.31  The result of these decisions, generally 
stated, is that the Act applies fully to state, as well as federal, courts and 
that the only legal doctrines that meet the “save upon” clause are doc-
trines that qualify as part of a state’s general law of contracts (and 
maybe not even then).32  Many of the cases, as Kar and Radin point out, 
have allowed firms to enforce mandatory arbitration provisions adopted 
through boilerplate contracts.33  The only way to meet such decisions, 
short of congressional action to revise the Act, is to provide a general 
theory of contracts that would make these provisions unenforceable, or 
sometimes unenforceable, on grounds applicable to other contractual 
provisions as well.  This Kar and Radin claim to have done.  (Indeed, 
one might suspect that one of the main motivations for writing the arti-
cle was to provide a general theory of contracts, satisfying the require-
ments of the Supreme Court, that argues against the routine enforcea-
bility of these particular boilerplate clauses.) 
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 27 Cf., e.g., Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407, 1418 (2019) (describing the Court’s finding 
that general contracts principles that would bar class action waivers or impose class arbitration are 
preempted by the Federal Arbitration Act). 
 28 See Meyer v. Kalanick, 200 F. Supp. 3d 408 (S.D.N.Y. 2016) (Rakoff, J.), vacated sub nom. 
Meyer v. Uber Techs., Inc., 868 F.3d 66 (2d Cir. 2017). 
 29 9 U.S.C. §§ 1–16 (2012). 
 30 Id. § 2. 
 31 See, e.g., Lamps Plus, 139 S. Ct. at 1415; Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1632 (2018); 
AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 351–52 (2011). 
 32 See AT&T Mobility, 563 U.S. at 351–52 (holding that the fact that state’s law prohibited 
waiver of class action rights in any adhesion contract, whether contract also provided for arbitration 
or not, did not prevent Federal Arbitration Act from overriding the state’s law in order to prohibit 
class action in an arbitration proceeding). 
 33 See Kar & Radin, supra note 1, at 1203–06. 
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Kar and Radin provide two lines of argument.  One rests on the 
claim, already discussed, that it is part of the cooperative use of language 
to form a contract that each side give and receive legally enforceable 
commitments.  Arbitration provisions obliterating class actions for 
claims that would otherwise not be worth litigating, Kar and Radin say, 
are in “hidden conflict” with this principle and therefore should be 
treated as unenforceable “pseudo-contract.”34  For reasons already 
stated, we are not inclined to follow this argument.  It seems to us to 
rely on unstated normative premises as to the adequacy of various rem-
edies that are not fairly derivable from Kar and Radin’s general linguis-
tic framework. 

We prefer the more capacious argument that Kar and Radin make 
about long boilerplate contracts in general: “terms and conditions” to 
which the other party merely clicks “I agree” do not, and are not meant 
to, generate shared meaning.35  Kar and Radin express this conclusion 
in terms of their hypothetical oral negotiation, supposing, not unreason-
ably, that any conversation would have been terminated long before the 
last provision had been read.36  While as already said we see little use 
in that hypothetical test, it seems to us that the same result follows from 
the well-known realities, often part of the record, that the form terms 
were not in fact read and were not reasonably expected to be read.  The 
boilerplate terms, to use Kar and Radin’s language, were not introduced 
“into a cooperative linguistic exchange that aimed at producing a com-
mon meaning of the parties.”37  Once the term providing for arbitration, 
like any other term, is not enforceable for this reason, it simply drops 
away in favor of the legally provided default rule, which, in this case, is 
enforcement through a civil action, including a class action when other-
wise allowed. 

The conclusion would seem to be, as Kar and Radin put it: “Parties 
are, of course, still free to agree in advance to arbitrate a broad range of 
disputes.  But they cannot agree to arbitration without actually doing 
so as part of the common meaning of the parties.”38  Which, of course, 
raises this question: If presenting long boilerplate text into a routine 
transaction, and then relying on an unrealistic “duty to read” and a 
clicked “I agree” violates norms of cooperation and gives the objective 
observer no reason to think that the text has been agreed to, what suf-
fices?  Kar and Radin sensibly say that the answer depends on context, 
and advise that “[v]endors that hope to use boilerplate text to produce a 
common meaning of the parties would therefore need to choose their 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 34 Id. at 1205. 
 35 See id. at 1175–79. 
 36 Id. at 1176–77. 
 37 Id. at 1177. 
 38 Id. at 1206. 
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battles wisely and find innovative ways of cooperatively communicating 
those terms that are the most essential to their proposed contracts.”39  
The example Kar and Radin offer to flesh out this generality — discuss-
ing a different form provision — gives a purchaser of a license to hear 
a song two choices (single-platform listening or multiple-platform listen-
ing) at explicitly different prices;40 much the same commonly happens 
when one rents a car and has to choose among various insurance op-
tions.  But if the underlying issue is whether the parties share meaning 
as to what has been agreed, the offering of a choice would not seem to 
be required; and a state statute or court decision saying that parties need 
to be offered a choice specifically to accept or reject arbitration would 
seem to run afoul of the Federal Arbitration Act, at least as the Supreme 
Court understands it.41 

As regards arbitration, then, the argument seems to come to this: 
once we understand the enforcement of a contract term as based on the 
existence of an agreed shared meaning, or what can reasonably be 
thought to be one, a boilerplate agreement to resort exclusively to arbi-
tration has to have been made both clear and obvious to the other party 
to be enforceable; but once that has been done, the party wanting the 
arbitration provision is free to insist on it as the price of agreeing to the 
contract on its part.  That, to us, seems as far as an argument based on 
the interpretation of the parties’ use of language in context can go. 

No doubt this proposal is preferable to those cases that seem to ac-
cept the merest chance that a text might be read by someone as adequate 
to make it binding.  But what is its practical effect?  Assuming Kar and 
Radin’s framework, as we have reconstructed it, were in force, we sus-
pect that many firms would decide that a provision for mandatory ar-
bitration, sans class action, would be, to repeat Kar and Radin’s words, 
among “those terms that are the most essential to their proposed con-
tracts.”42  However forthright these firms had to be, they would try to 
insist on its inclusion in their contracts with consumers and with em-
ployees.  Would they succeed?  This is no longer a question of interpre-
tation, but rather a matter of the social and economic dynamics of par-
ticular situations.  Individuals faced with terms that firms insist on are 
rarely in a position to bargain for different language.  Of course, they 
can, legally speaking, walk away; but they will in fact walk away only 
if there is a realistic alternative that is available.  The real question as 
to practical effect, then, is whether making a given firm’s arbitration 
term perspicuous to the parties asked to adhere to it will generate 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 39 Id. at 1179. 
 40 See id. at 1178. 
 41 In Doctor’s Associates, Inc. v. Casarotto, 517 U.S. 681 (1996), Montana required that any 
contract providing for mandatory arbitration had to specify that feature in underlined capital letters 
on the first page of the contract; even this purely heuristic regulation was held to violate the Act.  
Id. at 683, 687–88. 
 42 Kar & Radin, supra note 1, at 1179. 
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enough resistance among enough people to provide the basis for other 
firms in the market to compete by offering contracts without an arbitra-
tion provision.  If so, as regards arbitration, using the Kar and Radin 
analysis will generate a real increase in contractual freedom.  If not, it 
will only generate an awareness of a choice that exists in theory but has 
not been made real. 

We do not know what will in fact happen — and given the im-
portance of the issue, we are hesitant to remit it to uncertain market 
dynamics.  Kar and Radin’s approach is, in the end, tethered to the fact 
that it is a method of interpretation employed in the quest for freedom 
of contract.  As the great sociologist Max Weber long ago pointed out, 
freedom of contract often increases the options open to those with eco-
nomic or social power, but often decreases the freedom of those who 
lack it.43  Even taking freedom of contract as the background norm, 
society often removes particular items from its sphere.  How far to go in 
making any particular social arrangement subject to contractual free-
dom depends on judgments as to both the importance of the arrange-
ment and the circumstances in which the freedom will be used.  Making 
arbitration a matter to be arranged at will between the parties, when 
the parties are consumer and firm (rather than two commercial entities) 
or single employee and large employer (rather than union and employer) 
seems a mistake to those who, like us, believe that access to the courts 
is a foundational right that protects against all sorts of social abuses.  
Kar and Radin’s approach is an improvement over cases that allow 
mandatory arbitration to be hidden in fine print; it at least raises the 
possibility of creating countervailing social forces.  But as regards arbi-
tration specifically, our first choice would be to amend the Federal Ar-
bitration Act to undo much of what the Supreme Court has found in it. 

 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 43 2 MAX WEBER, ECONOMY AND SOCIETY 729 (Guenther Roth & Claus Wittich eds., 
Ephraim Fischoff et al. trans., Univ. of Cal. Press 1978) (1922). 


