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Legislative standing is litigated with increasing frequency,1 and yet 
it is characterized by “various ad hoc pronouncements” amounting to “a 
grab bag of inconsistent rationales that offer little guidance to litigants 
and lower courts.”2  The doctrine encompasses “a multitude of distinct 
and unrelated types of claims that have little in common other than the 
presence of a legislative litigant.”3  According to one observer, failure to 
adequately distinguish between these claims has created “a mess.”4   

Last Term, in Virginia House of Delegates v. Bethune-Hill (Bethune-
Hill II),5 the Supreme Court held Virginia’s House of Delegates did not 
have standing to appeal a decision that its legislative districts were  
unconstitutional.6  In dissent, Justice Alito critiqued the majority for 
what he saw as an impermissible blurring between congressional stand-
ing and state legislative standing, the former of which implicates  
separation-of-powers concerns that, he argued, are not present in the 
latter.7  If Justice Alito were correct that separation-of-powers concerns 
only impact congressional standing, then such standing would always 
be harder to achieve than state legislative standing — assuming other-
wise similar circumstances8 — and Bethune-Hill II could easily be ex-
tended to congressional standing cases.  However, while Justice Alito’s 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 For example, the U.S. House of Representatives recently stepped in to defend the Affordable 
Care Act, after the Trump Administration declined to do so.  David G. Savage, White House Law-
yers Aim to Scrap the Entire Affordable Care Act.  One Critic Says That’s “Legal Nuttery,” L.A. 
TIMES (May 3, 2019, 2:23 PM), https://www.latimes.com/politics/la-na-pol-healthcare-trump-court-
texas-challenge-obamacare-20190503-story.html [https://perma.cc/LZL3-T6ZP]. 
 2 Matthew I. Hall, Making Sense of Legislative Standing, 90 S. CAL. L. REV. 1, 3–5 (2016); see 
also Jonathan Remy Nash, A Functional Theory of Congressional Standing, 114 MICH. L. REV. 
339, 342 (2015).  
 3 Hall, supra note 2, at 4.  It includes questions of whether legislators have suffered an individ-
ual injury sufficient to invoke standing, whether there have been injuries to a legislature’s powers, 
whether a legislature has been injured by a failure to enforce or defend laws, and whether a legis-
lature can have standing on behalf of the larger government.  Id. at 4–5.  These questions go not to 
whether one can argue in court — rather, “[s]tanding is the authority to invoke a court’s jurisdiction 
and thereby subject others to judicial process.”  Tara Leigh Grove, Standing Outside of Article III, 
162 U. PA. L. REV. 1311, 1359 (2014).   
 4 Hall, supra note 2, at 5. 
 5 139 S. Ct. 1945 (2019).  
 6 Id. at 1950.   
 7 See id. at 1958 (Alito, J., dissenting).     
 8  See, e.g., Nat Stern, The Indefinite Deflection of Congressional Standing, 43 PEPPERDINE L. 
REV. 1, 37 (2015) (“The Supreme Court’s resistance to standing by members of Congress to represent 
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concern about blurred lines has merit, his critique is ultimately  
misguided.  Justice Ginsburg’s majority opinion relied on state legisla-
tive standing cases, and the congressional standing cases she cited are 
not necessary for her conclusion.  Further, the Court has previously 
characterized separation of powers in this context as a limit on federal 
judicial power, rather than legislative.  These judicial separation-of-
powers concerns are certainly relevant to state legislative standing ques-
tions in federal court.  The difference between state and federal legisla-
tive standing is important, but it is not as simple as Justice Alito argued.  
Courts should therefore be cautious in extending Bethune-Hill II to the 
federal context. 

After the 2010 Census, Virginia’s state legislature redrew the state’s 
legislative districts.9  One stated goal in the process was compliance with 
section 5 of the Voting Rights Act10 (VRA) and its prohibition of retro-
gression in the ability of minority communities to elect their candidates 
of choice.11  In an effort to achieve this goal, legislators ensured that 
twelve House districts had black voting-age populations of at least fifty-
five percent.12  The maps were passed by the legislature and received 
preclearance from the U.S. Department of Justice.13 

Shortly after, several voters sued in federal court, alleging an Equal 
Protection Clause violation.14  Although the suit was brought against 
other state entities, the House of Delegates and its Speaker intervened 
to defend the districts.15  A three-judge district court panel16 ruled for 
the State, finding race was not the predominant factor in drawing eleven 
of the twelve districts, and in the twelfth, the use of race was narrowly 
tailored to further a compelling interest in avoiding retrogression.17   

On appeal, the Supreme Court, in an opinion by Justice Kennedy, 
upheld the lower court’s ruling on the twelfth district but vacated and 
remanded in regard to the other eleven districts.18  It held that compli-
ance with traditional redistricting principles alone cannot disprove  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
the federal government in federal court has not extended to legislative standing by state legislators 
under state law.”). 
 9 Bethune-Hill v. Va. State Bd. of Elections (Bethune-Hill I), 137 S. Ct. 788, 795 (2017).  
 10  Pub. L. No. 89-110, 79 Stat. 437 (codified as amended in scattered sections of 52 U.S.C.). 
 11 Id.  It was not until after the redistricting process was completed that the U.S. Supreme Court 
issued Shelby County v. Holder, 570 U.S. 529 (2013), invalidating the formula that had been used 
to subject jurisdictions like Virginia to preclearance under the VRA.  Id. at 551–57. 
 12 Bethune-Hill I, 137 S. Ct. at 794. 
 13 Id. at 796.  
 14 Id.  
 15 Bethune-Hill II, 139 S. Ct. at 1950.  
 16 Per federal law, “an action . . . challenging the constitutionality of . . . the apportionment of 
any statewide legislative body” must be heard by a three-judge district court panel, 28 U.S.C. 
§ 2284(a) (2012), and is directly appealable to the U.S. Supreme Court, id. § 1253.  
 17 Bethune-Hill I, 137 S. Ct. at 796–97.  
 18 Id. at 794–95.  
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racial gerrymandering.19  The proper standard requires a court to  
consider all available evidence and decide whether race was the “pre-
dominant motive for the design of the district as a whole.”20  The Court 
remanded this question to the district court.21 

After a new bench trial, the district court panel found that race had 
been the predominant factor in the eleven districts, and “the intervenors 
ha[d] not [shown] that the legislature’s use of race was narrowly tailored 
to achieve the compelling state interest of compliance with Section 5 of 
the VRA.”22  Thus, the map violated the Equal Protection Clause.   
However, the court gave the legislature a chance to draw new maps.23   
Virginia’s Attorney General subsequently announced that the State 
would not appeal the decision; however, the State House filed its own 
appeal.24  The State defendants moved to dismiss the appeal, arguing 
that the intervenor House did not have standing to challenge the lower 
court’s decision.25  Further, when the legislature failed to pass a new 
plan by the court’s deadline, “that court entered a remedial order delin-
eating districts for the 2019 election.”26  The House appealed that order 
as well, and the defendants again moved to dismiss.27 

The Supreme Court granted the motions to dismiss, holding that the 
intervening House of Delegates did not have standing to appeal.28   
Writing for the Court, Justice Ginsburg29 noted the basic requirements 
of Article III standing: “a concrete and particularized injury, that . . . is 
fairly traceable to the challenged conduct, and . . . is likely to be re-
dressed by a favorable decision.”30  To appeal a decision the primary 
party has declined to challenge, an intervenor must independently 
demonstrate standing.31  Justice Ginsburg concluded that the House, “a 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 19 Id. at 798–99.  
 20 Id. at 800.  
 21 Id.  
 22 Bethune-Hill v. Va. State Bd. of Elections, 326 F. Supp. 3d 128, 137 (E.D. Va. 2018).  
 23 Id. at 181 (quoting Page v. Va. State Bd. of Elections, No. 3:13cv678, 2015 WL 3604029, at 
*18 (E.D. Va. June 5, 2015)).  
 24 Bethune-Hill II, 139 S. Ct. at 1950.  
 25 Id.  
 26 Id. at 1950 n.1.  
 27 Id.  
 28 Id.  
 29 Justice Ginsburg was joined by Justices Thomas, Sotomayor, Kagan, and Gorsuch.  
 30 Bethune-Hill II, 139 S. Ct. at 1950.  Such outlines of the traditional requirements of Article 
III standing are common in the Court’s legislative standing cases.  See, e.g., Ariz. State Leg. v. Ariz. 
Indep. Redistricting Comm’n, 135 S. Ct. 2652, 2663 (2015) (quoting Arizonans for Official English 
v. Arizona, 520 U.S. 43, 64 (1997)).  However, as Professor Richard Fallon has observed, “it is un-
derstandable that concepts advanced with private challenges to governmental action in mind[, such 
as these traditional requirements,] would apply awkwardly to later cases in which governments and 
their officials claimed standing as plaintiffs or appellants.”  Richard H. Fallon, Jr., The Fragmenta-
tion of Standing, 93 TEX. L. REV. 1061, 1105 (2015). 
 31 Bethune-Hill II, 139 S. Ct. at 1951.   
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single chamber of a bicameral legislature,” did not have standing either 
as a representative of the state’s interests or independently.32 

Justice Ginsburg began by rejecting the House’s argument that it 
could step in for the State.33  Had the State designated the House to 
appeal on its behalf and had the House asserted the State’s interests, 
standing could be transferrable — however, neither occurred.34   
Virginia law gives the state attorney general the exclusive responsibility 
to represent the State in civil litigations.35  And “the House never indi-
cated in the District Court that it was appearing” as the State’s  
representative — rather, “[t]hroughout this litigation, the House has pur-
ported to represent its own interests.”36 

Next, Justice Ginsburg rejected three arguments put forward by the 
House asserting it had suffered an injury sufficient to merit standing on 
its own behalf.  First, the House was not injured simply because of “its 
role in enacting redistricting legislation.”37  Under the state constitution, 
the entire legislature controls redistricting — not the House alone.38  
This fact differentiates the case from Arizona State Legislature v.  
Arizona Independent Redistricting Commission,39 where the Court al-
lowed “the Arizona House and Senate — acting together — to challenge” 
the creation of an independent redistricting commission by popular ini-
tiative.40  And that popular initiative “permanently deprived the legisla-
tive plaintiffs of their role in the redistricting process,”41 whereas this 
court order only altered the current maps.42  Justice Ginsburg also dis-
tinguished Coleman v. Miller,43 in which the Court allowed twenty state 
legislators to challenge the allegedly illegal ratification of an amendment 
they had voted against.44  Unlike Coleman, Bethune-Hill II did not in-
volve a question of whether legislators’ votes had been nullified, despite 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 32 Id. at 1950–51.  
 33 Id. at 1951.  
 34 Id.  
 35 Id. at 1951–52.  Justice Ginsburg noted that other states have empowered their legislative 
houses to defend the state’s laws.  Id. at 1952.  “But the choice belongs to Virginia, and the House’s 
argument that it has authority to represent the State’s interests is foreclosed by the State’s contrary 
decision.”  Id. 
 36 Id. 
 37 Id.  
 38 Id. 
 39 135 S. Ct. 2652 (2015).  
 40 Bethune-Hill II, 139 S. Ct. at 1953.  The Court rejected an analogy to INS v. Chadha, 462 
U.S. 919 (1983), where the Court allowed the House and Senate to defend a statutory congressional 
veto, because Chadha did not clearly address the House and Senate’s individual standing and the 
statute in question “granted each Chamber of Congress an ongoing power . . . that each House could 
exercise independent of any other body.”  Bethune-Hill II, 139 S. Ct. at 1954 n.5.   
 41 Bethune-Hill II, 139 S. Ct. at 1954. 
 42 Id. at 1949–50. 
 43 307 U.S. 433 (1939).  
 44 Bethune-Hill II, 139 S. Ct. at 1954.  
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having been sufficient to block the legislative act.45  The Court  
analogized Bethune-Hill II to a congressional standing case, Raines v. 
Byrd,46 writing that “[j]ust as individual members lack standing to  
assert the institutional interests of a legislature, . . . a single House of a 
bicameral legislature lacks capacity to assert interests belonging to the 
legislature as a whole.”47 

Second, the House was not injured by virtue of “altered district 
boundaries [that] may affect its composition.”48  Justice Ginsburg distin-
guished Sixty-Seventh Minnesota State Senate v. Beens,49 where the 
Court allowed the Minnesota Senate to challenge a district court order 
almost halving the Senate’s size, which would have directly impacted 
its day-to-day operations.50  Here, in contrast, “the House as an institu-
tion has no cognizable interest in the identity of its members.”51  Justice 
Ginsburg also rejected the dissent’s analogy of the House to a basketball 
team or string quartet, organizations that select their own members; in 
contrast, the House is a “representative body . . . chosen by the people.”52 

Third, Justice Ginsburg dismissed the notion that “causing legisla-
tors to seek reelection in districts different from those they currently 
represent” constituted an injury.53  District boundaries are changed reg-
ularly — every ten years.54  Indeed, the Virginia state constitution ex-
plains how to handle such changes.55  Therefore, there should be “no 
representational confusion.”56  “In short,” Justice Ginsburg concluded, 
“Virginia would rather stop than fight on.  One House of its bicameral 
legislature cannot alone continue the litigation against the will of its 
partners in the legislative process.”57 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 45 Id.  Justice Ginsburg might also have noted that at the time Coleman was decided the Court 
did not require Article III standing for appeals from state court.  See Tara Leigh Grove, Government 
Standing and the Fallacy of Institutional Injury, 167 U. PA. L. REV. 611, 650 n.198 (2019) (noting 
that the Court was willing to “review state court decisions, whenever the state court held that it had 
jurisdiction over the federal claim”). 
 46 521 U.S. 811 (1997).  
 47 Bethune-Hill II, 139 S. Ct. at 1953–54.  Raines had held that individual members of Congress 
could generally not assert an institutional injury, outside of exceptional cases.  Raines, 521 U.S. at 
820–21, 823 (distinguishing Coleman, 307 U.S. 433, where the Court upheld standing for legislators 
who had the votes to defeat a legislative act but whose votes were nullified). 
 48 Bethune-Hill II, 139 S. Ct. at 1954. 
 49 406 U.S. 187 (1972) (per curiam).  
 50 Bethune-Hill II, 139 S. Ct. at 1954.  
 51 Id. at 1955.  
 52 Id.  Justice Ginsburg also noted that when Beens was decided, the Court had not yet held 
that intervenor status was insufficient to establish standing on appeal.  Id. 
 53 Id. at 1955.  
 54 Id.  
 55 Id.  
 56 Id. at 1956.  
 57 Id. 
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Justice Alito dissented.58  He argued the House had suffered a  
“fundamental” injury in fact sufficient to invoke Article III standing, 
focusing on the second of the House’s three arguments for its injury.59  
Justice Alito wrote, “[w]hen the boundaries of a district are changed, the 
constituents and communities of interest present within the district are 
altered . . . [and t]he cumulative effects of all the decisions that go into 
a districting plan have an important impact on the overall work of the 
body.”60  “Districting matters.”61  The House, Justice Alito explained, is 
like a string quartet or basketball team, each of which has a legitimate 
interest in how its members are chosen and who those members are.62  
Justice Alito argued that “even if the effect of the court order was greater 
in Beens than it is here, it is the existence — not the extent — of an 
injury that matters for purposes of Article III standing.”63 

Finally, Justice Alito accused Justice Ginsburg of disregarding tradi-
tional standing requirements,64 and instead relying on “some other, only-
hinted-at reason”: Raines v. Byrd and the “federal separation-of-powers 
concerns” it raised.65  He pointed to the Court’s citation of Raines’s re-
quirement of a “judicially cognizable” injury, and cited to briefs by the 
United States, writing as an amicus, and the State, which drew analogies 
to federal separation of powers.66  Justice Alito called such arguments 
“seriously flawed because the States are under no obligation to follow 
the Federal Constitution’s model.”67  Rather, “separation of powers (or 
the lack thereof) under a state constitution is purely a matter of state law.”68 

In his closing paragraphs, Justice Alito implied that Justice  
Ginsburg’s majority opinion was subtly — but crucially — influenced 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 58 Justice Alito was joined by Chief Justice Roberts and Justices Breyer and Kavanaugh. 
 59 Bethune-Hill II, 139 S. Ct. at 1956 (Alito, J., dissenting).  Justice Alito did not address the 
first prong of Justice Ginsburg’s argument: that the House could not assert standing on behalf of 
the State.  Id.   
 60 Id. 
 61 Id. at 1957.  As Professor Richard Pildes notes, “[t]hese comments . . . are in tension with one 
argument Justice Scalia made in his plurality opinion in Vieth [v. Jubelirer, 541 U.S. 267 (2004)], in 
which he argued it is ‘impossible to assess the effects of partisan gerrymandering’ because who 
knows how voters will vote from election to election.”  Richard Pildes, Justice Alito’s Dissent in 
Bethune-Hill II, ELECTION L. BLOG (June 17, 2019, 9:03 AM), https:// 
electionlawblog.org/?p=105644 [https://perma.cc/HSV2-DNM9]; see also Rucho v. Common Cause, 
139 S. Ct. 2484, 2503 (2019) (“Experience proves that accurately predicting electoral outcomes is 
not . . . simple.”). 
 62 Bethune-Hill II, 139 S. Ct. at 1957 (Alito, J., dissenting). 
 63 Id. at 1958.   
 64 A plaintiff must have “(1) suffered an injury in fact, (2) that is fairly traceable to the challenged 
conduct of the defendant, and (3) that is likely to be redressed by a favorable judicial decision.”  Id. 
at 1956 (quoting Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016)). 
 65 Id. at 1958.  
 66 Id. at 1958–59.  
 67 Id. at 1959.  
 68 Id. 
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by separation-of-powers concerns that only exist at the federal level, 
where courts must consider the Constitution’s limits on legislative 
power.  Justice Ginsburg did not respond to this assertion, and her  
opinion did not differentiate between state and federal standing.   
However, the critique misses the mark for three reasons.  First, Raines 
was not necessary to Justice Ginsburg’s argument.  Second, Raines did 
not rely on separation-of-powers concerns as characterized by Justice 
Alito.  It was aimed to limit the judiciary’s power rather than the legis-
lature’s.  Third, this concern for the proper role of federal courts should 
be present in state legislative standing cases as well as in congressional 
standing cases.  Under Justice Alito’s model, where congressional stand-
ing is consistently harder to establish than state legislative standing,  
Bethune-Hill II might bar a single house of Congress from asserting stand-
ing in a similar situation.  However, given the weaknesses of that model, 
courts should be cautious in extending the holding to the federal context. 

The first problem with Justice Alito’s critique is that Justice  
Ginsburg’s conclusion did not require Raines, but rather rested on state 
legislative standing cases and traditional standing requirements.  She 
merely analogized to Raines.  Justice Alito was clearly correct that  
Justice Ginsburg’s opinion did not explicitly express whether it ought to 
be applied to congressional standing.69  However, in her analysis of the 
House’s claim, Justice Ginsburg distinguished Bethune-Hill II from a 
series of state legislative standing cases in which the Court allowed 
standing,70 writing “[t]his Court has never held that a judicial decision 
invalidating a state law as unconstitutional inflicts a discrete, cognizable 
injury on each organ of government that participated in the law’s pas-
sage.”71  Justice Ginsburg distinguished one such case the House had 
cited, Vesilind v. Virginia State Board of Elections,72 reasoning that alt-
hough the House had intervened as a defendant there, it was defending 
a favorable decision on appeal, as opposed to attempting to invoke a 
court’s jurisdiction.73  Therefore, standing was not required.  Justice 
Ginsburg also differentiated a prior Supreme Court decision that New 
Jersey’s legislature “had authority under state law to represent the 
State’s interests,” because the state law in that case had no provision 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 69 This lack of clarity contrasts with Arizona State Legislature v. Independent Redistricting 
Commission, where the Court explicitly said “[t]he case before us does not touch or concern the 
question whether Congress has standing to bring a suit against the President.”  135 S. Ct. 2652, 
2665 n.12 (2015).  However, some of the Court’s pronouncements could be read to limit the case’s 
reach to questions of standing to appeal, or even to the redistricting context.  Bethune-Hill II, 139 
S. Ct. at 1954.  
 70 Bethune-Hill II, 139 S. Ct. at 1953–54. 
 71 Id. at 1953. 
 72 813 S.E.2d 739 (Va. 2018). 
 73 Bethune-Hill II, 139 S. Ct. at 1952.   
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similar to the Virginia law vesting the state attorney general with the 
exclusive authority to represent the State in civil suits.74   

Indeed, the “judicially cognizable” language from Raines that Justice 
Alito so objected to was also used in Lujan v. Defenders of Wildlife,75 
which did not involve legislative standing.76  As articulated in Raines, 
a  “judicially cognizable” injury requires “an invasion of a legally pro-
tected interest which is . . . concrete and particularized,”77 and “tradi-
tionally thought to be capable of resolution through the judicial  
process.”78  Neither of these requirements necessarily hinges on the pres-
ence of a federal legislative actor. 

The second weakness in Justice Alito’s critique is that Raines’s char-
acterization of separation of powers is focused on limiting the judiciary’s 
power, as opposed to the legislature’s.  Chief Justice Rehnquist authored 
the majority opinion in Raines, holding that a group of congressmen did 
not have standing to challenge a federal law because they failed to allege 
a “personal, particularized, concrete, and otherwise judicially cogniza-
ble” injury.79  He wrote that “the law of Art. III standing is built on a 
single basic idea — the idea of separation of powers,”80 which he defined 
as the “overriding and time-honored concern about keeping the  
Judiciary’s power within its proper constitutional sphere.”81  It is this 
view of separation of powers — one focused on regulating the judici-
ary — that is central to Raines. 

It is actually Justice Souter’s concurrence in the judgment in Raines, 
which Justice Ginsburg joined, that relied on separation of powers as 
characterized by Justice Alito in Bethune-Hill II.82  Justice Souter ob-
served that “[a]lthough the contest here is not formally between the po-
litical branches . . . , it is in substance an interbranch controversy about 
calibrating legislative and executive powers.”83   

The Raines Court explicitly declined to rest on a distinction between 
state and federal standing,84 despite noting that “our standing inquiry 
has been especially rigorous when reaching the merits of the dispute 
would force us to decide whether an action taken by one of the other 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 74 Id. (quoting Karcher v. May, 484 U.S. 72, 82 (1987)).  
 75  504 U.S. 555 (1992). 
 76 Id. at 575.  
 77  Raines v. Byrd, 521 U.S. 811, 819 (1997) (citing Lujan, 504 U.S. at 560). 
 78  Id. at 819 (citing Flast v. Cohen, 392 U.S. 83, 97 (1968)). 
 79 Id. at 820.  
 80 Id. (quoting Allen v. Wright, 468 U.S. 737, 752 (1984)).   
 81 Id.  The Chief Justice also noted “[t]here would be nothing irrational about a system” that 
allowed for more expansive legislative standing to assert institutional injuries.  Id. at 828.  However, 
“it is obviously not the regime that has obtained under our Constitution to date,” which instead 
“contemplates a more restricted role for Article III courts.”  Id. 
 82 Id. at 830 (Souter, J., concurring in the judgment).   
 83 Id. at 833.  
 84  Id. at 825 n.8 (majority opinion). 
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two branches of the Federal Government was unconstitutional.”85  The 
majority did not distinguish Raines and Coleman — the case involving 
state legislators bringing a case against legislative action they had op-
posed — on the grounds that state and federal legislative standing are 
fundamentally different.  Instead, it distinguished the cases based on the 
positions of the legislative plaintiffs,86 noting that “[t]he one case in 
which we have upheld standing for legislators (albeit state legislators) 
claiming an institutional injury is Coleman v. Miller.”87  That case 
“stands (at most) for the proposition that legislators whose votes would 
have been sufficient to defeat (or enact) a specific legislative Act have 
standing to sue if that legislative action goes into effect (or does not go into 
effect), on the ground that their votes have been completely nullified.”88 

A third weakness of Justice Alito’s critique of the Bethune-Hill II 
majority is that judicial separation-of-powers concerns can be influen-
tial in state legislative standing cases.  Limiting the power of federal 
courts is a concern in cases involving state legislatures as well as in those 
involving Congress.  Such a concern is not dependent on the identity of 
the parties themselves but on the nature of the controversy, and whether 
it is an appropriate one to be settled by a federal court.89  Separation-
of-powers concerns can also limit the politicization of the courts, a phe-
nomenon that certainly occurs in cases involving state legislatures.   
Allowing legislators — whether state or federal — to easily bring suits 
lets them avoid compromise with the executive and other government 
actors and lessens the need to resolve disputes through the political pro-
cess.90  And, although Justice Alito’s separation-of-powers concerns 
might point to a higher bar for congressional standing than for state 
legislative standing,91 federalism concerns can go in the other direction.  
Federal courts might well be more cautious when deciding whether to 
settle a dispute between branches of state government than when con-
sidering a similar dispute between the federal branches.92   In either the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 85  Id. at 819–20. 
 86 Id. at 824, 825 n.8.  
 87 Id. at 821.  
 88 Id. at 823 (internal citations omitted).  
 89  Indeed, some might argue that this concern is better characterized as falling under the politi-
cal question doctrine, rather than the legislative standing doctrine.  See Flast v. Cohen, 392 U.S. 
83, 100 (1968).  
 90 Vicki C. Jackson, Congressional Standing to Sue: The Role of Courts and Congress in U.S. 
Constitutional Democracy, 93 IND. L.J. 845, 846–47 (2018). 
 91 On the other hand, the U.S. House of Representatives recently argued that applying this rul-
ing broadly at the federal level “would disturb the longstanding balance between coequal branches 
and would invite severe harm to our constitutional structure.”  Supplemental Brief of the U.S. 
House of Representatives at 7, Texas v. Azar, No. 19-10011 (5th Cir. July 5, 2019) [hereinafter House 
Brief].   
 92 See Tom Campbell, Executive Action and Nonaction, 95 N.C. L. REV. 553, 594 (2017) (“Def-
erence to states’ authority to sort out their own powers, however, was the basis for the holding on 
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state or federal context, courts “must [in the words of Justice Alito] con-
sider whether [an attempt to assert legislative standing] is consistent 
with the structure created by the Federal Constitution.”93 

Questions have quickly arisen as to how broadly Bethune-Hill II’s 
holding should be applied and whether it can be extended to congres-
sional standing.94  In the ongoing Affordable Care Act litigation, the 
Fifth Circuit specifically asked for briefs on the applicability of  
Bethune-Hill II,95 with the House arguing that the federal government 
has statutorily authorized the House and the Senate, “separately or 
jointly,” to intervene when the Department of Justice refuses to defend 
a law.96  Under Justice Alito’s analysis, one might assume any restriction 
of state legislative standing should apply with equal or stronger force at 
the federal level, as concern for the separation of powers should only 
increase in a congressional standing case.  However, as described above, 
the distinctions between state and federal legislative standing are not so 
simple.  Bethune-Hill II has clarified how courts should treat single 
bodies of bicameral legislatures at the state level, but questions remain 
as to how broadly that rule should be applied.  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
the merits in Arizona Independent Redistricting Commission.  Such a federalism concern suggests 
strongly that the Court be more circumspect of inserting itself into a claim by state legislators 
against other organs of state government than it would be to resolve a dispute between the two 
branches of the federal government.” (footnote omitted)); see also Raines, 521 U.S. at 825 n.8 (noting 
the appellants’ argument that in Coleman, “any federalism concerns were eliminated by the Kansas 
Supreme Court’s decision to take jurisdiction over the case”); id. at 832 n.3 (Souter, J., concurring 
in the judgment) (agreeing with the majority opinion that “Coleman may well be distinguishable 
[from Raines] on the . . . ground that it involved a suit by state legislators that did not impli-
cate . . . federalism concerns (since the Kansas Supreme Court had exercised jurisdiction to decide 
a federal issue)”). 
 93  Bethune-Hill II, 139 S. Ct. at 1959 (Alito, J., dissenting).  
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