LOCAL GOVERNMENT LAW — MUNICIPAL BOUNDARIES —
GEORGIA AUTHORIZES THE CREATION OF THE CITY OF EAGLE’S
LANDING. — S.B. 263, 154th Gen. Assemb., Reg. Sess. (Ga. 2018).

The Supreme Court announced more than a century ago that states
have “absolute discretion” to reorganize their municipalities “with or
without the consent of the citizens.”? About fifty years later, the Warren
Court held that no citizen should have a disproportionate say when vot-
ing on an issue that affects everyone — introducing the doctrine of “one
person, one vote.” These two ground rules of local government normally
harmonize, allowing states to establish cities and towns while requiring
equal political participation within them. In 2018, however, they ran
headlong into one another in Stockbridge, Georgia, a suburb of Atlanta.
Following the first rule, the state allowed residents of Stockbridge’s
wealthiest neighborhoods to vote on whether to secede and form their
own city, Eagle’s Landing. But in apparent violation of the second rule,
the state denied Stockbridge’s remaining residents the opportunity to vote
on whether their city would be cut in half. This experience shows that
federal courts need to fashion a doctrinal solution that favors state power
only when it does not undercut basic democratic values.

Why did prospective Eagle’s Landing residents want to leave? Ac-
cording to the chair of the Committee for the City of Eagle’s Landing,
Vikki Consiglio: “I kept seeing all of these places like Bojangle[s’],
Walffle Houses, dollar stores, and all this going up in our county. And I
was like, why can’t we get a Cheesecake Factory, or a P.F. Chang’s or a
Houston’s? We have areas that have high incomes, so what’s the deal?”*

Perhaps what Consiglio was getting at was that Eagle’s Landing
would be whiter and wealthier than Stockbridge. Stockbridge’s voting-
age population is about 32% white and 53% black; Eagle’s Landing
would be 43% white and 44% black.® Eagle’s Landing would contain
nearly all of the census blocks in Stockbridge with median incomes
greater than $74,000, while the vast majority of census blocks with me-
dian incomes below $56,000 would remain in Stockbridge.® Despite
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containing about one-third of Stockbridge’s population,” Eagle’s
Landing would take about half of Stockbridge’s property value® and
revenue.’

The Eagle’s Landing push was an extension of metropolitan
Atlanta’s “cityhood” movement, through which unincorporated areas of
Georgia counties have petitioned to incorporate as cities.'© The move-
ment’s proponents claim to seek local self-determination.!* Its opponents
believe it would further entrench segregation in Atlanta.'? According to
an analysis by the Atlanta Journal-Constitution, whatever the move-
ment’s impetus, it has starved metro Atlanta’s counties of revenue, creat-
ing “mostly white islands of safety and affluence. What’s remaining is
heavily black, [and] less well-off.”'? Additionally, Eagle’s Landing threat-
ened to break new ground in the cityhood movement by shearing land
from an existing city rather than an unincorporated county, potentially
opening a “Pandora’s box” of “richer communities” unilaterally
taking “property, residents and tax base against the wishes of” larger
municipalities.'*

Even so, the Georgia General Assembly enacted two laws to create
Eagle’s Landing. First, S.B. 262 set out a revision of Stockbridge’s bor-
ders to accommodate the new city.!> Second, S.B. 263 enabled the cre-
ation of Eagle’s Landing within that negative space, laying out a mu-
nicipal charter.'® Though the statutes would deprive Stockbridge of
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much of its tax base, they did not explicitly apportion Stockbridge’s out-
standing municipal debt between the two cities.'” S.B. 263 would be-
come effective if the “voters of the proposed City of Eagle’s Landing”
approved a referendum on the statute.'® In short, the legislature put to
a vote whether to split Stockbridge, but let only a fraction of its residents
have a say in that decision. The seceders were given the power to decide
the political and economic future of a city they would leave. However,
on November 6, 2018, the referendum failed, with fifty-seven percent of
voters opposing de-annexation.!® The two statutes are now moot, but
they may be a sign of things to come.?°

The Eagle’s Landing plan brings two lines of federal constitutional
law into conflict. The first, led by Hunter v. City of Pittsburgh,?' in-
structs that states have the power to reorganize their local governments,
which are merely “convenient agencies” of the state.?? The Court held
that the state may, “unrestrained by any provision of the Constitution,”?3
do anything it wants with its cities — resize, consolidate, or even dis-
solve them — without popular consent.?* This broad power rests on the
federalism principle that a state’s political process can be trusted to di-
vide a state into municipalities free from federal court oversight.?s
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The second is the doctrine of one person, one vote, which reads the
Fourteenth Amendment to require that when a municipality’s residents
are similarly interested in a plebiscite, no group may be disenfranchised
absent a compelling state interest.?® The analysis for municipal elections
has two steps. First, the court weighs the interests of the disenfranchised
citizens and the enfranchised citizens.?” If it finds that the in- and out-
groups are similarly interested, then it concludes that a fundamental
constitutional interest of the excluded group — the right to vote — has
been burdened. Second, it subjects any burden on the right to vote to
strict scrutiny, upholding voting restrictions only if they are justified by
a compelling, narrowly tailored state interest.?®# One person, one vote
has required equal participation in elections for local governing bodies?®
and votes on municipal bond issues,*° among other situations.

These two doctrines offer conflicting constitutional instructions for
Eagle’s Landing. Since the vote was to reorganize a city, it fell under
the legislature’s broad Hunter power. But since both the included and
excluded groups had pressing interests in the fate of their shared com-
munity, it also implicated one person, one vote. The Supreme Court has
never addressed which rule takes precedence “in the politically freighted
incorporation process.”' However, in two cases involving other kinds
of municipal organization, the Court upheld unequal voting, giving
overriding “significance” to the Hunter presumption of state power.3?

First, in Holt Civic Club v. City of Tuscaloosa®? the Court held that
residents of unincorporated territory around Tuscaloosa could be ex-
cluded from Tuscaloosa elections even though they were under its “po-
lice jurisdiction.”* Instead of balancing the interests of the included
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and excluded groups, the Court treated Tuscaloosa’s boundary as deter-
minative, applying rational basis review because the disenfranchised
class “resid[ed] beyond the geographic confines of the [city]”*5 and
because the state possessed “extraordinarily wide latitude ... in
creating . .. political subdivisions.”*® Second, in Town of Lockport v.
Citizens for Community Action at the Local Level, Inc.,*” the Court up-
held a New York statute that conditioned enactment of a new county
charter on concurrent majority votes of county residents living in and
outside of cities, effectively giving the citizens residing outside of cities
a veto.’® The Court subjected the statute to rational basis review be-
cause the state had identified “the distinctive interests of the residents
of the cities and towns”?? relative to “noncity residents.”° Reviewing
the voting scheme for rationality was consistent with “the wide discre-
tion that States have in forming . . . local subdivisions.”*! In both cases,
the Court permitted the state, through its Hunter power, to define the
jurisdictional unit in which equal voting should apply, even when that
meant excluding interested citizens.*?

A court reviewing a local government reorganization plan that selec-
tively enfranchises classes of citizens should instead apply the one per-
son, one vote doctrine free of Hunter’s influence, weighing the interests
of all directly affected citizens without deferring to the state’s proposed
boundary lines. The Supreme Court’s current doctrinal compromise is
unsatisfactory for four reasons. First, the Hunter doctrine assumes that
states have a functional political process; there is reason to believe this
is not always the case. Second, local government decisions afforded
Hunter deference are often indistinguishable from those subjected to one
person, one vote. Third, one person, one vote is flexible enough to take
account of the interests Hunter protects, but the reverse is not true.
Fourth, changes in constitutional law since Hunter render it outdated.

The Hunter doctrine suggests that local democracy is best served by
letting state politics handle municipal reorganization. The Hunter
power rests in the state legislature4?® and is therefore accountable to the
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political process by design, as its progeny make clear.** To this end,
Hunter’s normative viability depends on the political process being fair
and open. Some evidence suggests that in Eagle’s Landing it was not.
The Georgia legislature “didn’t give the majority of . .. voters — the
ones left behind — any say in the matter.”*> The people of Stockbridge
were excluded not just from the fail-safe final referendum, but from the
entire de-annexation petition process.*® At no point did Stockbridge
have a meaningful chance to veto Eagle’s Landing: the seceders started
the process on their own, and legislators other than those representing
Stockbridge took it to the finish line.#” In other one person, one vote
challenges to municipal reorganizations, Hunter withstood challenge in
part because the political process as a whole protected all interested cit-
izens, even if the final referendum did not.#® In an Eagle’s Landing—
type case, one person, one vote’s role would be to reinforce the political
system that Hunter assumes is functioning freely.*°® More broadly, the
Eagle’s Landing experience suggests that Hunter decisions are vulnera-
ble to political gamesmanship. This risk justifies assuming the key
premise of one person, one vote — that courts must monitor and guar-
antee “political equality”s® — in Hunter situations, too.

Second, because state action invoking Hunter is often hard to distin-
guish from state action requiring one person, one vote, it is unclear why
they should get different standards of review. It is difficult to describe
which local decisions are important enough for one person, one vote
protection without including the very decisions Hunter keeps out. For
instance, had Eagle’s Landing seceded, Stockbridge would have been
financially crippled, facing a significant erosion of its tax base and po-
tentially responsible for more debt than it could afford. Stockbridge
voters’ interest in financial stability echoes a canonical one person, one
vote case: City of Phoenix v. Kolodziejski,5! which held that a state
could not limit voting on general obligation bond issues to property own-
ers.>2 Non-property owners, despite ostensibly having less at stake, had

44 See id. at 179 (“[T]hose who legislate for the State are alone responsible for any unjust or
oppressive exercise of [the reorganization power].”); supra sources cited at note 25.

45 Torpy, supra note 3.

46 See Mock, supra note 10.

47 See id. (quoting Stockbridge’s assistant city manager as follows: “[T]hose individuals who put
up the bill did not represent us”).

48 See, e.g., Bd. of Supervisors v. Local Agency Formation Comm’n, 838 P.2d 1198, 1203 (Cal.
1992) (in bank) (approving a unilateral incorporation vote because nonvoters’ views were aired
through a “process containing elaborate safeguards designed to protect the political and economic
interests of [those] affected”).

49 Cf. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).

50 Gray v. Sanders, 372 U.S. 368, 381 (1963).

51 399 U.S. 204 (1970).

52 Seeid. at 212-13.



2416 HARVARD LAW REVIEW [Vol. 132:2410

enough of an interest to merit a say.’® By contrast, in Eagle’s Landing,
departing residents alone could decide whether to leave Stockbridge
with its significant financial obligations while depriving it of much of
its revenue.’* A unilateral de-annexation vote thus allowed a more ex-
treme version of what City of Phoenix prohibited: those with less on the
line were empowered to alter significantly Stockbridge’s financial out-
look, cutting out those primarily impacted. Here, the distinction be-
tween Hunter and one person, one vote decisions collapses.

Third, one person, one vote is capacious enough to account for the
Hunter power even without giving it special weight. In many — perhaps
most — boundary-change cases, the interests of the in- and out-groups
will be different enough to allow a court to subject the state’s classifica-
tion to rational basis review even without Hunter’s influence.55 Lockport
is a good example. There, the state offered a convincing account of why
city-county and non-city-county residents had distinct interests in a new
county charter: the former relied on the county for basic services, while
the latter received those services from interposed city governments.5°
Though the Hunter rule informed Lockport, one person, one vote could
have reached the same result standing alone. By contrast, in Eagle’s
Landing, Hunter and one person, one vote diverge. The former would
permit restricting the franchise to Eagle’s Landing residents. The latter
would likely subject the restriction to strict scrutiny; though the interests
of Eagle’s Landing residents (self-determination) and Stockbridge resi-
dents (financial security) are “distinctive,”? both groups are “primarily
interested.”’® Even at its strict scrutiny phase, one person, one vote still
permits the state to “selectively distribute the franchise”° when its inter-
est in doing so is compelling as a matter of fact (rather than as a matter
of Hunter’s categorical supposition).

In short, because one person, one vote rarely produces categorical
rules about who must be enfranchised and when,®° it is flexible enough
to account for a state’s interest in organizing its municipalities. The
reverse is not true. Hunter does not protect one person, one vote’s ani-
mating value: political equality. Instead, by trusting the legislature to
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adequately represent its citizens, it merely assumes a level political play-
ing field, notwithstanding facts on the ground.®!

Finally, applying pure one person, one vote rebalances Hunter with
the dramatic changes in constitutional law over the intervening century.
Hunter, announced before the rise of the Court’s rights jurisprudence,
“bespeaks the judicial confidence of a simpler era.”®? When Hunter was
decided, for instance, the Supreme Court had not yet developed its tri-
partite framework for adjudicating rights disputes.®® Viewed in this
light, Hunter’s categorical prioritization of the state’s interest above all
reads as a matter of historical contingency.®* Since then, the Court’s
equal protection analysis has developed the capacity to assess govern-
ment classifications by analyzing the interests of the state and the inter-
ests of the burdened group together. Now, judicial deference to state
legislatures is only appropriate when they do not burden individual
rights, cut out a disfavored group, or otherwise undermine the political
process. But, perhaps because of the strength of Hunter’s “unconfined
dicta,”®s its principle was never fully circumscribed by equal protection.

When all residents of a city are interested in a decision involving
municipal boundaries, does state supremacy or political equality pre-
vail? Hunter and one person, one vote each express a view of a court’s
role in supervising and safeguarding democracy. One person, one vote
rests on the equal protection principle that if a constitutional right is at
stake or the political process is closed, then searching review of state
action is required. Unspoken in Hunter is the inverse proposition: be-
cause the political process is assumed to fairly represent all citizens, it is
improper for the court to second-guess the legislature. Therefore, the
appropriate rule in an Eagle’s Landing—type case depends in part on the
empirical question of which triggering conditions are present. In light
of what was at stake, did the state burden a fundamental right? Was
the process closed to interested citizens? There is reason to believe the
answer to both questions in Eagle’s Landing was yes, leaving one
person, one vote the only tenable rule of decision. Otherwise, those fac-
ing down Atlanta’s fracturing may be left without any voice at all.
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