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GRIDLOCK 

Josh Blackman∗ 

INTRODUCTION 

Two of the biggest cases at the Supreme Court this past term ended 
as they began: gridlocked.  In Zubik v. Burwell,1 the Justices declined 
to decide the validity of the accommodation to the Affordable Care 
Act2 (ACA) contraceptive mandate.3  In United States v. Texas,4 the 
Court divided 4–4 on whether Deferred Action for Parents of Ameri-
cans5 (DAPA) was lawful.6 

Both cases involved extremely delicate line drawing.  In the former, 
the Justices had to determine whether compliance with the accommo-
dation to the contraceptive mandate imposed a substantial burden on 
the free exercise of religious organizations.7  In the latter, the Court 
was called on to resolve the scope of the President’s prosecutorial dis-
cretion to shield from removal and grant lawful presence to nearly four 
million aliens.8  During oral argument — our only source of insights 
because neither case generated a decision on the merits — the Justices 
seemed divided on how to balance powerful competing concerns.9  In 
the end, the Court resolved neither case — at least for now. 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 ∗ Associate Professor, Houston College of Law.  Portions of this comment are derived from 
various Supreme Court and lower court briefs for which I acted as counsel or to which I was a 
party, including briefs filed for the Cato Institute and other amici in the cases discussed in this 
comment.  In addition, portions are distilled from my most recent book, UNRAVELED: 
OBAMACARE, RELIGIOUS LIBERTY, AND EXECUTIVE POWER (2016), and several articles I 
have published focusing on executive action in the areas of health care and immigration. 
 1 136 S. Ct. 1557 (2016). 
 2 Pub. L. No. 111-148, 124 Stat. 119 (2010) (codified as amended in scattered sections of the 
U.S. Code). 
 3 See Zubik, 136 S. Ct. at 1561 (mem.) (per curiam). 
 4 136 S. Ct. 2271 (2016). 
 5 Memorandum from Jeh Charles Johnson, Sec’y, Dep’t of Homeland Sec., to León 
Rodríguez, Dir., U.S. Citizenship and Immigration Servs. et al., Exercising Prosecutorial Discre-
tion with Respect to Individuals Who Came to the United States as Children and with Respect to 
Certain Individuals Who Are the Parents of U.S. Citizens or Permanent Residents 4–5 (Nov. 20, 
2014), h t t p s : / / w w w . d h s . g o v / s i t e s / d e f a u l t / f i l e s / p u b l i c a t i o n s / 1 4 _ 1 1 2 0 _ m e m o _ d e f e r r e d _ a c t i o n . p d f 
[https://perma.cc/93PG-JHG5] [hereinafter Johnson, DAPA Memorandum] (creating the program 
that would become the Deferred Action for Parents of Americans and Lawful Permanent Resi-
dents (DAPA)). 
 6 See Texas, 136 S. Ct. at 2272 (per curiam). 
 7 See Zubik, 136 S. Ct. at 1559–60. 
 8 RANDY CAPPS ET AL., DEFERRED ACTION FOR UNAUTHORIZED IMMIGRANT PAR-

ENTS: ANALYSIS OF DAPA’S POTENTIAL EFFECTS ON FAMILIES AND CHILDREN 3 (2016),  
h t t p : / / w w w . m i g r a t i o n p o l i c y . o r g / r e s e a r c h / d e f e r r e d - a c t i o n - u n a u t h o r i z e d - i m m i g r a n t - p a r e n t s 
-analysis-dapas-potential-effects-families [https://perma.cc/KD7Q-AKCX]. 
 9 See Transcript of Oral Argument, Zubik, 136 S. Ct. 1557 (No. 14-1418), https://www 
. s u p r e m e c o u r t . g o v / o r a l _ a r g u m e n t s / a r g u m e n t _ t r a n s c r i p t s / 1 4 - 1 4 1 8 _ j 4 e k . p d f   [ h t t p s : / / p e r m a . c c 
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The eight Justices can be forgiven for not being able to reach a 
clear decision.  Congress, and not the courts, should lead the debates 
over such profound questions about religious liberty and the separa-
tion of powers.  Indeed, critics allege that both suits are actually policy 
disputes masquerading as legal controversies.10  But these suits arose 
precisely because Congress did not grapple with these foundational is-
sues.  Congress was entirely silent about religious accommodations for 
the contraceptive mandate,11 and Congress affirmatively rejected a 
change to the immigration status quo.12  Consequently, the Admin-
istration seized on this inaction to justify executive actions that ad-
vanced an expansive change in policy. 

To establish an elaborate scheme that picks and chooses which reli-
gious groups are exempted from the contraception mandate, the U.S. 
Department of Health and Human Services (HHS) cited its authority 
to define what should constitute “preventive care.”13  To effect a fun-
damental change in immigration policy, DAPA relied on two statutes 
that authorize the Secretary of Homeland Security to “[e]stablish[] na-
tional immigration enforcement policies and priorities”14 and to “per-
form such other acts as he deems necessary.”15  In both cases, the ex-
ecutive branch relied on anodyne delegations of authority to resolve 
profound questions of social, economic, and political significance — 
questions the legislature would not cryptically assign to the executive 
branch.  Indeed, such polarizing bills could never have been enacted in 
the first instance in our current political climate.  The five-page per 
curiam decision in Zubik and the one-sentence affirmance in Texas are 
the judicial fallout from our gridlocked government. 

As Congress becomes more polarized, it becomes less able to re-
solve major questions affecting social, economic, and political issues.  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
/HHZ3-CLEX] [hereinafter Transcript of Oral Argument, Zubik]; Transcript of Oral Argument, 
Texas, 136 S. Ct. 2271 (No. 15-674), h t t p s : / / w w w . s u p r e m e c o u r t . g o v / o r a l _ a r g u m e n t s 
/ a r g u m e n t _ t r a n s c r i p t s / 1 5 - 6 7 4 _ b 9 7 d . p d f   [ h t t p s : / / p e r m a . c c / 2 P Q A - 2 R Z V ] [hereinafter Transcript of 
Oral Argument, Texas]. 
 10 See, e.g., Editorial, Immigration Politics at the Court, N.Y. TIMES (Apr. 16, 2016), http:// 
w w w . n y t i m e s . c o m / 2 0 1 6 / 0 4 / 1 7 / o p i n i o n / s u n d a y / i m m i g r a t i o n - p o l i t i c s - a t - t h e - c o u r t . h t m l   [ h t t p s : / / 
perma.cc/NGM4-JG8Q] (“On Monday, the Supreme Court will hear oral arguments in United 
States v. Texas, one of the most flagrant examples in recent memory of a naked political dispute 
masquerading as a legal one.”); The New Republican War on Religious Freedom, 
THINKPROGRESS (Nov. 17, 2015), h t t p s : / / t h i n k p r o g r e s s . o r g / t h e - n e w - r e p u b l i c a n - w a r - o n - r e l i g i o u s 
-freedom-76c882fd1614#.mq3pa0x1c [https://perma.cc/VTM3-TX6S]. 
 11 See JOSH BLACKMAN, UNRAVELED: OBAMACARE, RELIGIOUS LIBERTY, AND EXEC-

UTIVE POWER, at xix (2016). 
 12 See Scott Wong & Shira Toeplitz, DREAM Act Dies in Senate, POLITICO (Dec. 18, 2010, 
11:39 AM), h t t p : / / w w w . p o l i t i c o . c o m / s t o r y / 2 0 1 0 / 1 2 / d r e a m - a c t - d i e s - i n - s e n a t e - 0 4 6 5 7 3   [ h t t p s : / / p e r m a 
.cc/W7NC-C9ZN]. 
 13 42 U.S.C. § 300gg–13(a)(3) (2012). 
 14 6 U.S.C. § 202(5) (2012). 
 15 8 U.S.C. § 1103(a)(3) (2012). 
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With his legislative agenda frustrated, the President takes executive 
action on those questions Congress either ignored or rejected by add-
ing expansive glosses to generic delegations of authority.  The courts 
are then called upon to assess whether the line the executive drew was 
within his delegated authority.  But these disputes can be resolved on 
the more neutral principle of whether the agency can take such novel 
actions in the first instance.  If the answer is no, there is no need for 
judges to draw that difficult line.  These “major questions” should be 
returned to the political process — which is where they should have 
been decided to begin with. 

My goal in this Comment is not to explain whether DAPA complies 
with the Immigration and Nationality Act16 (INA), or whether the 
contraception mandate’s accommodation violates the Religious Free-
dom Restoration Act of 199317 (RFRA).  In fairness, the Court didn’t 
either.  (Texas and Zubik — combined, only ten slip pages — are likely 
the shortest corpus ever for a faculty comment in the Harvard Law 
Review’s annual Supreme Court issue.)  Rather, I use these two cases 
to illustrate the relationship between gridlocked government and the 
separation of powers.  Part I applies this framework to Zubik v.  
Burwell to demonstrate why congressional silence does not vest the ex-
ecutive branch with the awesome authority to make foundational de-
terminations affecting conscience.  Part II analyzes United States v. 
Texas to explain how congressional gridlock does not license the ex-
pansion of the executive’s authority.  I conclude with a preview of how 
these cases are likely to be resolved on remand. 

I.  ZUBIK V. BURWELL 

Contrary to common misconceptions,18 the Affordable Care Act 
does not have a “contraceptive mandate.”  Rather, the law requires in-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 16 8 U.S.C. §§ 1101–1537. 
 17 42 U.S.C. § 2000bb.  I have written about both of these questions elsewhere.  See Brief for 
the Cato Institute et al. as Amici Curiae Supporting Respondents at 24–25, Texas, 136 S. Ct. 2271 
(No. 15-674) [hereinafter Cato Institute Brief, Texas] (I served as co-counsel with Ilya Shapiro.); 
Brief for the Cato Institute & Independent Women’s Forum as Amici Curiae Supporting Petition-
ers, Zubik, 136 S. Ct. 1557 (No. 14-1418) [hereinafter Cato Institute Brief, Zubik] (I served as co-
counsel with Joshua Hawley, Erin Morrow Hawley, and Ilya Shapiro.); BLACKMAN, supra note 
11; Josh Blackman, Collective Liberty, 67 HASTINGS L.J. 623, 674–76 (2016); Josh Blackman, 
The Constitutionality of DAPA Part I: Congressional Acquiescence to Deferred Action, 103 GEO. 
L.J. ONLINE 96 (2015); Josh Blackman, The Constitutionality of DAPA Part II: Faithfully Exe-
cuting the Law, 19 TEX. REV. L. & POL. 213, 237–67 (2015); Josh Blackman, Immigration Inside 
the Law, 55 WASHBURN L.J. 31 (2015). 
 18 See, e.g., Steve Kenny & Robert Pear, Justice Blocks Contraception Mandate on Insurance 
in Suit by Nuns, N.Y. TIMES (Dec. 31, 2013), h t t p : / / w w w . n y t i m e s . c o m / 2 0 1 4 / 0 1 / 0 1 / u s / p o l i t i c s 
/ j u s t i c e - s o t o m a y o r - b l o c k s - c o n t r a c e p t i o n - m a n d a t e - i n - h e a l t h - l a w . h t m l   [ h t t p s : / / p e r m a . c c / 2 Q 2 F 
-Q4QH] (“The contraception requirement has been one of the most controversial aspects of the 
health law . . . .”). 
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surers to provide payments, without additional copayments, for “pre-
ventive care” for women.19  Congress delegated the task of interpreting 
“preventive care” to HHS.  HHS in turn determined that the mandate 
must include all contraceptives approved by the U.S. Food and Drug 
Administration (FDA).20  This decision raised problems under the First 
Amendment and RFRA because the “preventive care” mandate in-
cluded no conscience clause.21  Without guidance from Congress about 
how to protect free exercise, the Administration promulgated a series 
of exemptions and accommodations, based only on its own sense of 
propriety.22  There was no sense that Congress intended to cryptically 
delegate this awesome power to resolve this major question.  As a 
threshold question to whether the accommodation to the mandate vio-
lates RFRA, courts should return this important question to Congress 
and let the most accountable branches make the tough decisions of 
how to balance conscience and contraception.  

A.  Self-Insurance and State Contraceptive Mandates 

Before the ACA was implemented, at least twenty-eight states en-
acted laws requiring insurance policies to cover contraception.23  The 
laws varied regarding what types of plans covered what types of con-
traceptives,24 but the differences are immaterial for our purposes.  Of 
those states, more than half specifically included a religious exemp-
tion.25  Some, like that of Texas, were quite broad: any “religious or-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 19 42 U.S.C. § 300gg-13(a)(4). 
 20 Group Health Plans and Health Insurance Issuers Relating to Coverage of Preventive Ser-
vices Under the Patient Protection and Affordable Care Act, 77 Fed. Reg. 8725, 8725–26 (Feb. 15, 
2012) (codified at 26 C.F.R. pt. 54, 29 C.F.R. pt. 2590, 45 C.F.R. pt. 147). 
 21 See Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014). 
 22 See infra section I.E, pp. 251–54. 
 23 See Insurance Coverage for Contraception Laws, NAT’L CONF. ST. LEGISLATURES (Feb. 
2012), h t t p : / / w w w . n c s l . o r g / r e s e a r c h / h e a l t h / i n s u r a n c e - c o v e r a g e - f o r - c o n t r a c e p t i o n - s t a t e - l a w s . a s p x  
[https://perma.cc/5LA2-FDW7]; Insurance Coverage of Contraceptives, GUTTMACHER INST. 
(Sept. 1, 2016), https://www.guttmacher.org/state-policy/explore/insurance-coverage-contraceptives 
[https://perma.cc/A5VJ-H6ZS].  
 24 See sources cited infra note 25. 
 25 See, e.g., ARK. CODE ANN. § 23-79-1104(b) (2016) (“This subchapter shall not be construed 
to . . . [r]equire any religious employer to comply . . . .”); CAL. HEALTH & SAFETY CODE 
§ 1367.25(c) (West 2008) (“Notwithstanding any other provision of this section, a religious employ-
er may request a health care service plan contract without coverage for [FDA-]approved contra-
ceptive methods that are contrary to the religious employer’s religious tenets.”); CONN. GEN. 
STAT. § 38a-530e(b) (2015); DEL. CODE ANN. tit. 18, § 3559(d) (2015); HAW. REV. STAT. 
§ 431:10A-116.7 (Supp. 1999); ME. STAT. tit. 24, § 2332-J (1999); id. tit. 24a, § 4247; MD. CODE 

ANN., INS. § 15-826 (LexisNexis 2002); MASS. GEN. LAWS ch. 175, § 47W (2010); id. ch. 176A, 
§ 8W(c); id. ch. 176B, § 4W(c); id. ch. 176G, § 4O(c); MO. REV. STAT. § 376.1199.4 (2006); NEV. 
REV. STAT. §§ 689A.0417.5, 689B.0377.5, 695B.1918.5, 695C.1695.5 (2015); N.J. STAT. ANN. 
§§ 17:48-6ee, :48A-7bb, :48E-35.29, :48F-13.2 (West 2005); id. §§ 17B:26-2.1y, :27–46.1ee, :27A-
7.12, :27A-19.15, 26:2J-4.30; N.M. STAT. ANN. §§ 59A-22-42.D, -46-44.C (2015); N.Y. INS. LAW 
§ 4303(cc) (McKinney 2002); N.C. GEN. STAT. § 58-3-178(e) (1999); OR. REV. STAT. § 743A.066(4) 
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ganization” is exempted if the coverage “violates [its] religious convic-
tions.”26  Others were fairly narrow: California, for example, defined a 
“religious employer” as an entity whose only “purpose” is “the inculca-
tion of religious values,” which “primarily employs persons who share 
the religious tenets of the entity,” and which “serves primarily persons 
who share the religious tenets of the entity.”27 

The California Supreme Court found that the Golden State’s man-
date did not offend the Free Exercise Clause of the First Amend-
ment,28 citing Employment Division, Department of Human Resources 
v. Smith.29  Under Smith, “the right of free exercise does not relieve an 
individual of the obligation to comply with a ‘valid and neutral law of 
general applicability on the ground that the law proscribes (or pre-
scribes) conduct that his religion prescribes (or proscribes).’”30  The 
mandate, the California Supreme Court concluded, “appl[ies] neutrally 
and generally to all employers, regardless of religious affiliation, except 
to those few who satisfy the statute’s strict requirements for exemption 
on religious grounds.”31  Further, the mandate, designed to “eliminate[] 
a form of gender discrimination in health benefits,” conflicts with free 
exercise of religious beliefs “only incidentally, because those beliefs 
happen to make prescription contraceptives sinful.”32 

Despite the court’s decision, nonexempt religious organizations in 
California were not out of luck.  As then-Justice Janice Rogers Brown 
noted in her dissent, objecting “employers have the option of self-
insuring” because the Employee Retirement Income Security Act of 
197433 (ERISA) “preempts state regulation of self-insured compa-
nies.”34  Through a self-insured plan, the employer acts as its own in-
surer and assumes financial responsibility for its employees’ health 
care claims.  In contrast, under an insured plan, the employer hires 
another firm as its insurer.  (A church plan, a special arrangement 
available for houses of worship and certain affiliates, is exempted from 
ERISA altogether.35)  The Supreme Court has recognized that while 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
(2015); 27 R.I. GEN. LAWS § 27-18-57, -19-48, -20-43, -41-59 (2000); TEX. INS. CODE ANN. 
§ 1369.108 (West 2009); W. VA. CODE § 33-16E-7 (Supp. 2006); GUTTMACHER INST., supra note 
23 (noting that Arizona and Maryland have an “‘expansive’ refusal clause that allows religious 
organizations . . . to refuse to provide [contraceptive] coverage”). 
 26 TEX. INS. CODE ANN. § 1369.108(a). 
 27 CAL. HEALTH & SAFETY CODE § 1367.25(c)(1).  
 28 Catholic Charities of Sacramento, Inc. v. Superior Court, 85 P.3d 67, 81–89 (Cal. 2004). 
 29 494 U.S. 872 (1990). 
 30 Id. at 879 (quoting United States v. Lee, 455 U.S. 252, 263 n.3 (1982) (Stevens, J., concurring 
in the judgment)).  
 31 Catholic Charities, 85 P.3d at 82.  
 32 Id. 
 33 29 U.S.C. §§ 1001–1461 (2012). 
 34 Catholic Charities, 85 P.3d at 106 (Brown, J., dissenting). 
 35 29 U.S.C. § 1003(b)(2).  
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states can regulate insured plans, ERISA preempts all state regulation 
of self-insured plans.36 

As a result, Justice Brown noted, California is prohibited from 
“mandating benefits or defining discrimination in self-insured employ-
ee benefit plans more broadly than federal law.”37  Before the ACA, 
federal law was silent about coverage requirements.  Religious entities 
of all stripes “would not only not be subject to mandatory prescription 
coverage,” she wrote, but also “not be subject to any of California’s 
more restrictive insurance regulations.”38  For example, one of the 
plaintiffs in the Zubik consolidated appeal was Thomas Aquinas Col-
lege, in Santa Paula, California.39  The school did not use a church 
plan — instead, it self-insured through an ERISA-covered plan “set up 
by the Catholic bishops of California and run by a third-party admin-
istrator.”40  The Zubik plaintiffs noted that self-insurance “is often the 
only way to avoid the many state-law mandates that violate their reli-
gious beliefs, such as those requiring coverage of surgical abortions.”41  
The Archdiocese of Washington explained in a comment during the 
rulemaking process that Catholic organizations rely on a self-insured 
plan in order to evade the state-law mandates.42 

This approach was not limited to religious nonprofits.  For-profit 
employers like Hobby Lobby, which do not qualify for religious exemp-
tions in California and most other states,43 were able to bypass local 
contraceptive mandates through self-insurance.44  Whatever objections 
may have existed to these state-law mandates could be avoided by 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 36 FMC Corp. v. Holliday, 498 U.S. 52, 61 (1990); Metro. Life Ins. Co. v. Massachusetts, 471 
U.S. 724, 732 (1985); see also Gobeille v. Liberty Mut. Ins. Co., 136 S. Ct. 936, 943 (2016). 
 37 Catholic Charities, 85 P.3d at 106 (Brown, J., dissenting) (quoting Sylvia A. Law, Sex Dis-
crimination and Insurance for Contraception, 73 WASH. L. REV. 363, 395 (1998)). 
 38 Id. 
 39 See Priests for Life v. U.S. Dep’t of Health & Human Servs., 772 F.3d 229, 240 (D.C. Cir. 
2014). 
 40 Id.  
 41 Supplemental Reply Brief for Petitioners at 8–9, Zubik, 136 S. Ct. 1557 (No. 14-1418). 
 42 The Archdiocese of Washington, Comment Letter on Proposed Rule on Preventive Services 
10 (April 4, 2013), h t t p : / / w w w . b e c k e t f u n d . o r g / w p - c o n t e n t / u p l o a d s / 2 0 1 3 / 0 4 / C o m m e n t s - 4 - 4 - 1 3 
- A r c h d i o c e s e - o f - W a s h i n g t o n . p d f   [ h t t p s : / / p e r m a . c c / 4 K P V - H Q B Y] (“[S]elf-insuring allows the 
Archdiocese to avoid the conflicting state health insurance regulations and mandates of D.C. and 
Maryland.”).  This letter was included in the joint appendix file with the Supreme Court in Zubik.  
Joint Appendix, Volume I at 504–38, Zubik, 136 S. Ct. 1557 (No. 14-1418). 
 43 See, e.g., COLO. REV. STAT. § 10-16-104 (2010); GA. CODE § 33-24-59.6 (2005); 215 ILL. 
COMP. STAT. ANN. 5/356z.4 (West 2016); id. 125/5–3; id. 165/10; IOWA CODE § 514C.19 (2016); 
N.H. REV. STAT. ANN. §§ 415:18-i, 420-A:17-c, 420-B:8-gg (2015); OHIO REV. CODE ANN. 
§ 1751.01 (West 2009); VT. STAT. ANN. tit. 8, § 4099c (2015); VA. CODE ANN. § 38.2-3407.5:1 
(2016); WASH. REV. CODE ANN. § 48.41.110 (West 2008); WIS. STAT. ANN. §§ 609.805, 
632.895(17) (West 2010). 
 44 See Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1124 (10th Cir. 2013). 
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changing insurance plans.  However, the ACA’s “preventive care” 
mandate eliminated that federal safe harbor. 

B.  The Institute of Medicine’s Recommendation 

The ACA requires that insurance plans provide, without additional 
cost sharing, “with respect to women, such additional preventive care 
and screenings.”45  The statute did not define which services the man-
date covered but instead delegated that task to the Health Resources 
and Services Administration (HRSA),46 a division of HHS.  The Insti-
tute of Medicine (IOM), “an arm of the National Academy of Sciences, 
an organization Congress established ‘for the explicit purpose of fur-
nishing advice to the Government,’”47 was asked by HHS to perform 
“a review of effective preventive services to ensure women’s health 
and well-being.”48  The organization’s goal was to advise HHS on 
what should be covered under the ACA’s “preventive care” mandate.49  
After the review, IOM concluded that the mandate should cover un-
controversial services including cervical cancer screenings and mam-
mograms.50  However, the most controversial proposal concerned con-
traception: “The committee recommends for consideration as a 
preventive service for women: the full range of Food and Drug  
Administration-approved contraceptive methods, sterilization proce-
dures, and patient education and counseling for women with reproduc-
tive capacity.”51  That recommendation covered emergency contracep-
tives, dubbed “abortifacients” by religious groups,52 such as Plan B 
and Ella, which “can function by preventing the implantation of a fer-
tilized egg.”53 
 The IOM viewed the contraceptive mandate as unproblematic in 
light of the fact that “[t]wenty-eight states now have regulations re-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 45 42 U.S.C. § 300gg-13 (2012) (emphasis added). 
 46 See id. 
 47 Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2788 n.3 (2014) (Ginsburg, J., dissent-
ing) (quoting Pub. Citizen v. Dep’t of Justice, 491 U.S. 440, 460 n.11 (1989)). 
 48 INST. OF MED., CLINICAL PREVENTIVE SERVICES FOR WOMEN: CLOSING THE GAPS 
1 (2011), http://www.nap.edu/read/13181/chapter/2 [https://perma.cc/4C2Q-3QRJ]. 
 49 Id. 
 50 Id. at 3, 9. 
 51 Id. at 10. 
 52 For example, Hobby Lobby President Steve Green explained, “[w]e believe life begins at 
conception.”  He viewed any drug or procedure that prevents the implantation of a fertilized egg 
as an abortion.  Cathy Lynn Grossman, What’s Abortifacient? Disputes over Birth Control Fuel 
Obamacare Fight, WASH. POST. (Jan. 28, 2014), h t t p s : / / w w w . w a s h i n g t o n p o s t . c o m / n a t i o n a l 
/ r e l i g i o n / w h a t s - a b o r t i f a c i e n t - d i s p u t e s - o v e r - b i r t h - c o n t r o l - f u e l - o b a m a c a r e 0 f i g h t / 2 0 1 4 / 0 1 / 2 8 
/61f080be-886a-11e3-a760-a86415d0944d_story.html [https://perma.cc/N2E9-HNG7]. 
 53 Hobby Lobby Stores, Inc., v. Sebelius, 723 F.3d 1114, 1123 (10th Cir. 2013); see also Brief 
for the Petitioners at 9 n.4, Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014) (No. 13-
354). 
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quiring private insurers to cover contraceptives.”54  Additionally, the 
group observed that the federal government already provides such 
coverage for its civil servants, and through Medicaid and Medicare.55  
However, IOM failed to account for the fact that religious employers 
in many states could avoid the mandate through statutory exemptions 
or self-insurance.  As I have argued elsewhere, the IOM’s 250-page  
report made no reference to “religion,” “faith,” or “conscience,” but  
rather focused solely on public health issues within their areas of  
competency.56 

HHS promptly adopted the IOM report in its entirety.57  The man-
date would now require that employers pay for “[a]ll Food and Drug 
Administration-approved contraceptive methods, sterilization proce-
dures, and patient education and counseling for all women with repro-
ductive capacity.”58  I will return to the rulemaking process in section 
I.E, but first a detour back to the debates over the ACA’s other con-
troversial mandate. 

C.  The ACA’s Religious Exemptions 

Congress exempted three classes of people from the ACA’s individ-
ual mandate to maintain insurance.  As Chief Justice Roberts observed 
in NFIB v. Sebelius,59 “[t]he mandate does not apply to some individ-
uals, such as prisoners and undocumented aliens.”60  The joint dissent 
noted the third category that the Chief omitted: “Those with religious 
objections or who participate in a ‘health care sharing ministry.’”61 

Congress established a fairly elaborate set of rules for who would 
and would not receive a conscience-based exemption from the re-
quirement to carry insurance.  First, to qualify for a religious exemp-
tion, an individual must be “a member of a recognized religious sect” 
and “an adherent of established tenets or teachings of such sect,” as de-
fined through a detailed test set out elsewhere in the tax code.62  Under 
this test, an applicant who “is conscientiously opposed to acceptance of 
the benefits of any private or public insurance” must provide “evi-
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 54 INST. OF MED., supra note 48, at 108. 
 55 See id. 
 56 BLACKMAN, supra note 11, at 54–55. 
 57 Women’s Preventive Services: Required Health Plan Coverage Guidelines, HEALTH RE-

SOURCES & SERVS. ADMIN., h t t p : / / w w w . h r s a . g o v / w o m e n s g u i d e l i n e s /   [ h t t p s : / / p e r m a . c c / P D 8 Y 
-Z25B] [hereinafter Women’s Preventive Services]. 
 58 Id. 
 59 132 S. Ct. 2566 (2012).  
 60 Id. at 2580 (citing 26 U.S.C. § 5000A(d) (2012)). 
 61 Id. at 2653 (Scalia, Kennedy, Thomas, and Alito, JJ., dissenting) (quoting 26 U.S.C. 
§ 5000A(d)(2)). 
 62 26 U.S.C. § 5000A(d)(2)(A) (referring to 26 U.S.C. § 1402(g)(1) for a description of how a 
recognized religious sect is defined). 
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dence” of her “membership in, and adherence to the tenets . . . of, the 
sect” as well as her “waiver of all benefits and other payments un-
der . . . the Social Security Act.”63  The exemption is granted only if 
the Commissioner of Social Security finds (1) the sect actually has 
those “established tenets,” (2) members of the sect “make provision for 
their dependent members” that is “reasonable in view of their general 
level of living” and have had the practice of doing so for a “substan-
tial” period of time, and (3) the sect was “in existence at all times since 
December 31, 1950.”64 

Second, Congress created a new exemption for members of a 
“health care sharing ministry,” a term not previously used in the U.S. 
Code.65  Among other requirements, the ministry must be tax-exempt 
and its members must “share a common set of ethical or religious be-
liefs and share medical expenses among members in accordance with 
those beliefs.”66  Further, individuals must be allowed to “retain mem-
bership even after they develop a medical condition.”67 

On December 22, 2009 — two days before the Senate would vote 
on the ACA — Senator Bob Casey (D-PA) asked Senator Tom Harkin 
(D-IA) about the religious exemption to the individual mandate.68  
Would “an Amish person” who “meet[s] the” statutory “requirements” 
and “work[s] in a factory or store for a non-Amish employer,” Casey 
asked, be “required to obtain insurance coverage against his or her re-
ligious convictions?”69  Senator Harkin answered that he or she would 
be exempted because the law “creates a clear bright line exemption for 
individuals described” in the statute.70  Note that there is a categorical 
exemption for conscientious objectors: Congress did not craft some sort 
of accommodation that applied a less onerous form of the mandate on 
the religionists. 

Through the exemption, Congress reinforced its long-standing 
recognition that requiring certain religionists to participate in an in-
surance system burdens their free exercise.71  This awareness was so 
profound that it is the only meaningful exemption from the individual 
mandate — prisoners and those who are not lawfully present in the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 63 Id. § 1402(g)(1).  
 64 Id.  
 65 Id. § 5000A(d)(2)(B).  The Fourth Circuit has upheld the constitutionality of the “health care 
sharing ministry” provision.  Liberty Univ., Inc. v. Lew, 733 F.3d 72, 102–03 (4th Cir. 2013). 
 66 26 U.S.C. § 5000A(d)(2)(B)(II). 
 67 Id. § 5000A(d)(2)(B)(III). 
 68 155 CONG. REC. 33,050 (2009) (remarks of Sen. Casey). 
 69 Id.  
 70 Id. (statement of Sen. Harkin). 
 71 Cf. Overall v. Ascension, 23 F. Supp. 3d 816, 826 (E.D. Mich. 2014) (discussing exemption of 
“church plan[s]” from ERISA). 
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United States simply cannot participate in the healthcare market.72  
The history of the individual mandate is a study in contrast with the 
“preventive care” mandate.  The “preventive care” mandate’s text and 
history exhibit absolutely no awareness on the part of Congress that it 
was about to radically alter well-established religious accommodations 
nationwide, and impose a new contraceptive mandate on employers 
without any conscience clause. 

D.  The Women’s Health Amendment and “Preventive Care” 

During the Health, Education, Labor & Pensions (HELP) Commit-
tee’s markup of the ACA in July 2009, Senator Barbara Mikulski (D-
MD) introduced the Women’s Health Amendment.73  The proposed 
amendment mandated that all insurers provide coverage for “preven-
tive care and screenings” for women, without additional costs.74  The 
amendment did not detail exactly what those services were, and Sena-
tor Mikulski declined a request to specifically exclude “abortion ser-
vices.”75  She did, however, insist that the provision would not “expand 
[or] mandate an abortion service.”76  Four months after its passage in 
the HELP Committee by a vote of 12–11, Senator Mikulski introduced 
the Women’s Health Amendment for full Senate consideration.  The 
provision required most large employers to cover, without any addi-
tional copayments, “with respect to women, [certain] additional preven-
tive care and screenings.”77  The amendment was silent as to what 
those “preventive care and screenings” were.  Instead, the “comprehen-
sive guidelines” would be established by HRSA.78 

Republican senators continued to have concerns about the ACA re-
quiring payments for abortions.  Once again, Senator Mikulski reject-
ed this claim: 

This amendment does not cover abortion.  Abortion has never been de-
fined as a preventive service.  This amendment is strictly concerned with 
ensuring that women get the kind of preventive screenings and treatments 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 72 Cf. NFIB v. Sebelius, 132 S. Ct. 2566, 2653 (2012) (Scalia, Kennedy, Thomas, and Alito, JJ., 
dissenting). 
 73 See Susan Ferrechio, Senate Health Bill Would Mandate Abortion Coverage, WASH. EX-

AMINER (Jul. 8, 2009, 12:00 AM), h t t p : / / w w w . w a s h i n g t o n e x a m i n e r . c o m / s e n a t e - h e a l t h - b i l l - w o u l d 
- m a n d a t e - a b o r t i o n - c o v e r a g e / a r t i c l e / 9 4 8 5 4   [ h t t p s : / / p e r m a . c c / 4 N D 4 - 2 X U V]; David M. Herszenhorn 
& Robert Pear, Senate Passes Women’s Health Amendment, N.Y. TIMES: PRESCRIPTIONS (Dec. 
3, 2009, 12:32 PM), h t t p : / / p r e s c r i p t i o n s . b l o g s . n y t i m e s . c o m / 2 0 0 9 / 1 2 / 0 3 / s e n a t e - p a s s e s - w o m e n s 
-health-amendment/ [https://perma.cc/J9M7-P35A]. 
 74 Herszenhorn & Pear, supra note 73. 
 75 Steven Ertelt, Bob Casey Claims No Abortion Funding in Senate Health Care Bill, Draws 
Rebuke, LIFENEWS (Sept. 3, 2009), h t t p : / / a r c h i v e . l i f e n e w s . c o m / s t a t e 4 3 9 7 . h t m l   [ h t t p s : / / p e r m a . c c 
/VTQ5-FPKB]; Ferrechio, supra note 73. 
 76 Ferrechio, supra note 73. 
 77 155 CONG. REC. 33,175 (2009) (emphasis added). 
 78 See id.; Coverage of Preventive Services, 45 C.F.R. § 147.130 (2015). 
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they may need to prevent diseases particular to women such as breast 
cancer and cervical cancer.  There is neither legislative intent nor legisla-
tive language that would cover abortion under this amendment, nor would 
abortion coverage be mandated in any way by the Secretary of Health and 
Human Services.79 

In response, Senator Brownback of Kansas explained, “I have 
trouble, however, because I believe a future bureaucracy could inter-
pret it differently.”80  He asked for an amendment to make clear that 
abortions were not covered.  “But, as we all know as legislators,” Sena-
tor Brownback said, “it is one thing to say something on the Senate 
floor, and it is one thing to have a colloquy, but it is far different to 
have it written in the base law.”81  Senator Mikulski, however, refused 
to make any clarifying amendments to the text of the statute.  The 
amendment defeated a filibuster with a 61–39 vote.82 

E.  The Executive Branch’s Accommodation 

There was a really, really easy way to avoid the Zubik controversy 
in the first place.  The executive branch could have simply rejected the 
Institute of Medicine’s determination and excluded contraceptives 
from the definition of “preventive care.”  Even if the California Su-
preme Court were correct that such a requirement does not run afoul 
of Employment Division, Department of Human Resources v. Smith, a 
blanket mandate with no exemptions — even for houses of worship — 
would certainly violate RFRA.  The Justices divided in Burwell v. 
Hobby Lobby Stores, Inc.83 on whether the mandate burdened the reli-
gious liberty of for-profit corporations, but all of the Justices recog-
nized the “special solicitude” of houses of worship, which were not 
even exempted under the statute.84  Declining to include contracep-
tives under the umbrella of “preventive care” would have avoided a 
construction that could violate the Free Exercise Clause, as well as a 
RFRA violation, to say nothing of the bitter culture war the mandate 
ignited. 

The executive branch would likely respond that requiring insurers 
to cover contraceptives serves a “compelling interest.”  This argument 
has superficial resonance — in light of the “fundamental” rights at  
 
issue in Griswold v. Connecticut85 and Eisenstadt v. Baird86 — but 
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 79 155 CONG. REC. 29,308 (2009). 
 80 Id. 
 81 Id. 
 82 Herszenhorn & Pear, supra note 73. 
 83 134 S. Ct. 2751 (2014). 
 84 Id. at 2794–95 (Ginsburg, J., dissenting) (quoting Hosanna-Tabor Evangelical Lutheran 
Church & Sch. v. EEOC, 132 S. Ct. 694, 706 (2012)). 
 85 381 U.S. 479 (1965).  
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crumbles on closer inspection.  Congress can’t provide an ambiguous, 
blank check empowering an agency to define what constitutes a state 
interest of the highest order.  Through the Women’s Health Amend-
ment, Congress couldn’t even be bothered to define what “preventive 
care” is — indeed, its sponsor refused to amend the provision to clarify 
what is and is not covered.87  “Family planning” was only mentioned 
in stray comments throughout the legislative history.88  It strains cre-
dulity to conclude that an agency interpreting an ambiguous term, aid-
ed by Chevron deference, can independently elevate its determination 
to the majestic level of compelling, without even a hint from the stat-
ute of what’s covered.89 

However, this easy fix didn’t happen.  Without specific guidance 
from the statute, HHS proceeded to adopt IOM’s recommendations in 
their entirety, transforming the “preventive care” mandate into the 
“contraceptive mandate.”90  Once the Administration made this deci-
sion, it was faced with extremely difficult policy choices.  The unvar-
nished “preventive care” mandate — as interpreted by HHS to include 
contraceptives — required, without exception, that all employers with 
more than fifty employees either pay for their employees’ contracep-
tive coverage, or pay a penalty.91  All religious organizations were sub-
ject to this mandate. 

In August 2011, the Departments of HHS, Treasury, and Labor an-
nounced what would become the first in a series of executive actions 
designed to accommodate both conscience and contraception.92  The 
Women’s Health Amendment applied equally to all houses of worship, 
which were mandated to provide “preventive care” for their employ-
ees.  But the Administration determined that subjecting houses of wor-
ship to the choice of complying with the mandate or paying severe 
fines would violate the First Amendment’s Free Exercise Clause.93  As 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 86 405 U.S. 438 (1972).  See Hobby Lobby, 134 S. Ct. at 2779–80 (“Under our cases, women 
(and men) have a constitutional right to obtain contraceptives, . . . and HHS tells us that ‘[s]tudies 
have demonstrated that even moderate copayments for preventive services can deter patients 
from receiving those services.’” (last alteration in original) (citation omitted)). 
 87 Herszenhorn & Pear, supra note 73. 
 88 BLACKMAN, supra note 11, at 47–48. 
 89 The Court avoided resolving whether the government has a compelling interest in ensuring 
access to contraception in both Hobby Lobby, 134 S. Ct. at 2780, and Zubik, 136 S. Ct. at 1560.  
But on remand, this question could be an alternate ground to resolve Zubik — not whether 
“seamless” contraceptive coverage is compelling, but whether an agency can make that determina-
tion in the first instance.  
 90 See Women’s Preventive Services, supra note 57. 
 91 See 26 U.S.C. § 4980H(a) (2012). 
 92 BLACKMAN, supra note 11, at 57–58. 
 93 Transcript of Oral Argument at 57–58, Hobby Lobby, 134 S. Ct. 2751 (No. 13-354), https:// 
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/F7Y7-ZTDU] [hereinafter Transcript of Oral Argument, Hobby Lobby] (acknowledging “the spe-
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a result, HHS felt compelled to provide an exemption to a narrow sliv-
er of houses of worship.94  The proposal, announced in a press release, 
would “allow[] religious institutions that offer insurance to their em-
ployees the choice of whether or not to cover contraception services.”95  
Employing what I’ve referred to elsewhere as government by blog 
post,96 HHS posted a footnote on its website explaining that a religious 
employer was exempt from the mandate if it “(1) [h]as the inculcation 
of religious values as its purpose; (2) primarily employs persons who 
share its religious tenets; (3) primarily serves persons who share its re-
ligious tenets; and (4) is a non-profit organization . . . .”97  This rule, 
announced without a notice-and-comment period, was almost identical 
to the exemption used in California. 

This framework excluded a wide swath of incontrovertibly reli-
gious institutions.  Consider, for example, a church that operates a hy-
pothermia shelter.98  First, its singular “purpose” is not the “inculcation 
of religious values,” but also includes helping the poor in the communi-
ty, without proselytizing.  Second, the church employs people outside 
the faith to work at the shelter.  Third, the church does not require 
communion for those trying to get help.  This church would not be 
considered a “religious employer” and would not be exempt. 

After 100,000 comments were submitted to HHS objecting to the 
narrow scope of the rule that was published, the government changed 
course.99  The Departments of Treasury, Labor, and HHS acknowl-
edged that certain nonprofits should not be denied an exemption be-
cause “for example, they provide charitable social services to persons 
of different religious faiths or employ persons of different religious 
faiths when running a parochial school.”100  The Administration re-
vised the rule so that a religious organization would be exempted from 
the mandate, regardless of whether it “primarily employs persons who 
share its religious tenets” or “primarily serves persons who share its re-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
cial solicitude that churches receive under our Constitution under the First Amendment,” id. at 
58). 
 94 Id. 
 95 Press Release, U.S. Dep’t of Health & Human Servs., Affordable Care Act Ensures Women 
Receive Preventive Services at No Additional Cost (Aug. 1, 2011), h t t p : / / w w w . h h s . g o v / n e w s / p r e s s 
/2011pres/08/20110801b.html [https://perma.cc/YV7N-C55Z]. 
 96 Josh Blackman, Government by Blog Post, 11 FLA. INT’L U. L. REV. 389 (2016). 
 97 Coverage of Certain Preventive Services Under the Affordable Care Act, 78 Fed. Reg. 
39,870, 39,871 (July 2, 2013) [hereinafter Certain Preventive Services] (codified in scattered parts 
of 26, 29 & 45 C.F.R.). 
 98 See BLACKMAN, supra note 11, at 57–58. 
 99 Sarah Kliff, Congress Picks Up Birth Control Battle, WASH. POST (Nov. 2, 2011), https:// 
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 100 Coverage of Certain Preventive Services Under the Affordable Care Act, 78 Fed. Reg. 8456, 
8461 (Feb. 6, 2013). 
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ligious tenets.”101  However, certain “religious orders” that provide ser-
vices other than “exclusively religious activities” were not exempted.102  
Instead of being exempted from the mandate, they would receive only 
an accommodation.  Again, these were policy-laden judgments, made 
entirely without any guidance from Congress. 

After several court orders, the accommodation went through at 
least six iterations.103  For simplicity’s sake, I will refer to them simply 
as the accommodation.  Under the accommodation, eligible religious 
nonprofits would not have to pay for contraceptive coverage.  After 
the nonprofit notified the government of its faith-based objection, the 
insurer would pay for the contraceptives directly.  As I noted in the in-
troduction, a discussion of whether the accommodation violates RFRA 
is beyond the scope of this Comment.  Instead, a threshold question 
obviates the inquiry under RFRA: did the executive branch have the 
authority to pick which religious groups have all burdens on free exer-
cise eliminated (with an exemption) and which groups have the bur-
dens minimized (through an accommodation)? 

F.  No Delegated Interpretive Authority 

 1.  The Free Exercise Clause and RFRA Do Not Delegate the Req-
uisite Interpretive Authority. — The executive branch does not have 
the inherent authority to suspend the enforcement of disfavored 
laws.104  Rather, agencies must rely on specific provisions of statutory 
or constitutional law to authorize them to abstain from enforcement or 
exercise discretion.  Two sources of authority that could support the 
accommodation to the contraceptive mandate are the Free Exercise 
Clause105 and RFRA.106  Executive branch officials — separate and 
apart from a judicial declaration — must decline to enforce a law they 
determine would violate the Free Exercise Clause.107  Similarly, the 
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 101 Id. 
 102 Id. 
 103 See, e.g., Wheaton Coll. v. Burwell, 134 S. Ct. 2806 (2014); Little Sisters of the Poor Home 
for the Aged v. Burwell, 794 F.3d 1151 (10th Cir. 2015); Coverage of Certain Preventive Services 
Under the Affordable Care Act, 79 Fed. Reg. 51,092, 51,092 (Aug. 27, 2014) (codified at 45 C.F.R. 
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various provisions of the Affordable Care Act and immigration law.  See supra note 17; see also 
BLACKMAN, supra note 11, at 203–26. 
 105 U.S. CONST. amend. I, cl. 1. 
 106 42 U.S.C. § 2000bb (2012). 
 107 This point is worth repeating because lawyers — and even more so, law students — all too 
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executive branch is prohibited from enforcing a law in a manner that 
violates RFRA.  What agencies cannot do — absent guidance from 
Congress — is to pick and choose which religious organizations are 
privileged.  The only available administrative remedy for those whose 
free exercise is substantially burdened by the enforcement of the stat-
ute is an exemption.  Congress, of course, remains free to take a far 
more hands-on approach. 

And the Executive’s power to unilaterally suspend a law is limited 
for a reason.  Consider Gonzales v. O Centro Espírita Beneficente 
União do Vegetal.108  In that case, the Court considered the Controlled 
Substances Act, which prohibits the transportation of the hallucino-
genic plant hoasca, and does not contain a religious carve-out.109  
União do Vegetal (UDV), a Christian sect, used hoasca in a sacramen-
tal tea.  Though the law was generally applicable under Smith,110 the 
Court unanimously found that as applied to UDV, it violated the more 
stringent standard set by RFRA.111  The Court’s remedy in Gonzales 
was not to invalidate the Controlled Substances Act — which served 
other legitimate state interests — but to “prohibit[] the Government 
from enforcing the Controlled Substances Act with respect to the 
UDV’s importation and use of hoasca.”112  In other words, the execu-
tive branch had to exempt UDV from the enforcement of the Con-
trolled Substances Act to avoid a violation of RFRA. 

Contrast this blunt remedy with the textured accommodation 
scheme Congress developed to legalize, under certain circumstances, 
“the use, possession, or transportation of peyote . . . .”113  (This statute 
was a direct response to Smith.)  First, unlike the Court’s blanket in-
junction for UDV in Gonzales, the peyote carveout applied only to “an 
Indian for bona fide traditional ceremonial purposes in connection 
with the practice of a traditional Indian religion.”114  These are im-
portant constraints that the Court did not consider.  Second, the stat-
ute did not stop at decriminalizing the use of peyote, but also stated 
that “[n]o Indian shall be penalized or discriminated against on the ba-
sis of such use, possession or transportation, including, but not limited 
to, denial of otherwise applicable benefits under public assistance pro-
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tion.  See generally Saikrishna Bangalore Prakash, The Executive’s Duty to Disregard Unconstitu-
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 113 42 U.S.C. § 1996a (2012). 
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grams.”115  Under the Court’s holding in Gonzales, a state could still 
deny unemployment compensation to a member of UDV who was 
terminated for use of hoasca.  Congress, however, resolved this prob-
lem for peyote. 

This simple example contrasts the level of precision between when 
Congress handles a question of religious liberty, and when the courts 
and executive branch do it.  The former employs a scalpel, while the 
latter can wield only a bludgeon.  Once the agencies determine that 
their enforcement of the ACA would violate RFRA, they can exempt 
only those whose free exercise is burdened.  Without any delegation 
from Congress, this exemption is all that RFRA allows. 

In any event, a delegation from RFRA does not help the govern-
ment in this case.  The executive branch has maintained throughout 
the entire course of the Zubik litigation that the accommodation does 
not impose a substantial burden on free exercise in violation of RFRA.  
During oral argument, Solicitor General Verrilli suggested he was will-
ing for the Court to “assume [arguendo] a substantial burden,” but was 
promptly interrupted by Justice Ginsburg.116  “Now, you aren’t giving 
up on the substantial burden?” she asked.117  The Solicitor General re-
plied, “No, we are not giving up on it . . . .”118  By the government’s 
own admission, it cannot rely on RFRA for the interpretive authority 
to craft the accommodation.  Given its decision to include contracep-
tives under the umbrella of “preventive care,” the only remedy under 
RFRA would be to grant true exemptions.  RFRA does not vest the 
agency with the authority to pick and choose which people of faith are 
protected. 

2.  The ACA Does Not Delegate the Requisite Interpretive Authori-
ty. — Beyond RFRA and the Free Exercise Clause, the ACA  
itself could have also provided the interpretive authority necessary  
to craft the accommodation.  It didn’t.  The rulemaking process119 
could not identify a single statutory source of authority to accom-
modate religious liberty, despite citing to dozens of explicit statu- 
tory delegations to the Departments of Treasury,120 Labor,121  
and HHS.122  But as noted in a brief I coauthored, “in their combined 
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 116 Transcript of Oral Argument, Zubik, supra note 9, at 61. 
 117 Id. 
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nearly 90,000 words, these four-score provisions make absolutely no 
reference to religion.”123  The Administration cannot point to any ex-
press or implicit “legislative delegation to [the Departments] on a par-
ticular question” of how to balance conscience and contraception.124  
On a superficial level, the Administration deserves credit for showing 
an awareness of how the contraceptive mandate would impact people 
of faith.  The awareness of this problem by itself, however, does not 
manifest an unlimited power to fix it.  Stated differently, the ACA does 
not provide the interpretive authority to pick and choose who would 
be burdened and who would be burdened less. 

“During oral arguments in Hobby Lobby, Justice Kennedy was per-
plexed that the Department of Health and Human Services had ex-
empted certain corporations from the contraceptive mandate — totally 
apart from any religious objection — but refused to excuse the reli-
giously-inspired craft store.”125  “[W]hat kind of constitutional struc-
ture do we have,” Justice Kennedy asked the Solicitor General, “if the 
Congress can give an agency the power to grant or not grant a reli-
gious exemption based on what the agency determined?”126  He recog-
nized that the nondelegation doctrine was “somewhat moribund inso-
far as [its] enforcement in this Court.”127  But with a “First 
Amendment issue of this consequence,” he continued, “shouldn’t we 
indicate that it’s for the Congress, not the agency, to determine” who 
receives religious exemptions?128  Pardon the cliché, but Justice  
Kennedy is correct. 

In the rulemaking process, the Departments conceded that “even if 
the accommodations were found to impose some minimal burden on 
eligible organizations,” they were willing to tolerate “such [a] burden” 
because it “would not be substantial for the purposes of 
RFRA . . . .”129  But as the brief I coauthored explained,130 the gov-
ernment distinguished between the exemption and the accommodation 
based on the government’s determination that “houses of worship and 
their integrated auxiliaries that object to contraceptive coverage on re-
ligious grounds are more likely than other employers to employ people 
who are of the same faith and/or adhere to the same objection, and 
who would therefore be less likely than other people to use contracep-
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 125 BLACKMAN, supra note 11, at 540; see also Adam J. White, Kennedy’s Question: How  
Will the Court Decide Hobby Lobby?, THE WKLY. STANDARD (Apr. 28, 2014), h t t p : / / w w w. 
weeklystandard.com/kennedys-question/article/787038 [https://perma.cc/LEK2-2MCF]. 
 126 White, supra note 125. 
 127 Id.  
 128 Id. 
 129 Certain Preventive Services, supra note 97, at 39,887. 
 130 Cato Institute Brief, Zubik, supra note 17, at 10. 
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tive services even if such services were covered under their plan.”131  
In the rulemaking, the Departments explained that employees of these 
other religious organizations “are less likely than individuals in plans 
of religious employers to share their employer’s . . . faith and objection 
to contraceptive coverage on religious grounds . . . .”132  But “[t]his 
conclusory assertion — the only contemporaneous justification for this 
policy — serves as a testament to how out-of-their-league the Depart-
ments [were].”133 

Congress has the full wherewithal to draft a statute with an intri-
cate conscience clause, above and beyond what is required by the 
RFRA and the Free Exercise Clause, though bounded by the Estab-
lishment Clause.  Critically, Congress can even choose to burden some 
religionists more than others.  If Congress so chose, it could have 
drafted a conscience clause that treated differently houses of worship, 
religious charities, and religious universities.  Congress could have ex-
empted employees of religious charities — which are legally permitted 
to hire only their coreligionists134 — but not students at religious uni-
versities, who are admitted regardless of their faith.135  As discussed in 
the previous section, Congress considered, weighed, and made similar-
ly intricate decisions when crafting a limited peyote exemption.  These 
are difficult line-drawing questions, best reserved for the wisdom of 
the crowds in Congress — not the homogeneous executive branch, or 
even worse, the cloistered courts. 

To borrow an example used in our amicus brief in Zubik, “[i]t 
would be unthinkable . . . for the Bureau of Prisons to provide kosher 
meals to Orthodox Jewish prisoners because they are ‘more likely’ to 
find these meals religiously necessary, but deny them to Reform Jewish 
prisoners who are ‘less likely’ to adhere to these stringent dietary re-
strictions.”136  An agency does not have “the authority to favor true be-
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 131 Certain Preventive Services, supra note 97, at 39,887. 
 132 Id. (emphasis added). 
 133 Cato Institute Brief, Zubik, supra note 17, at 10–11. 
 134 42 U.S.C. § 2000e-1(a) (2012) (“This subchapter shall not apply to an employer with respect 
to the employment of aliens outside any State, or to a religious corporation, association, educa-
tional institution, or society with respect to the employment of individuals of a particular religion 
to perform work connected with the carrying on by such corporation, association, educational in-
stitution, or society of its activities.”). 
 135 Cf. Transcript of Oral Argument, Zubik, supra note 9, at 28–29 (“JUSTICE KENNEDY: It’s 
going to be very difficult for this Court to write an opinion which says that once you have a 
church organization, you have to treat a religious university the same.  I just find that very diffi-
cult to write.”). 
 136 Cato Institute Brief, Zubik, supra note 17, at 15; see also United States v. Sec’y, Fla. Dep’t 
of Corr., No. 12-22958, 2015 WL 1977795, at *14 (S.D. Fla. Apr. 30, 2015), aff’d, No. 15-14117, 
2016 WL 3770521 (11th Cir. July 14, 2016) (“RLUIPA [the Religious Land Use and Institutional-
ized Persons Act of 2000] requires consideration of the sincerity of the prisoner’s belief, not 
whether a particular belief is supported by specific religious law or doctrine.”). 
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lievers over casual observers — to determine the particular kinds of 
religiosity which warrants an exemption — but that is exactly what 
[they have] done here.”137  As our Zubik amicus brief concluded, “[i]t 
cannot be the rule of law that houses of worship receive the ‘full’ ex-
emption, while profoundly religious nonprofits . . . receive ‘this sort of 
skim milk’ accommodation.”138 

Congress can even provide agencies with bounded authority to 
make decisions affecting faith.  For example, through the individual 
mandate exemption, Congress delegated to the executive branch the 
responsibility to determine whether a religious sect actually possesses 
certain “established tenets” that gave rise to the religious objection.139  
This inquiry is quite subjective, but Congress spelled out guidelines for 
an agency to follow.140  There’s no doubt the agency has such interpre-
tive authority.  This did not happen with the “preventive care”  
mandate. 

As our amicus brief in Zubik pointed out, several of the lower 
courts “erred by conflating Congress and the Departments.”141  Ac-
cording to the Tenth Circuit, the regulations in cases like Zubik “draw 
on the tax code’s distinction between houses of worship and religious 
non-profits, a ‘longstanding and familiar’ distinction in federal law.”142  
Judge Matheson, writing for the court, noted that “the Government en-
joys some discretion in fashioning religious accommodations.”143  “But 
who is ‘the Government’”?144  Congress, and not the Treasury De-
partment, wrote the tax exemptions.145 

The tax example also bolsters Zubik’s case because Congress pro-
vided the exact same tax-exempt status to houses of worship and reli-
gious nonprofits.  The only distinction is that the former are not re-
quired to apply for it, and the latter must submit a simple form.146  In 
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 137 Cato Institute Brief, Zubik, supra note 17, at 15. 
 138 Id. (quoting Transcript of Oral Argument at 71, United States v. Windsor, 133 S. Ct. 2675 
(2013) (No. 12-307), https: / / w w w . s u p r e m e c o u r t . g o v / o r a l _ a r g u m e n t s / a r g u m e n t _ t r a n s c r i p t s / 1 2 
-307_c18e.pdf [https://perma.cc/9M2T-XHBD]). 
 139 26 U.S.C. § 5000A(d)(2)(A) (2012). 
 140 See id. (referring to guidelines in 26 U.S.C. § 1402(g)(1)). 
 141 Cato Institute Brief, Zubik, supra note 17, at 15. 
 142 Little Sisters of the Poor Home for the Aged v. Burwell, 794 F.3d 1151, 1199 (10th Cir. 2015) 
(quoting Priests for Life v. Dep’t Health & Human Servs., 772 F.3d 229, 238 (D.C. Cir. 2014)). 
 143 Id. at 1200 (emphasis added). 
 144 Cato Institute Brief, Zubik, supra note 17, at 16. 
 145 See Little Sisters, 794 F.3d at 1200; see also Cato Institute Brief, Zubik, supra note 17, at 
16–17. 
 146 26 U.S.C. § 508(a) (2012) (applying to any organization not specified elsewhere in the stat-
ute).  Compare Application for Recognition of Exemption, INTERNAL REVENUE SERV., https:// 
w w w . i r s . g o v / c h a r i t i e s - n o n - p r o f i t s / a p p l i c a t i o n - f o r - r e c o g n i t i o n - o f - e x e m p t i o n   [ h t t p s : / / p e r m a . c c 
/ME3F-3YGB], with INTERNAL REVENUE SERV., TAX GUIDE FOR CHURCHES & RELI-

GIOUS ORGANIZATIONS 3 (2015), h t t p s : / / w w w . i r s . g o v / p u b / i r s - p d f / p 1 8 2 8 . p d f   [ h t t p s : / / p e r m a . c c 
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the end, Congress treated all religious employers virtually identically 
for tax-exempt purposes.147  As our amicus brief noted, “[t]his was not 
a decision the Treasury Department reached based on its own judg-
ment about the nature of religious organizations and whether they 
must seek tax-exempt status.”148  Rather, “it was the elected members 
of Congress who deliberated and determined that ‘churches, their inte-
grated auxiliaries, and conventions or associations of churches’ would 
receive an automatic ‘mandatory exception.’”149  In any event, the De-
partments here cannot co-opt a regime Congress created for tax ex-
emptions and extend it to the accommodation, without any evidence of 
congressional intent. 

At bottom, the accommodation is ultra vires.  Neither the ACA, nor 
RFRA, nor the First Amendment, provides the Executive with the in-
terpretive authority to erect this elaborate regime, wherein some reli-
gionists are excused from the mandate, while others are only burdened 
less.  Imagine if Congress had included in the Women’s Health 
Amendment a provision stating that “the Secretary shall establish reli-
gious accommodations he deems necessary for carrying out his authori-
ty under the provisions of this chapter.”150  Such a statute would be 
politically unthinkable and constitutionally reckless — Congress can-
not give a blank check to an agency to make the delicate judgments 
about balancing religious liberty and public health.  Of course, Con-
gress did not include such a sweeping clause in the ACA.  But the 
Administration acted as if it did, and went rogue to unilaterally resolve 
one of the most “major questions” facing our society. 

G.  The Major Question Doctrine 

Under the familiar rule established in Chevron U.S.A. Inc. v. Natu-
ral Resources Defense Council, Inc.,151 courts will defer to an agency’s 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
/Y5S5-FF8J] (“Although churches are not required by law to file an application for exemption, if 
they choose to do so voluntarily, they’re required to pay the fee for determination.”).  
 147 See 26 U.S.C. §§ 508(a), (c)(1)(A) (providing automatic tax exemption for churches and their 
auxiliaries and stating that any other organization can apply for recognition as a tax-exempt non-
profit). 
 148 Cato Institute Brief, Zubik, supra note 17, at 17. 
 149 Id. (quoting 26 U.S.C. § 508(c)(1)(A)); see also United States v. Lee, 455 U.S. 252, 260 (1982) 
(“Congress has accommodated, to the extent compatible with a comprehensive national program, 
the practices of those who believe it a violation of their faith to participate in the social security 
system.”). 
 150 This is a paraphrase of 8 U.S.C § 1103(a), which the government relied on to justify DAPA.  
8 U.S.C § 1103(a)(3) (2012) (“He shall establish such regulations; prescribe such forms of bond, 
reports, entries, and other papers; issue such instructions; and perform such other acts as he 
deems necessary for carrying out his authority under the provisions of this chapter.”); see also 
Brief for the Petitioners at 2, Texas, 136 S. Ct. 2271 (No. 15-674) [hereinafter Brief for the Peti-
tioners, Texas]. 
 151 467 U.S. 837 (1984). 
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interpretation of an ambiguous statute, so long as the interpretation is 
reasonable.152  In a series of somewhat disjointed cases over the past 
two decades, the Supreme Court has carved out an important but  
under-theorized exception to Chevron.  When a regulation implicates a 
“major question” the agency is owed no deference. 

The Court dialed in the first permutation of the major question 
doctrine in MCI Telecommunications Corp. v. AT&T Co.153  This 1994 
decision held that the Federal Communications Act did not provide 
the Federal Communications Commission (FCC) with the authority to 
make certain “fundamental” changes to a tariff policy.154  The 
Court — stressing “the enormous importance to the statutory scheme 
of the tariff-filing provision” at issue — found that the agency’s inter-
pretation was “much too extensive to be considered a ‘modifica-
tion.’”155  Rather, “in reality,” it was “a fundamental revision of the 
statute.”156  The change “may be a good idea,” Justice Scalia wrote for 
the majority, “but it was not the idea Congress enacted into law in 
1934.”157 

The Court returned to this Chevron carve-out six years later in 
FDA v. Brown & Williamson Tobacco Corp.158  Here, the Court found 
that the FDA could not expand its jurisdiction to regulate tobacco as a 
“drug.”159  Justice O’Connor’s majority opinion was based on an in-
terpretation of the Food, Drug, and Cosmetic Act “as a whole,”160 as 
well as the history of “tobacco-specific legislation.”161  The final por-
tion of her analysis, however, rejected Chevron’s normal presumption 
that “a statute’s ambiguity constitutes an implicit delegation from 
Congress to the agency to fill in the statutory gaps.”162  This was 
“hardly an ordinary case,” Justice O’Connor observed.163  Her analysis 
relied on tobacco’s “unique political history,” combined with the FDA’s 
longstanding “representations to Congress” that it could not regulate 
the product.164 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 152 Id. at 845. 
 153 512 U.S. 218 (1994). 
 154 Id. at 228–29. 
 155 Id. at 231. 
 156 Id. 
 157 Id. at 232. 
 158 529 U.S. 120 (2000). 
 159 See id. at 131–33. 
 160 Id. at 133. 
 161 Id. at 149. 
 162 Id. at 159 (citing Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 844 
(1984)).  
 163 Id. 
 164 Id.; see also id. at 144 (“In adopting each statute, Congress has acted against the backdrop 
of the FDA’s consistent and repeated statements that it lacked authority under the FDCA to regu-
late tobacco absent claims of therapeutic benefit by the manufacturer.”). 
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The Court also cited a 1986 article authored by then-Judge Stephen 
Breyer.  “Congress is more likely to have focused upon, and answered, 
major questions,” the former administrative law professor wrote, 
“while leaving interstitial matters to answer themselves in the course 
of the statute’s daily administration.”165  Regulations that resolve ma-
jor questions in “extraordinary cases,” Justice O’Connor explained, 
should give courts “reason to hesitate before concluding that Congress 
has intended such an implicit delegation.”166  As a result, the Court 
was “obliged to defer not to the agency’s expansive construction of the 
statute, but to Congress’ consistent judgment to deny the FDA this 
power.”167  Recalling the Court’s decision six years earlier in MCI, Jus-
tice O’Connor was “confident that Congress could not have intended 
to delegate a decision of such economic and political significance to an 
agency in so cryptic a fashion.”168 

One year later, the Court elaborated on MCI and Brown &  
Williamson in Whitman v. American Trucking Ass’ns.169  The case con-
sidered whether the Clean Air Act delegated to the EPA the authority 
to revise air quality standards at a level “requisite to protect the public 
health.”170  Writing for the majority, Justice Scalia found that for the 
EPA to take such a far-reaching action, the “textual commitment must 
be a clear one.”171  Congress “does not alter the fundamental details of 
a regulatory scheme in vague terms or ancillary provisions,” the Court 
concluded.172  “[I]t does not, one might say, hide elephants in 
mouseholes.”173  Though not explicitly an application of the major 
question exception, the elephants-in-mouseholes doctrine added anoth-
er layer to the MCI/Brown & Williamson framework.174 

In 2003, the EPA relied on the major question doctrine to conclude 
that it lacked the authority to regulate greenhouse gas emissions under 
the Clean Air Act.175  In Massachusetts v. EPA,176 the Court disagreed, 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 165 Id. at 159 (emphasis added) (citing Stephen Breyer, Judicial Review of Questions of Law 
and Policy, 38 ADMIN. L. REV. 363, 370 (1986)).  
 166 Id. 
 167 Id. at 160. 
 168 Id. 
 169 531 U.S. 457 (2001). 
 170 See id. at 465 (quoting 42 U.S.C. § 7409(b)(1) (2012)). 
 171 Id. at 468. 
 172 Id. 
 173 Id. (citing MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 231 (1994); Brown & Wil-
liamson, 529 U.S. at 159–60). 
 174 Jacob Loshin and Aaron Nielson have referred to the elephants-in-mouseholes test as an 
“intermediate doctrine” for a “particular subset of nondelegation cases” to ascertain if “the prof-
fered interpretation greatly expands agency authority on the basis of minor statutory authoriza-
tion.”  Jacob Loshin & Aaron Nielson, Hiding Nondelegation in Mouseholes, 62 ADMIN. L. REV. 
19, 61–62 (2010).  
 175 Control of Emissions from New Highway Vehicles and Engines, 68 Fed. Reg. 52,922, 52,928 
(Sept. 8, 2003) (“[T]he [Clean Air Act] cannot be interpreted to authorize such regulation in the 
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finding that the agency’s reliance on Brown & Williamson was “mis-
placed.”177  However, the Court’s “strained” efforts to distinguish the 
two cases suggest that the majority in Massachusetts simply disregard-
ed the doctrine.178  Professor Abigail Moncrieff wrote that Massachu-
setts “unceremoniously killed” off the major question doctrine.179  The 
reports of the exception’s death, however, were greatly exaggerated. 

In the 2014 decision in Utility Air Regulatory Group v. EPA180 
(UARG), the Court breathed new life into the major question doctrine.  
This follow-up case to Massachusetts considered if the agency could 
regulate stationary sources that emit greenhouse gases in addition to 
mobile sources.181  Justice Scalia, writing for the majority, found that 
the EPA’s interpretation that it could regulate stationary sources that 
emit greenhouse gases was “unreasonable because it would bring about 
an enormous and transformative expansion in EPA’s regulatory au-
thority without clear congressional authorization.”182  The Court add-
ed a skeptical gloss to its holding in Brown & Williamson when a new 
power is allegedly found in an old statute: “When an agency claims to 
discover in a long-extant statute an unheralded power to regulate ‘a 
significant portion of the American economy,’ we typically greet its 
announcement with a measure of skepticism.”183  Further, the Court 
noted the background expectation — established in MCI, among other 
cases — that Congress will “speak clearly if it wishes to assign to an 
agency decisions of vast ‘economic and political significance.’”184  The 
EPA’s proposed rule, which would regulate “millions” of stationary 
sources, “falls comfortably within the class of authorizations that we 
have been reluctant to read into ambiguous statutory text.”185 

One year later, the Court revisited the major question doctrine in 
King v. Burwell.186  This case resolved the question of whether Section 
36B, which provides subsidies on “an Exchange established by the 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
absence of any direct or even indirect indication of congressional intent to provide such authority. 
EPA is urged on in this view by the Supreme Court’s decision in Brown & Williamson . . . .” (em-
phasis added)).  
 176 549 U.S. 497 (2007). 
 177 Id. at 530. 
 178 See Note, Major Question Objections, 129 HARV. L. REV. 2191, 2199 (2016). 
 179 Abigail R. Moncrieff, Reincarnating the “Major Questions” Exception to Chevron Defer-
ence as a Doctrine of Noninterference (or Why Massachusetts v. EPA Got It Wrong), 60 ADMIN. 
L. REV. 593, 598 (2008).  But see Loshin & Nielson, supra note 174, at 63 n.266 (“This is not nec-
essarily true, if Massachusetts is seen as a non-mousehole case and thus distinguishable from 
Brown & Williamson.”). 
 180 134 S. Ct. 2427 (2014). 
 181 See id. at 2438. 
 182 Id. at 2444. 
 183 Id. (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000)). 
 184 Id. (quoting Brown & Williamson, 529 U.S. at 161). 
 185 Id. 
 186 135 S. Ct. 2480 (2015). 
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State under [42 U.S.C. § 18031],” permitted the payment of subsidies 
on exchanges established by the federal government.187  Three circuit 
court judges and two district court judges suggested that the phrase 
“established by the State” was ambiguous and under the Court’s two-
step Chevron framework, deferred to the government’s “reasonable” 
interpretation.188  (One circuit judge found that the statute unambigu-
ously provided subsidies in the federal exchange;189 two ruled against 
the government altogether.190) 

The Chief Justice’s majority opinion quickly dispatched this defer-
ence argument because “[i]n extraordinary cases . . . there may be rea-
son to hesitate before concluding that Congress has intended such an 
implicit delegation.”191  King was “one of those cases,” the Chief wrote, 
where the traditional Chevron framework would not apply.192  “The 
tax credits are among the Act’s key reforms, involving billions of dol-
lars in spending each year and affecting the price of health insurance 
for millions of people.”193  The availability of the credits on the federal 
exchanges was a major question of “deep ‘economic and political sig-
nificance’ that was central to this statutory scheme.”194  The modifier 
“deep” was grafted onto the test from Brown & Williamson.195  If 
Congress had intended for the IRS to have this authority to grant tax 
credits, “it surely would have done so expressly.”196 

The Court then added yet another layer to the major question doc-
trine, finding that “it is especially unlikely that Congress would have 
delegated this decision to the IRS, which has no expertise in crafting 
health insurance policy of this sort.”197  The Chief Justice stated sim-
ply, “[t]his is not a case for the IRS.”198  This analysis of the agency’s 
expertise was based on an earlier decision that perhaps warrants inclu-
sion in the major question canon.199  In Gonzales v. Oregon,200 the Jus-
tices rejected the Attorney General’s decision to regulate the drugs 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 187 See id. at 2488 (citing 26 U.S.C. §§ 36B(b)(2)(A), (c)(2)(A)(i) (2012)).  
 188 See King v. Burwell, 759 F.3d 358, 363 (4th Cir. 2014); Halbig v. Burwell, 758 F.3d 390, 412 
(D.C. Cir. 2014) (Edwards, J., dissenting).  
 189 See King, 759 F.3d at 376–77 (Davis, J., concurring); King v. Sebelius, 997 F. Supp. 2d 415, 
431–32 (E.D. Va. 2014); Halbig v. Sebelius, 27 F. Supp. 3d 1, 25 (D.D.C. 2014). 
 190 See Halbig, 758 F.3d at 394. 
 191 King, 135 S. Ct. at 2488–89 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 
120, 159 (2000)). 
 192 Id. at 2489.  
 193 Id. 
 194 Id. (emphasis added) (quoting Util. Air Regulatory Grp. v. EPA, 573 U.S. 2427, 2444 (2014)). 
 195 See id. 
 196 Id. 
 197 Id. (second emphasis added) (citing Gonzales v. Oregon, 546 U.S. 243, 266–67 (2006)). 
 198 Id. 
 199 See Lisa Schultz Bressman, Deference and Democracy, 75 GEO. WASH. L. REV. 761, 763–64 
(2007) (treating Gonzales and Brown & Williamson as alike in this respect).  
 200 546 U.S. 243 (2006). 
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used by physicians under Oregon’s assisted-suicide law.201  The Court 
rebuffed the Attorney General’s assertion of “authority to make quin-
tessentially medical judgments.”202  Justice Kennedy, writing for the 
majority, concluded that the Controlled Substances Act “conveys [an] 
unwillingness to cede medical judgments to” the Attorney General, 
“who lacks medical expertise.”203  The delegation was “all the more 
suspect,” Justice Kennedy observed,204 because of the “earnest and pro-
found debate about the morality, legality, and practicality of physician-
assisted suicide.”205  (Justice Kennedy has been in the majority of each 
major question doctrine case.206) 

H.  Major Questions of Faith 

 The Court’s major question jurisprudence “has never been justified 
by any coherent rationale.”207  The Supreme Court’s staggered ap-
proach to this doctrine has yielded three leading scholarly critiques.  
First, drawing the line between major and minor questions — whatev-
er those are — gives rise to administrability problems.208  Second, 
Congress may willingly acquiesce to a cryptic delegation of transfor-
mative powers, perhaps to shirk responsibility.209  Third, courts reject-
ing the judgments of expert administrative agencies undermine politi-
cal accountability.210  However, the history of the religious 
accommodation in Zubik provides a powerful rejoinder to these criti-
cisms.  The justifications for this exception become even stronger in 
our gridlocked political environment, as the Executive takes action 
Congress would not. 

1.  Administrability. — The Supreme Court has never fully clari-
fied when the major question doctrine applies.211  Or to be more pre-
cise, the Justices have never given guidance about how to administer 
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 201 See id. at 274–75. 
 202 Id. at 267. 
 203 Id. at 266. 
 204 Id. at 267–68. 
 205 Id. at 249 (quoting Washington v. Glucksberg, 521 U.S. 702, 735 (1997)). 
 206 See King v. Burwell, 135 S. Ct. 2480, 2484 (2015); Util. Air Regulatory Grp. v. EPA, 134 S. 
Ct. 2427, 2432 (2014); Massachusetts v. EPA, 549 U.S. 497, 501 (2007); Gonzalez, 546 U.S. at 247; 
FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 123 (2000); MCI Telecomms. Corp. v. 
AT&T Co., 512 U.S. 218, 219 (1994). 
 207 Note, supra note 178, at 2197. 
 208 See Moncrieff, supra note 179, at 611–13. 
 209 See Loshin & Nielson, supra note 174, at 63. 
 210 See John F. Manning, The Nondelegation Doctrine as a Canon of Avoidance, 2000 SUP. CT. 
REV. 223. 
 211 See Moncrieff, supra note 179, at 612 (“[A] bare majorness line does not provide an admin-
istrable rule of decision for future cases because there is no principled difference between a major 
question and a minor one.”); Manning, supra note 210, at 258 (“The administrability problem aris-
es because there is no reliable metric for identifying a constitutionally excessive delegation.”). 
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the “line between rodent and pachyderm.”212  The case law suggests at 
least nine factors, none dispositive, to determine if a decision is major: 
when an agency, lacking the requisite “expertise,”213 relies on an “un-
heralded power”214 that was “cryptic[ally]”215 delegated through 
“vague terms or ancillary provisions,”216 to effect a “transformative ex-
pansion”217 and “fundamental revision”218 of a law with a “unique po-
litical history”219 that is of “enormous importance”220 and “deep ‘eco-
nomic and political significance.’”221  Not exactly a model of clarity. 

Despite these uncertainties, the majorness of the question at issue 
in Zubik is entirely beyond question.  Long before MCI and Brown & 
Williamson, the Court recognized that Congress does not cryptically 
delegate to agencies unbounded discretion to burden constitutional 
rights.  Kent v. Dulles222 from 1958 is instructive.  In this Cold War–
era case, the Secretary of State promulgated regulations that would 
deny passports to suspected Communists.223  This interpretation was 
premised on a fairly anodyne statutory authority to “grant and issue 
passports . . . under such rules as the President shall designate and 
prescribe for and on behalf of the United States.”224  The Court invali-
dated the regulation.  “Since we start with an exercise by an American 
citizen of an activity included in constitutional protection,” that is, the 
right to travel, Justice Douglas observed, “we will not readily infer that 
Congress gave the Secretary of State unbridled discretion to grant or 
withhold it.”225  This “liberty” interest can be regulated only “pursuant 
to the law-making functions of the Congress,”226 through a delegation 
that “must be adequate to pass scrutiny by the accepted tests.”227  The 
Court was “hesita[nt] to find in this broad generalized power an au-
thority to trench so heavily on the rights of the citizen.”228 

I concede there are reasonable doubts about the majorness of ques-
tions concerning tariffs in MCI, tobacco in Brown & Williamson, mo-
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 212 Loshin & Nielson, supra note 174, at 65.  
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 227 Id. (citing Panama Ref. Co. v. Ryan, 293 U.S. 388, 420–30 (1935)). 
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bile emission sources in UARG, and tax credits in King.  But the prin-
ciples of free exercise, enshrined in the First Amendment and RFRA, 
are of the highest order of magnitude.  In Brown & Williamson, the 
Court recognized that “[i]n extraordinary cases . . . there may be reason 
to hesitate before concluding that Congress has intended . . . an implic-
it delegation.”229  This is such a case.  Surely religious freedom is more 
important to Congress — and to the nation as a whole — than the 
regulation of snuff.  If an exception to Chevron exists for major ques-
tions, the accommodation must qualify. 

2.  Acquiescence. — The major question doctrine has also been crit-
icized for political naïveté.  It isn’t self-evident that Congress would 
not “alter the fundamental details of a regulatory scheme in vague 
terms or ancillary provisions” in order to empower agencies.230  Jacob 
Loshin and Aaron Nielson countered that this principle “is premised 
more in normative aspiration than legislative reality,” as “the legisla-
tive process is complicated.”231  In “the rough-and-tumble of democrat-
ic politics,” they write, “it is not at all unthinkable” for Congress to 
hide an elephant in a mousehole, “if only the Court will let it.”232  In-
deed, tacit delegations could be a deliberate decision to effect a mas-
sive change without shouldering the electoral blame for any negative 
consequences.  That is, members of Congress may willingly acquiesce 
to passing open-ended statutes, knowing full well the agency will take 
a specific action.233 

Descriptively, Loshin and Nielson are correct that certain members 
of Congress do want to “alter the fundamental details of a regulatory 
scheme in vague terms or ancillary provisions.”234  Arguably, this is 
what happened with the Women’s Health Amendment.  Senator 
Mikulski steadfastly refused to clarify in the text of the statute what 
would, and would not, be covered by “preventive care.”  Senator 
Mikulski and the other members of her caucus were content to write 
the Obama Administration a blank check to make the difficult and 
unpopular decisions Congress could not.  This approach shirks respon-
sibility and has only upside for the senators: they can take credit when 
the agency does what they like, and blame the agency if there is politi-
cal fallout. 
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Normatively, however, the Court’s presumption is still warranted 
because of how these sorts of major decisions evade scrutiny.  In his 
dissent in Brown & Williamson, Justice Breyer cited Kent v. Dulles as 
support for a possible “background canon of interpretation.”235  When 
courts “interpret[] statutes, [they] should assume in close cases that a 
decision with ‘enormous social consequences,’ . . . should be made by 
democratically elected Members of Congress rather than by unelected 
agency administrators.”236  Such a canon did not control in Brown & 
Williamson, Justice Breyer explained, because this “important, con-
spicuous, and controversial” decision could not “escape the kind of 
public scrutiny that is essential in any democracy.”237  But when mem-
bers of Congress quietly and tacitly allow agencies to resolve signifi-
cant social policy questions — as with the Women’s Health  
Amendment — “public scrutiny” is thwarted. 

The aftermath of the Women’s Health Amendment suggests that 
Justice Breyer’s proposed canon applies here.  According to The New 
York Times, “the Senate approved an amendment to its health care leg-
islation that would require insurance companies to offer free mammo-
grams and other preventive services to women.”238  The article did not 
discuss whether the provision mandated emergency contraception cov-
erage.  Likewise, the Catholic Exchange addressed only the fact that 
“[p]ro-life leaders opposed the amendment over concerns that it pro-
vides authority that could be used to mandate abortion coverage in 
private insurance plans.”239  Here too, the article did not discuss 
whether the provision mandated emergency contraception coverage.  
Even the National Organization for Women, which generally champi-
ons expansion of contraception coverage, said nothing about how this 
provision could be interpreted.  The group’s statement focused only on 
how the law would mandate coverage for “mammograms and cervical 
cancer screenings.”240  As I noted elsewhere, “[o]utside the congression-
al record, I could not find a single contemporaneous discussion of a 
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mandate for ‘family planning,’ let alone an employer mandate to pro-
vide emergency contraception.”241  There was absolutely nothing re-
ported about giving HHS the authority to decide which religious or-
ganizations would be subject to this requirement. 

Even if Congress is willing to defer to an expert agency about the 
scope of “preventive care,” it cannot be presumed to stealthily delegate 
carte blanche to pick and choose which religious groups will not be 
burdened and which will be burdened only a bit.  The Women’s 
Health Amendment vested HHS with authority over the “interstitial 
matters” of what constitutes preventive care, without addressing the 
“major questions” of how religious objectors should be accommodat-
ed.242  Through the bifurcation of different religious organizations, the 
agency is “laying claim to [an] extravagant statutory power” affecting 
fundamental religious liberties — a power that the ACA “is not de-
signed to grant.”243 

Further, neither the express delegation to interpret “preventive 
care,”244 nor the ACA’s broad purposes of improving “public health” 
and “gender equality,” can be used to justify a great substantive and 
independent power over free exercise.245  The Court’s framework in 
Gonzales would yield a similar result for Hobby Lobby: “[t]he idea that 
Congress gave the [Departments] such broad and unusual authority 
through an implicit delegation in the” broad purposes of the ACA “is 
not sustainable.”246  The narrow source of their statutory authority — 
which offers no religious exemptions for providing “preventive 
care” — could not hide a mouse, let alone the nationwide debate over 
religious liberty.247  If “Congress wished to assign that question to an 
agency, it surely would have done so expressly.”248 

Supporters of the mandate may contend that no discussion was 
necessary because nearly thirty states had already imposed a contra-
ceptive mandate, and this was an uncontroversial change.  But this 
argument fails to recognize that ERISA’s preemption created a na-
tionwide self-insurance safe harbor from state-law mandates.  In addi-
tion to total legislative silence about religious accommodations, the de-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 241 BLACKMAN, supra note 11, at 48. 
 242 Breyer, supra note 165, at 370 (“A court may also ask whether the legal question is an im-
portant one.  Congress is more likely to have focused upon, and answered, major questions, while 
leaving interstitial matters to answer themselves in the course of the statute’s daily  
administration.”). 
 243 Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2444 (2014); see Cato Institute Brief, 
Zubik, supra note 17, at 31. 
 244 Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2762 (2014). 
 245 Id. at 2779. 
 246 Gonzales v. Oregon, 546 U.S. 243, 267 (2006). 
 247 Cato Institute Brief, Zubik, supra note 17, at 32. 
 248 King v. Burwell, 135 S. Ct. 2480, 2489 (2015). 



  

270 HARVARD LAW REVIEW [Vol. 130:241 

bates over the amendment nowhere alluded to the fact that it would 
eliminate this exemption, which religious organizations nationwide had 
come to rely on.  This was a radical change to an important regulatory 
structure affecting religious liberty that went utterly unnoticed.  In 
light of the massive outrage after the announcement of the mandate, 
“Congress could not have intended to delegate a decision of such eco-
nomic and political significance to an agency in so cryptic a  
fashion.”249 

Although some senators expressed general concern over abortion 
payments,250 the legislative debate over the ACA’s “preventive care” 
mandate reveals no concrete awareness that a contraceptive mandate 
would so directly burden free exercise — in contrast with the debates 
over the individual mandate.  Congress’s silence in the ACA demon-
strates that Congress did not intend for the agencies to exercise such 
an awesome power.  The ACA should be so read. 

This concern is particularly heightened in a gridlocked government, 
where specific members of Congress have extra incentives to obfuscate 
and hide from the public the tacit import of their monumental delega-
tions.  If a polarized Congress is unable to figure out how to define re-
ligious accommodations, it has no business imposing a contraceptive 
mandate in the first place.  But the fact that Congress was able to 
come to a specific compromise over the individual mandate suggests 
this task was feasible.  Perhaps Congress would have offered to pro-
vide free contraception on the ACA exchanges, or reimburse insurers 
directly without any involvement from the employer.  As it turned out, 
the latter is roughly the sort of compromise reached after several 
rounds of litigation and rulemaking.  It is true that these approaches 
may not have expanded coverage as “seamlessly” as Senator Mikulski 
would have wanted.  But that’s the nature of the arduous legislative 
process the framers crafted — a process that cannot be bypassed, even 
in the case of gridlock.251 

3.  Accountability. — Professor John Manning identified the major 
question doctrine employed in Brown & Williamson as a canon of 
avoidance for the nondelegation doctrine.252  The Court will uphold a 
statutory delegation so long as it provides an “intelligible principle to 
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which the [agency] . . . is directed to conform.”253  Despite the doc-
trine’s hovering between “moribund”254 and “interred”255 — no law 
has been invalidated under this principle since the New Deal256 — 
concerns about unlawful delegations remain.  Justice Thomas was 
frank enough to admit that there are still “cases in which the principle 
is intelligible and yet the significance of the delegated decision is sim-
ply too great for the decision to be called anything other than ‘legisla-
tive.’”257  Several of his colleagues no doubt agree, but rather than 
finding an unlawful delegation, they instead narrowly construe an 
agency’s authority.258  The effect is the same — the agency cannot do 
what it planned to do — but the statute remains on the books. 

Manning explains that this approach — ostensibly supported by 
norms of democratic accountability — has it backwards: “If the 
nondelegation doctrine seeks to promote legislative responsibility for 
policy choices and to safeguard the process of bicameralism and pre-
sentment,” he writes, “it is odd for the judiciary to implement it 
through a technique that asserts the prerogative to alter a statute’s 
conventional meaning and, in so doing, to disturb the apparent lines of 
compromise produced by the legislative process.”259  Moving the in-
quiry from “judicial review” when enforcing the nondelegation doc-
trine “to avoidance does not eliminate the difficulties in judicial line-
drawing; it simply moves the line.”260 

Moncrieff offers a qualified defense of the major question doctrine.  
Viewing this as a “doctrine of noninterference,” she writes, the Court 
can referee and “oversee[] a complex game of political bargaining and 
prevent[] costly intermeddling between political institutions.”261  For 
example, in MCI the Court was sending a message that the FCC 
“should allow Congress to address deregulation because the Legisla-
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ture had already entered the debate.”262  In other words, Moncrieff 
points out, “the court seemingly held that active congressional bargain-
ing and deliberation should be allowed to continue,” and that the FCC 
cannot short-circuit that process through instituting a rulemaking.263  
This modest approach does not require judges to evaluate the 
“majorness” of a policy, but only the “agency’s perceptible interference 
with a specific congressional bargain.”264  Still, Moncrieff acknowledg-
es that the “greatest challenge” remains “distinguishing serious con-
gressional deliberation from strategic congressional posturing.”265  She 
warns that this doctrine could be exploited by Congress to use “mean-
ingless debate” as a “tool for blocking executive policymaking.”266   
Rather, the purpose of the doctrine is to identify “sincere deliberation” 
to “prevent the Executive from interfering with ongoing and serious 
congressional policymaking.”267 

Professor Lisa Bressman offers a stronger defense of the major 
question doctrine.  She explains that the Court applied the exception in 
Brown & Williamson and Gonzales because the executive branch, “al-
though electorally accountable, had interpreted broad delegations in 
ways that were undemocratic when viewed in the larger legal and so-
cial contexts.”268  In the former case, the FDA took action “that the 
current Congress likely opposed.”269  In the latter, the Attorney Gen-
eral took “a position on an issue that the people actively were debat-
ing, without involving or ascertaining the views of the public.”270  The 
Court intervened, Bressman explains, “to ensure accountability, or at 
least the promise of representative and responsive government for 
which accountability stands.”271  Under this view, an agency “may not 
issue a rule knowing that Congress opposes its substance and would 
need supermajority support to reverse it, assuming a presidential ve-
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to.”272  Nor may it “resolve a politically charged issue essentially by fi-
at, knowing that the people presently are engaged in active debate.”273 

Bressman addresses the “political accountability” line-drawing is-
sues by adopting a “functional” approach that examines “current legal 
and social contexts”274 to ascertain the “backdrop” against which the 
agency acted.275  Courts can identify certain “accountability danger 
signals” to determine if an administration “has acted without regard to 
its continuous commitment to accountable government.”276  For exam-
ple, judges can ascertain if “Congress or the public disfavors the ad-
ministration’s resolution,” or if the “administration acted for opportun-
istic rather than public-regarding reasons.”277  However, Bressman 
concedes the difficulty of this approach, which potentially entails read-
ing the administration’s mind.278 

With Zubik, the conventional concerns about democratic account-
ability are reversed.  As discussed in the previous section, there was no 
“compromise” reached by the legislative process.  Congress was silent.  
This silence is not inherently problematic, as Congress may decide to 
ask an expert agency to figure out the details of a complex regulatory 
regime.  Assigning HHS the task of deciding what should be covered 
by “preventive care” was a perfectly reasonable delegation.  But that’s 
where the legitimacy stops. 

The accommodation was promulgated by HHS, along with the De-
partments of Treasury and Labor, which jointly have jurisdiction over 
ERISA.279  As the Supreme Court has observed about government de-
partments in other contexts, these agencies “ha[ve] no expertise,” what-
soever, in crafting regulations to protect free exercise.280  As I’ve noted 
elsewhere, “[t]he fact that the rulemaking here was premised not on 
health, financial, or labor-related criteria, but on subjective determina-
tions of which employees more closely adhere to their employers’ reli-
gious views, ‘confirms that the authority claimed by’” the agencies is 
“both beyond [their] expertise and incongruous with the statutory pur-
poses and design.”281 

In MCI, the FCC had expertise in setting telecommunication tar-
iffs.  In Brown & Williamson, the FDA had expertise in regulating 
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various drugs.  In UARG, the EPA had expertise in regulating green-
house gasses.  And in King, I would concede that the IRS had exper-
tise in managing tax credits.  However, if the IRS lacked the “exper-
tise” to reinterpret Section 36B, it is beyond question that HHS, Labor, 
and Treasury could not concoct an ever-changing series of accommoda-
tions, picking and choosing which religious groups have their burden 
on free exercise reduced.  “Deciding which religious groups should and 
should not be exempt from the contraceptive mandate,” I’ve noted, 
“and how others should be accommodated, was simply ‘not a case’ for 
HHS, Labor, and Treasury.”282  It is generally the case that a judicial 
invalidation of a regulation usurps the political process.  Here, a 
vacatur of the accommodation would return a difficult decision to 
Congress, one that it should have made in the first instance. 

* * * 

Solicitor General Donald Verrilli, Jr., was surprised at the conten-
tious reaction to the Zubik litigation.283  “There’s a lot of ferment out 
there,” he said.284  “More than I had anticipated.”285  Verrilli observed 
that “the accommodation the government is trying to work out to pro-
vide contraceptive coverage to employees of religious nonprofits seems 
like it’s a big effort to respect religion and to respect the employee’s 
health.”286  That it has “drawn such sharp criticism . . . personally sur-
prises me.”287  From Verrilli’s perspective, the executive branch was 
“working very hard in these circumstances to try and find a way that 
protects religious exercise, religious liberty, and protects the rights of 
employees.”288  No doubt the Administration was well-meaning in its 
determinations, but this was a judgment that should have been made 
by the wisdom of the crowds in the legislature, and not the monolithic 
Executive. 

I.  Zubik’s Compromise 

What happened in Zubik v. Burwell is complicated.  Following the 
conclusion of arguments, the eight Justices seemed evenly divided.289  
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During the hearing, Justice Breyer in particular expressed concern 
about how best to draw the line “between those things that we do re-
quire people to do despite their religious objection and those things 
that we don’t.”290  The Solicitor General answered that “no line is per-
fect, and I’m sure this line isn’t perfect . . . .  But the line is a valid 
line.”291  During his rebuttal, Paul Clement replied: “Now, my friend 
on the other side says the line doesn’t have to be perfect.  Well, under 
[the RFRA test], it at least has to be pretty good.  And the line that 
they have drawn here is absurd . . . .”292  These are the tough ques-
tions, best resolved by the legislative process. 

Despite this division, a 4-4 vote would have been untenable due to 
the circuit split.  Eight circuits had ruled for the federal government, 
while the Eighth Circuit had ruled for the plaintiffs.293  If the Court 
had affirmed by an equally divided margin, the circuit split would per-
sist.  As a result, the religious employers in some states would have 
been subject to the mandate, but those in other states would be ex-
empt.  This outcome would have created massive confusion and an in-
consistent application of federal law.  So the Justices tried something 
else. 

Three days after arguments, the Court assigned what I’ve referred 
to as “some unexpected homework”294: 

The parties are directed to file supplemental briefs that address whether 
and how contraceptive coverage may be obtained by petitioners’ employ-
ees through petitioners’ insurance companies, but in a way that does not 
require any involvement of petitioners beyond their own decision to pro-
vide health insurance without contraceptive coverage to their  
employees.295 

The purpose of this supplemental briefing was to determine if there 
was some alternate way that the insurers could provide the contracep-
tive coverage, without a formal objection from the religious employer.  
The Court stressed that “such coverage [would not be] paid for by pe-
titioners and [would not be] provided through petitioners’ health 
plan.”296  In any event, the Court was open to other suggestions.  “The 
parties may address other proposals along similar lines,” the order 
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stated, “avoiding repetition of discussion in prior briefing.”297  This or-
der was simply “unprecedented.”298  The Court has requested supple-
mental briefing only twenty-eight times over the last three decades.299  
While previous requests for more briefing were premised on new de-
velopments in the case, “the Zubik order was a product of the Justices’ 
own agitation.”300 

The plaintiffs and the government filed supplemental briefs, both 
suggesting that the proposal would not resolve a significant disagree-
ment between them.  The plaintiffs insisted that the contraceptives be 
provided through “separate” plans,301 and the government insisted that 
the same plan be used for seamless coverage.302 

How did the Justices resolve this dilemma?  By pretending it didn’t 
exist.  On May 16, the Court issued an 822-word order vacating the 
lower courts’ decisions.  The opinion observed that, “[f]ollowing oral 
argument, the Court requested supplemental briefing from the parties 
addressing ‘whether contraceptive coverage could be provided to peti-
tioners’ employees, through petitioners’ insurance companies, without 
any such notice from petitioners.’”303  The petitioners and respondents 
“now confirm that such an option is feasible.”304  The nonprofits, the 
Court explained, “have clarified that their religious exercise is not in-
fringed where they ‘need to do nothing more than contract for a plan 
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Dep’t of Transp., 547 U.S. 1124 (2006); W. Air Lines, Inc. v. Bd. of Equalization, 479 U.S. 958 
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 301 Supplemental Brief for Petitioners at 1, Zubik, 136 S. Ct. 1557 (No. 14-1418). 
 302 Supplemental Brief for Respondents at 15, Zubik, 136 S. Ct. 1557 (No. 14-1418). 
 303 Zubik, 136 S. Ct. at 1559–60 (citation omitted). 
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that does not include coverage for some or all forms of contraception,’ 
even if their employees receive cost-free contraceptive coverage from 
the same insurance company.”305  Further, the government “has con-
firmed that the challenged procedures ‘for employers with insured 
plans could be modified to operate in the manner posited in the 
Court’s order while still ensuring that the affected women receive con-
traceptive coverage seamlessly, together with the rest of their health 
coverage.’”306  The Court suggested that a compromise could be 
worked out following the vacate-and-remand.307  A remand was ap-
propriate, the Court explained, because it is “more suitable than ad-
dressing the significantly clarified views of the parties in the first in-
stance.”308  As I noted elsewhere, the “decision scrounged together 
three cases to demonstrate that ‘this Court has taken similar action in 
other cases in the past.’”309  However, “in each precedent, the Justices 
sent the case back to the lower court due to circumstance[s] changed 
by the parties.  Here, the remand was caused by the Justices’ own  
instigation.”310 

The Zubik decision, I have explained, was an “effort to chart some 
sort of middle ground that would obviate the need for the Court to 
draw the figurative line between conscience and compliance — at least 
for now.”311  The Court went out of its way to stress that it “expresses 
no view on the merits of the cases.  In particular, the Court does not 
decide whether petitioners’ religious exercise has been substantially 
burdened, whether the Government has a compelling interest, or 
whether the current regulations are the least restrictive means of serv-
ing that interest.”312 

In a concurring opinion, Justice Sotomayor, joined by Justice  
Ginsburg, urged the courts on remand not to read the Zubik decision 
as a “signal[] of where this Court stands.”313  She noted that in the 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 305 Id. (citation omitted). 
 306 Id. (citation omitted). 
 307 Id. 
 308 Id. 
 309 BLACKMAN, supra note 11, at 533 (quoting Zubik, 136 S. Ct. at 1560).  The per curiam de-
cision cites Madison County v. Oneida Indian Nation, 562 U.S. 42, 43 (2011) (per curiam) (re-
manding case to “address, in the first instance, whether to revisit its ruling on sovereign immunity 
in light of this new factual development, and — if necessary — proceed to address other questions 
in the case consistent with its sovereign immunity ruling”); Kiyemba v. Obama, 559 U.S. 131, 132 
(2010) (per curiam) (remanding case to “determine, in the first instance, what further proceedings 
in that court or in the District Court are necessary and appropriate for the full and prompt dispo-
sition of the case in light of the new developments”); and Villarreal v. United States, 134 S. Ct. 
1939 (2014) (remanding case “for further consideration in light of the position asserted by the So-
licitor General in his brief for the United States filed on March 21, 2014”). 
 310 BLACKMAN, supra note 11, at 533–34. 
 311 Id. at 526–27. 
 312 Zubik, 136 S. Ct. at 1560. 
 313 Id. at 1561 (Sotomayor, J., concurring). 
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past, the lower courts have treated the Court’s ACA “shadow dock-
et”314 as decisions on the merits, despite “similarly explicit disclaimers 
in previous orders.”315  The Courts of Appeals, she warned, “should 
not make the same mistake.”316  Harvard Law Professor Adrian 
Vermeule replied promptly on Twitter: “Rule of thumb (re Zubik v. 
Burwell): whoever writes separately to interpret the Per Curiam is 
afraid of a more obvious interpretation.”317 

The Court concluded with a nudge for the lower courts: “We antic-
ipate that the Courts of Appeals will allow the parties sufficient time 
to resolve any outstanding issues between them.”318  Good luck with 
that.  Due to the intricacies of ERISA, the Court’s order failed to com-
pletely resolve disputes involving “insured” plans, and did absolutely 
nothing to resolve the claims of employers with “self-insured” plans.319  
An application of the major question doctrine to return this question 
to the legislature would obviate this seemingly intractable mess, with-
out having to wrestle with the irreconcilable dispute of conscience. 

II.  UNITED STATES V. TEXAS 

DAPA shares a similar pedigree with the accommodation.  The 
Administration implemented both executive actions to resolve founda-
tional questions that Congress did not.  But there are key differences.   

First, whereas the accommodation arose from congressional silence, 
DAPA emerged from congressional defeat.  Through the “preventive 
care” mandate, the legislature showed no awareness of the need to bal-
ance free exercise and expansion of contraception coverage.  In con-
trast, over the past seven years, Congress has held vituperative debates 
over immigration reform, with always the same result: no new law. 

Second, the Administration purported to rely on new interpretive 
authority in the ACA to pick and choose which religious groups would 
be exempted from the mandate (though no such authority exists).  But 
with DAPA, the Administration cited generic immigration statutes and 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 314 William Baude, Foreword: The Supreme Court’s Shadow Docket, 9 N.Y.U. J.L. & LIBERTY 
1 (2015). 
 315 Zubik, 136 S. Ct. at 1561 (Sotomayor, J., concurring).  
 316 Id. 
 317 Adrian Vermeule (@avermeule), TWITTER (May 16, 2016, 7:38 AM), h t t p s : / / t w i t t e r . c o m 
/ a v e r m e u l e / s t a t u s / 7 3 2 2 1 8 5 5 4 4 3 9 8 7 2 5 1 2   [ h t t p s : / / p e r m a . c c / K G 4 E - 3 A D D].  For a discussion of Su-
preme Court signaling, see Richard M. Re, Justice Sotomayor on Signaling in the Contraception 
Cases, RE’S JUDICATA (May 17, 2016, 10:09 AM), h t t p s : / / r i c h a r d r e s j u d i c a t a . w o r d p r e s s . c o m / 2 0 1 6 
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Richard M. Re, Narrowing Supreme Court Precedent from Below, 104 GEO. L.J. 921, 970 (2016), 
and Josh Blackman & Howard M. Wasserman, The Process of Marriage Equality, 43 HASTINGS 

CONST. L.Q. 243, 245 (2016). 
 318 Zubik, 136 S. Ct. at 1560. 
 319 BLACKMAN, supra note 11, at 528–35. 
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regulations from three decades ago, as well as far more constrained 
past practice, to support the action.   

Third, the President consistently maintained that he had the au-
thority to promulgate the accommodation.  However, with DAPA, the 
President discovered the authority to defer the deportation of four mil-
lion aliens only after Congress rejected comprehensive immigration  
reform. 

These differences warrant a modified application of the major 
question doctrine, though the problem with DAPA is the same as with 
Zubik: the Executive attempted to resolve a critically important politi-
cal and economic issue, without even the slightest hint that Congress 
intended the Executive to have that power.  Indeed, as the chronology 
of DAPA shows, the President acted in response to Congress’s rebuff-
ing his agenda.  Far more than Zubik, the relationship between the ex-
ecutive and legislative branches in Texas resides in the “lowest ebb” 
from Justice Jackson’s Youngstown concurrence.320  These actions 
“must be scrutinized with caution.”321 

A.  DAPA 

In June 2013, the Senate passed the Border Security, Economic 
Opportunity, and Immigration Modernization Act.322  The so-called 
Gang of Eight — a bipartisan group of senators supporting compre-
hensive immigration reform — united to defeat a filibuster.323  In mid-
2014, by all accounts,324 the House of Representatives was slated to 
take up the measure for a vote.  But the fate of immigration reform 
changed on June 10, 2014, when House Majority Leader Eric Cantor 
(R–VA) was defeated in his primary by the relatively unknown Dave 
Brat.  Many analysts opined that his support of the Gang of Eight bill 
contributed to his unexpected defeat.325  The timing of the defeat was 
critical. 

According to PBS’s Frontline, on the morning of June 9, the House 
Republican leadership thought it had crafted an immigration bill that 
the majority of the House would support.326  The day before, Repre-
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 320 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concurring).   
 321 Id. at 638. 
 322 S. 744, 113th Cong. (2013). 
 323 See Ashley Parker, Senate Vote on Border Gives Push to Immigration Overhaul, N.Y. 
TIMES (June 24, 2013), h t t p : / / w w w . n y t i m e s . c o m / 2 0 1 3 / 0 6 / 2 5 / u s / p o l i t i c s / s e n a t e - e n d o r s e s - p r o p o s a l 
-calling-for-extra-border-security-measures.html [https://perma.cc/VA89-PYGV]. 
 324 See Aaron Blake, Make No Mistake: Immigration Reform Hurt Eric Cantor, WASH. POST 
(June 11, 2014), h t t p s : / / w w w . w a s h i n g t o n p o s t . c o m / n e w s / t h e - f i x / w p / 2 0 1 4 / 0 6 / 1 1 / y e s - i m m i g r a t i o n 
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 325 Id. 
 326 Frontline: Immigration Battle (PBS television broadcast Oct. 20, 2015), https://www 
.youtube.com/watch?v=HKcJ_FlfRuQ [https://perma.cc/H3DA-PM6G]. 
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sentative Kevin McCarthy (R–CA), House Majority Whip, had  
confirmed that enough Republicans would back the bill.  But with 
Representative Cantor’s defeat — four months shy of the general elec-
tion — Republicans quickly withdrew their support.327  Reform was 
dead.  Had the vote happened one week earlier, before Representative 
Cantor’s defeat, the bill would have likely passed.  On June 30, 2014, 
Speaker of the House John Boehner (R–OH) announced that the 
House would not bring an immigration bill to a vote in 2014.328 

Four months after Representative Cantor’s defeat, and two weeks 
after the Republicans gained seats in the midterm election, President 
Obama announced his new executive action on immigration.  “Like the 
mythical phoenix . . . DAPA arose from the ashes of congressional de-
feat.”329  The policy had two components, each detailed in a memo-
randum from Homeland Security Secretary Jeh Johnson.330  The first 
component, which was never contested in court, declared that aliens 
without criminal history were the lowest priority for removal.331 

The second memorandum introduced DAPA.332  The policy did 
“not confer any form of legal status,” such as a green card.333  Rather, 
it employed an administrative practice known as deferred action, 
which would defer the removal of aliens without lawful presence.  
DAPA would have employed deferred action to halt the removal of, 
and grant “lawful presence” to, approximately four million alien par-
ents of certain minor children who are U.S. citizens or lawful perma-
nent residents.334 

B.  Texas v. United States 

Two weeks after DAPA was announced, Texas and sixteen other 
states challenged DAPA in court.335  (For simplicity’s sake, I will refer 
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 327 See id. at 1:24:46. 
 328 Steven T. Dennis, Immigration Bill Officially Dead: Boehner Tells Obama No Vote This 
Year, President Says, ROLL CALL (June 30, 2014, 2:24 PM), http://www.rollcall.com/white-house 
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 329 Blackman, The Constitutionality of DAPA Part II: Faithfully Executing the Law, supra 
note 17, at 267. 
 330 See Johnson, DAPA Memorandum, supra note 5; Memorandum from Jeh Charles Johnson, 
Sec’y, Dep’t of Homeland Sec., to Thomas S. Winkowski, Acting Dir., U.S. Immigration and Cus-
toms Enf’t, et al., Policies for the Apprehension, Detention and Removal of Undocumented Im-
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 331 Johnson, Detention and Removal Memorandum, supra note 330. 
 332 Johnson, DAPA Memorandum, supra note 5. 
 333 Id. at 2.  
 334 Id. at 4–5. 
 335 Complaint for Declaratory & Injunctive Relief, Texas v. United States, 86 F. Supp. 3d 591 
(S.D. Tex. 2015) (No. 14-CV-254).  
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to the states collectively as Texas.)  Texas challenged DAPA as a viola-
tion of the Administrative Procedure Act336 (APA) — both procedural-
ly and substantively — as well as a violation of the President’s duty to 
“take Care that the Laws be faithfully executed.”337  The U.S. District 
Court for the Southern District of Texas enjoined DAPA on February 
16, 2015 — four days before it would go into effect — finding that 
Texas had standing, and that DAPA must first go through the APA’s 
notice-and-comment process.338  The court did not reach Texas’s other 
claims. 

Three months later, a divided panel of the Fifth Circuit Court of 
Appeals rejected the government’s request for a stay.339  Judge Jerry 
E. Smith, joined by Judge Jennifer Walker Elrod, affirmed the district 
court’s finding that Texas had standing, and would likely prevail on its 
procedural APA claim.340  The court did not expressly decide whether 
DAPA was substantively reasonable, but concluded that “the INA 
provisions cited by the government for that proposition cannot reason-
ably be construed, at least at this early stage of the case, to confer un-
reviewable discretion.”341  Judge Stephen A. Higginson would have 
granted the stay.  He concluded that Texas lacked standing and that 
the dispute was not justiciable.342  The United States did not request a 
stay from the Supreme Court, rendering it nearly impossible to resolve 
the matter before the spring of 2016.343  Six months later, on the merits 
panel, Judges Smith and Elrod affirmed the district court’s injunc-
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 336 Pub. L. No. 79-404, 60 Stat. 237 (1946) (codified as amended in scattered sections of 5 
U.S.C.). 
 337 U.S. CONST. art. II, § 3, cl. 5.  I hit for the Article III cycle with amicus briefs before the 
District Court, Fifth Circuit Court of Appeals, and Supreme Court.  The filings, each on behalf of 
the Cato Institute, took the position that DAPA was inconsistent with the President’s duty under 
the Take Care Clause of Article II.  See Cato Institute Brief, Texas, supra note 17; Brief of the Ca-
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 338 Texas, 86 F. Supp. 3d at 623, 666–77. 
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 341 Id. at 759. 
 342 Id. at 776–84 (Higginson, J., dissenting). 
 343 Cato Institute Brief, Texas, supra note 17, at 31.  In hindsight, the decision not to seek a stay 
from the Court was prudent, as there were not likely five votes to stay the injunction.  However, 
this decision carried the risk that DAPA would remain on ice until the end of President Obama’s 
term — which is exactly what happened in light of the 4–4 affirmance.  See Michael D. Shear, 
Today in Politics: Immigration Ruling Stymies Obama and Those Seeking His Job, N.Y. TIMES: 
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tion.344  Judge Carolyn Dineen King dissented.345  Overall, of the four 
circuit judges to consider the issue, two ruled for Texas, and two ruled 
for the United States. 

On November 20, 2015, the United States petitioned for certiora-
ri.346  Texas’s brief in opposition to certiorari was due thirty days  
later.347  The Solicitor General’s expeditious filing was designed to en-
sure the case would be distributed for the January 15, 2016, confer-
ence.348  Generally, cases granted before February are scheduled for 
argument during the current term.349  However, Texas requested a 
thirty-day extension, which would have pushed the case forward to the 
February 19 conference.350  Barring an extremely rare May sitting,351 
the case would not be heard until October 2016.  Without recorded 
dissent, the Court granted Texas only a nine-day extension, so its brief 
would be due on December 29, 2015 — one day before the distribution 
deadline for the January 15 conference.352  Certiorari was granted on 
January 19.353 

The Court held the oral argument on April 18.  The House of Rep-
resentatives voted to authorize an amicus brief supporting the plaintiff 
states and participated in arguments.354  From my perspective five 
rows from the bench, there were not five votes for either side.  The 
Justices seemed evenly divided on the merits of the case.  In an inter-
view, Justice Ginsburg later suggested she thought Texas had stand-
ing.355  But we would not find out how the Justices voted.  On June 
23, 2016, they announced the riddle of the Court: 
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 344 Texas v. United States, 809 F.3d 134, 146 (5th Cir. 2015). 
 345 Id. at 188 (King, J., dissenting). 
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What are nine words that nine Justices can never write? 
“The judgment is affirmed by an equally divided Court.” 

C.  Major Questions of Immigration Policy 

Because this case will likely return to the Court following the re-
mand, there will be a rare opportunity to revisit the appeal in a new 
light.  The major question doctrine provides an alternate ground of 
resolution for this difficult and contentious case.  A prominent thread 
in the Court’s major question jurisprudence focuses on whether an ex-
ecutive action implicates an issue of “deep ‘economic and political sig-
nificance.’”356  The Court has not clarified the criteria for this category.  
Measuring significance is no more specific than quantifying 
“majorness.”357  Why were the tariff rates in MCI and refundable tax 
credits in King so significant?  Without any further explication, these 
seem like mundane attributes of well-worn regulatory schemes. 

In Part I, I discussed how the accommodation to the ACA’s contra-
ceptive mandate broached one of the most major questions confronting 
America: how Congress protects free exercise while expanding access 
to health care.  This analysis was premised on general principles of 
government, enshrined in the First Amendment and RFRA, about 
how our polity treats faith.  The legislative debate that preceded 
DAPA provides a far more concrete basis for its inclusion as an issue 
of “deep ‘economic and political significance.’”  A decision to alter the 
immigration status quo for millions is the sort of “major question” that 
Congress would not cryptically delegate to agencies in long-extant, 
generalized, anodyne statutes.  Furthermore, “[w]hen an agency claims 
to discover in a long-extant statute an unheralded power to regulate ‘a 
significant portion of the American economy,’” the Court “typically 
greet[s] [the agency’s] announcement with a measure of skepticism.”358 

DAPA cannot be supported by deferred action, a practice originally 
“conceived as an administrative measure without explicit congressional 
authorization.”359  There is little question that deferred action is a 
permissible manifestation of immigration enforcement discretion, al-
though Congress has never clearly defined this practice.360  The gov-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
leagues on questions of standing.  There was a good argument to be made, but I would not have 
bought that argument because of the damage it could do’ in other cases.”). 
 356 King v. Burwell, 135 S. Ct. 2480, 2489 (2015) (quoting Util. Air Regulatory Grp. v. EPA, 134 
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ernment has explained that deferred action is premised on 6 U.S.C. 
§ 202(5) and 8 U.S.C § 1103(a).  The Solicitor General’s brief to the 
Supreme Court in Texas cited these two provisions as the basis for the 
Secretary of Homeland Security’s “broad statutory authority.”361  The 
former provides that the Secretary shall be responsible for 
“[e]stablishing national immigration enforcement policies and priori-
ties.”362  The latter states that the Secretary “shall establish such regu-
lations . . . and perform such other acts as he deems necessary for car-
rying out his authority under the provisions of this chapter.”363 

As I have noted elsewhere, “[r]eading [§ 1103(a)(3)] to grant the Sec-
retary the significant residual power to confer benefits on millions that 
Congress deemed unworthy of such benefits would render much of the 
INA superfluous,”364 since the INA has specific criteria for cancella-
tion of removal and other practices.365  Were courts to read a provision 
allowing the Secretary the authority to do what “he deems necessary” 
to provide unfettered discretion over removal, it would not possess an 
“intelligible principle,” violating even the “moribund” nondelegation 
doctrine.366  The proper construction is that the Secretary can priori-
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ria . . . for admission and removal” of noncitizens, the President enjoys a “de facto delegation of 
power that serves as the functional equivalent to standard-setting authority.”  Adam B. Cox & 
Cristina M. Rodríguez, The President and Immigration Law, 119 YALE L.J. 458, 511 (2009) (foot-
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tize as “he deems necessary” within the constructs of his statutory au-
thority.367  Deferred action, itself not clearly defined by Congress, can 
exist only in far more constrained circumstances. 

Under this framework, it is well established that “ad hoc deferred 
action” status can be granted “in individual cases,” based on special ex-
tenuating circumstances.368  Additionally, several instances of broad 
relief have been premised on the President’s Article II powers over 
foreign affairs.369  For example, in 1990, following the Tiananmen 
Square massacre, President George H.W. Bush deferred the prosecu-
tion of certain Chinese nationals who were in the United States at the 
time of the Beijing massacre.370  A different analysis follows when a 
deferred action policy is announced in advance to grant relief to an en-
tire class of aliens, regardless of their home country, who meet certain 
criteria.  The Office of Legal Counsel (OLC), in an opinion released 
contemporaneously with DAPA, explained that the “breadth” of “class-
based programs . . . may raise particular concerns about whether  
immigration officials have undertaken to substantively change the 
statutory removal system rather than simply adapting its application 
to individual circumstances.”371  Recognizing this deficiency, the OLC 
opinion applied a practical gloss to the text, arguing that Congress’s 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
note omitted); see also Letter from Shoba Sivaprasad Wadhia, Samuel Weiss Faculty Scholar & 
Clinical Professor of Law, Pa. State Dickinson Sch. of Law, Stephen H. Legomsky, Professor of 
Law & John S. Lehmann Univ. Professor, Wash. Univ. Sch. of Law, Hiroshi Motomura, Susan 
Westerberg Prager Professor of Law, UCLA Sch. of Law & Michael A. Olivas, Bates Distin-
guished Chair of Law, Univ. of Houston Law Ctr., to President Barack Obama (Nov. 3, 2014),  
h t t p : / / w w w . s c r i b d . c o m / d o c / 2 4 9 0 8 0 6 8 4 / W h - L e t t e r - F i n a l - N o v e m b e r - 2 0 1 4 2   [ h t t p s : / / p e r m a . c c / M J A 4 
-U6AR] (“[T]here is no legal requirement that the executive branch limit deferred action or any 
other exercise of prosecutorial discretion to individuals whose dependents are lawfully present in 
the United States. . . . [And] any other criteria for deferred action or other exercises of prosecuto-
rial discretion — are policy choices, not legal constraints.” (emphases added)).  I appreciate their 
candor, as they articulate a consistent legal basis for the government’s position: there are no ap-
preciable limits on executive discretion because Congress has already handed over the keys.  As a 
descriptive matter, I do not think their position is correct — Congress has articulated far more 
constraints than they concede — but assuming arguendo that this is what Congress has done, 
then a judicial reexamination of immigration enforcement, through the lens of the separation of 
powers, is long overdue.  See Blackman, The Constitutionality of DAPA Part I: Congressional 
Acquiescence to Deferred Action, supra note 17, at 120–21; Blackman, Immigration Inside the 
Law, supra note 17. 
 367 Blackman, The Constitutionality of DAPA Part I: Congressional Acquiescence to Deferred 
Action, supra note 17, at 111 n.87. 
 368 The Dep’t of Homeland Sec.’s Auth. to Prioritize Removal of Certain Aliens Unlawfully 
Present in the U.S. and to Defer Removal of Others, 38 Op. O.L.C. 14 (Nov. 19, 2014), https:// 
w w w . j u s t i c e . g o v / s i t e s / d e f a u l t / f i l e s / o l c / o p i n i o n s / a t t a c h m e n t s / 2 0 1 4 / 1 1 / 2 0 / 2 0 1 4 - 1 1 - 1 9 - a u t h - p r i o r i t i z e 
-removal.pdf [https://perma.cc/C7DF-GKMX] [hereinafter Deferred Action Opinion]. 
 369 See U.S. CONST. art. II, § 2; see also United States v. Curtiss-Wright Exp. Corp., 299 U.S. 
304, 320–21 (1936). 
 370 See Exec. Order No. 12,711, 3 C.F.R. 283 (1991). 
 371 Deferred Action Opinion, supra note 368, at 22. 
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past acquiescence to deferred action indicated that a broad, class-based 
deferred action was consistent with congressional policy.  

One of the touchstones of OLC’s analysis was whether DAPA 
“would resemble in material respects the kinds of deferred action pro-
grams Congress has implicitly approved in the past.”372  This acquies-
cence, the opinion continued, “provides some indication that the pro-
posal is consonant not only with interests reflected in immigration law 
as a general matter, but also with congressional understandings about 
the permissible uses of deferred action.”373  OLC stressed that a “par-
ticularly careful examination is needed to ensure that any proposed 
expansion of deferred action” beyond the scope of previous executive 
actions “complies with these general principles, so that the proposed 
program does not, in effect, cross the line between executing the law 
and rewriting it.”374  The Supreme Court has also recognized that one 
of the best measures of the lawfulness of an executive policy is its con-
sistency with prior incidences of congressional acquiescence.375 

This framework is premised on the importance of a symbiosis be-
tween executive action — which does not have a clear statutory foot-
ing — and congressional policy.  If Congress has embraced an action, 
OLC reasoned, that is an indication that the executive branch was per-
forming a role that Congress intended it to perform.  The flipside of 
this theory, which OLC made far less clear, is that if Congress has not 
embraced an action, that is an indication the executive branch is per-
forming a role that Congress never intended it to perform.  The OLC 
opinion acknowledged that DAPA “depart[s] in certain respects from 
more familiar and widespread exercises of enforcement discretion.”376  
This novel action must then be assessed by its consonance with con-
gressional policy.  The framework is sound enough, but the OLC opin-
ion flounders on the facts. 

OLC recognized only “five occasions since the late 1990s” where 
the federal government “made discretionary relief available to certain 
classes of aliens through the use of deferred action”377: deferred action 
for (1) “[b]attered [a]liens [u]nder the Violence Against Women Act”; (2) 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 372 Id. at 29 (emphasis added).  A discussion about prosecutorial discretion in the immigration 
context is beyond the scope of this Comment.  See supra note 17.  Rather, this analysis focuses on 
the symbiosis between Congress and the Executive in the context of class-based deferred action. 
 373 Deferred Action Opinion, supra note 368, at 29. 
 374 Id. at 24. 
 375 See, e.g., NLRB v. Noel Canning, 134 S. Ct. 2550, 2560 (2014) (“[T]he longstanding ‘practice 
of the government’ can inform our determination of ‘what the law is.’” (citations omitted) (first 
quoting McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 401 (1819); then quoting Marbury v. 
Madison, 5 U.S. (1 Cranch) 137, 177 (1803))).  But see Medellin v. Texas, 552 U.S. 491, 532 (2008) 
(noting that historical “practice does not, by itself, create power” (quoting Dames & Moore v. Re-
gan, 453 U.S. 654, 686 (1981))).  
 376 See Deferred Action Opinion, supra note 368, at 24. 
 377 Id. at 15. 
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“T and U Visa [a]pplicants”; (3) “[f]oreign [s]tudents [a]ffected by Hur-
ricane Katrina”; (4) “[w]idows and [w]idowers of U.S. [c]itizens”; and 
(5) the 2012 “Deferred Action for Childhood Arrivals” (DACA) poli-
cy.378  (President George H.W. Bush’s 1990 “Family Fairness” policy,379 
which was based on a different statutory authority known as extended 
voluntary departure,380 is not helpful to the government because this 
practice was severely curtailed in 1996.381)  As our amicus brief in  
Texas discussed:  

  The scope of Congress’s acquiescence [for the first four policies has 
been] far more constrained than [OLC] suggest[ed].  Each instance of de-
ferred action was sanctioned by Congress — and in each of them, one of 
two qualifications existed: (1) the alien already had an existing lawful 
presence in the U.S., or (2) the alien had the immediate prospect of lawful 
residence or presence in the U.S.  In either case, deferred action acted as a 
temporary bridge from one status to another, where statutorily provided 
benefits were construed as arising after deferred action.  These conditions 
bring deferred action [as an interim measure] within the scope of congres-
sional policy.382   
  Neither limiting principle exists for DAPA.  While deferred action his-
torically served as a temporary bridge from one status to another — where 
benefits were construed as arising within a reasonable period after de-
ferred action — DAPA acts as a tunnel to dig under and through the INA.  
Unlike previous [recipients] of deferred action, DAPA beneficiaries have no 
prospect of a formal adjustment of status unless they become eligible for 
some other statutory grant of relief.383 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 378 Id. at 15–20.  The Solicitor General’s brief cited these same exercises of deferred action.  
Brief for the Petitioners, Texas, supra note 150, at 6.  For an in-depth discussion of the histories of 
these deferred action programs, see Blackman, The Constitutionality of DAPA Part I: Congres-
sional Acquiescence to Deferred Action, supra note 17, at 111–21. 
 379 Deferred Action Opinion, supra note 368, at 14.  At various stages of the litigation, the gov-
ernment told the courts that 1.5 million aliens were given extended voluntary departure and work 
authorization under the Family Fairness program.  The Solicitor General admitted that the “INS 
could only estimate how many people were potentially eligible and how many would actually 
come forward.”  Brief for the Petitioners, Texas, supra note 150, at 56.  This estimate was based 
on an error in congressional testimony, with the actual estimate at approximately 100,000.  See 
Glenn Kessler, Obama’s Claim that George H.W. Bush Gave Relief to “40 Percent” of Undocu-
mented Immigrants, WASH. POST (Nov. 24, 2014), h t t p s : / / w w w . w a s h i n g t o n p o s t . c o m / n e w s / f a c t 
- c h e c k e r / w p / 2 0 1 4 / 1 1 / 2 4 / d i d - g e o r g e - h - w - b u s h - r e a l l y - s h i e l d - 1 - 5 - m i l l i o n - i l l e g a l - i m m i g r a n t s - n o p e  
[https://perma.cc/J92E-C6M9]. 
 380 See 8 U.S.C. § 1254(e) (1988). 
 381 See Pub. L. No. 104-208, § 240B(a), 110 Stat. 3009, 3596 (1996) (codified at 8 U.S.C. 
§ 1229c(a)(2)(A) (2012)) (limiting the voluntary departure period to 120 days). 
 382 Cato Institute Brief, Texas, supra note 17, at 26.  I have written elsewhere that DACA is on 
even shakier legal footing than DAPA, because the Dreamer need not have any relation to a Unit-
ed States citizen.  See Blackman, The Constitutionality of DAPA Part I: Congressional Acquies-
cence to Deferred Action, supra note 17, at 116–19. 
 383 Cato Institute Brief, Texas, supra note 17, at 26–27.  Texas adopted the “bridge” argument.  
See Brief for the State Respondents at 59, Texas, 136 S. Ct. 2271 (No. 15-674) [hereinafter Brief 
for the State Respondents, Texas] (describing deferred action programs as “bridges from one legal 
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Even the 1990 Family Fairness policy, which was supported by ex-
plicit statutory authority, was also later ratified by Congress.  Profes-
sors Adam Cox and Cristina Rodríguez wrote that “those legalized by” 
the 1986 Immigration Reform and Control Act (IRCA) “would become 
eligible to petition for the admission of their spouses and children 
through the already existing immigration system.”384  As the Fifth Cir-
cuit pointed out, the Family Fairness policy was “interstitial to a statu-
tory legalization scheme.”385  But there is no ancillary statutory relief 
awaiting beneficiaries of DAPA after the three-year grant of deferred 
action.  At best, DAPA is a bridge to the next administration, under 
which immigration reform might be enacted.  Contrary to the Execu-
tive’s assertion, Congress has not acquiesced in DAPA’s novel usage of 
deferred action. 

These four instances of deferred action teach an additional lesson: 
they were entirely uncontroversial because they were enacted against 
the backdrop of a symbiotic relationship between Congress and the 
Executive.  The fact that these fairly routine exercises of deferred ac-
tion were done without even a blip of opposition suggests that these 
were in fact the sort of delegated tasks that should be resolved by the 
agency, rather than “major questions” for Congress.  In those cases, the 
Executive was working within the narrow confines of preexisting stat-
utory authority.  This analysis mirrors Justice Jackson’s tripartite tax-
onomy from Youngstown.386  The lawfulness of the Executive’s action 
is measured by its concordance with the legislative branch. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
status to another” (citing Blackman, The Constitutionality of DAPA Part I: Congressional Acqui-
escence to Deferred Action, supra note 17, at 119–25)); see also Transcript of Oral Argument, Tex-
as, supra note 9, at 49 (statement of Scott A. Keller, Solicitor Gen. of Tex.) (“DAPA is unprece-
dented because this is an extra statutory deferred action program that is not bridging lawful 
status.  The aliens do not have a preexisting status, and they don’t have an imminent status.” 
(emphasis added)).  So did the House of Representatives as amicus curiae.  See Brief for Amicus 
Curiae the U.S. House of Representatives in Support of Respondents at 33, Texas, 136 S. Ct. 2271 
(No. 15-674) (“Third, none of those other programs was adopted in response to Congress’ refusal 
to create a statutory path to lawful presence based on membership in that same category.” (second 
emphasis added)); Transcript of Oral Argument, Texas, supra note 9, at 85 (statement of Erin E. 
Murphy) (“There’s only about four deferred action programs that were class-based.  Those all 
were paths to lawful status.  U visas, T visas, people who held F1 visas during Hurricane Katri-
na.” (emphasis added)). 
 384 Cox & Rodríguez, The President and Immigration Law Redux, supra note 366, at 121 n.39.  
Regardless of what Congress may have acquiesced to in 1990, in 1996 Congress repudiated that 
prior position through subsequent legislation that had the effect of eliminating most federal bene-
fits for unlawfully present aliens that the government had not yet removed.  Brief for the State 
Respondents, Texas, supra note 383, at 48–49. 
 385 Texas v. United States, 809 F.3d 134, 185 (5th Cir. 2015); see also Peter Margulies, The 
Boundaries of Executive Discretion: Deferred Action, Unlawful Presence, and Immigration Law, 
64 AM. U. L. REV. 1183, 1217 (2015) (“Family Fairness was ancillary to Congress’s grant of legal 
status to millions of undocumented persons in IRCA.” (emphasis added)). 
 386 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635–38 (1952) (Jackson, J.,  
concurring). 
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During oral argument in Texas, Justice Kennedy explained that 
“[w]hat we’re doing is defining the limits of discretion,” and that the 
policy seemed to be “a legislative, not an executive act.”387  Once 
again, Justice Kennedy’s question was directly on point.  The acrimo-
ny between the branches over a significant nationwide policy that af-
fected millions demonstrates, by clear and convincing evidence, how 
major this major question was.  This was not a routine interpretation 
of mundane authority like the government suggested it was.  This pol-
icy was designed to effect a foundational change in our immigration 
policy.  Congress “does not alter the fundamental details of a regulato-
ry scheme in vague terms or ancillary provisions.”388  The Fifth  
Circuit noted that if Congress had intended to give the President the 
hitherto unknown and unbounded power to “make 4.3 million other-
wise removable aliens eligible for lawful presence, employment author-
ization, and associated benefits,” then the court would expect to find 
an explicit delegation of authority.389  However, no such provision  
exists.390 

Congress does not “hide elephants in mouseholes.”391  A policy that 
provides four million aliens with lawful presence and work authoriza-
tion cannot be crammed into fleeting sources of definitional statutory 
authority.  In such an unprecedented and “extraordinary case[],” the 
Court should “hesitate before concluding that Congress has intended 
such an implicit delegation.”392 

A judicial determination that DAPA is untethered to any legitimate 
construction of the underlying statutory regime avoids the far more 
difficult line-drawing question about when nonenforcement of the law 
becomes an abdication of the law.393  A vacatur of DAPA sends the 
question back to the legislative branch.  If Congress did intend to del-
egate the authority for DAPA, clarifying amendments can be passed.  
If Congress did not intend to delegate such a vast swath of power, the 
status quo remains. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 387 Transcript of Oral Argument, Texas, supra note 9, at 24. 
 388 Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001). 
 389 Texas, 809 F.3d at 181. 
 390 Id. at 181–83. 
 391 Whitman, 531 U.S. at 468. 
 392 King v. Burwell, 135 S. Ct. 2480, 2488–89 (2015) (quoting FDA v. Brown & Williamson To-
bacco Corp., 529 U.S. 120, 159 (2000)). 
 393 See, e.g., Heckler v. Chaney, 470 U.S. 821, 833 n.4 (1985) (finding that an agency policy is 
reviewable, and could be set aside, if an “agency has ‘consciously and expressly adopted a general 
policy’ that is so extreme as to amount to an abdication of its statutory responsibilities” (quoting 
Adams v. Richardson, 480 F.2d 1159, 1162 (D.C. Cir. 1973) (en banc))); see also id. at 853 n.12 
(Marshall, J., concurring in the judgment) (noting that “[w]hen an agency asserts that a refusal to 
enforce is based on enforcement priorities, it may be that, to survive summary judgment, a plain-
tiff must be able to offer some basis for calling this assertion into question or for justifying his in-
ability to do so”).  
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D.  Presidential Administration 

Another cornerstone of the Court’s major question jurisprudence 
focuses on whether the executive branch has taken an action that it 
previously announced that it could not.  The disavowal of authority, 
followed by a newly discovered fount of that exact authority, warrants 
close scrutiny.  In 1996, the FDA expanded its jurisdiction to permit 
regulation of tobacco products, changing its longstanding and “unwa-
vering” policy.394  “[S]ince [their] inception,” the FDA and its predeces-
sor had “expressly disavowed any such authority” over tobacco.395  
Throughout the twentieth century, the agency “repeatedly informed 
Congress” that it did not have the “authority to regulate tobacco prod-
ucts.”396  Until it did. 

Justice O’Connor’s majority opinion in Brown & Williamson noted 
that “[t]he consistency of the FDA’s prior position is significant” be-
cause “[i]t provides important context to Congress’ enactment of its  
tobacco-specific legislation.”397  The agency’s longstanding interpreta-
tion of the law “bolster[ed] the conclusion that when Congress created 
a distinct regulatory scheme addressing the subject of tobacco and 
health, it understood that the FDA [was] without jurisdiction to regu-
late tobacco products and ratified that position.”398  Critically, Con-
gress legislated “against” the “backdrop” of the FDA’s longstanding in-
terpretation of its jurisdiction.399  Prior to 1965, for instance, Congress 
“considered and rejected several proposals to give the FDA the author-
ity to regulate tobacco.”400  These decisions, the Court noted, were 
premised on “the FDA’s representations to Congress.”401  This frame-
work sheds light on the significance of the President’s statements 
about the scope of his authority to implement DAPA.402 

After the announcement of DACA, immigration advocates called  
on President Obama to expand deferred action beyond the Dreamers.  
President Obama steadfastly and unwaveringly maintained that he 
could not.  At the October 2012 presidential debate, the once-again-
candidate said he lacked the authority to go further than DACA: “[W]e 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 394 Brown & Williamson, 529 U.S. at 157.  
 395 Id. at 125. 
 396 Id. at 146.  
 397 Id. at 157. 
 398 Id. 
 399 Id. at 153. 
 400 Id. at 147. 
 401 Id. 
 402 I pause to note a critical distinction that is often lost in the immigration debate.  The Gang 
of Eight bill provided a pathway to citizenship for eligible aliens.  DAPA did not grant amnesty, 
or any other form of permanent status.  However, what the bill and executive action both accom-
plished were a halt on the deportation of a significant number of aliens and the provision of work 
authorization and a host of other federal benefits.  
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need to fix a broken immigration system,” Obama said, “[a]nd I’ve 
done everything that I can on my own.”403  At a town hall meeting in 
January 2013, the host asked the President whether he could do for an 
“undocumented mother of three” citizens what he “did for the 
[D]reamers.”404  The President replied that with the Dreamers, “we 
were able to identify that group . . . [as] generally not a risk,” but for 
others “we can’t simply ignore the law.”405  During a February 2013 
interview, the President was asked whether he could halt deportations 
to prevent family breakups.406  “My job is to execute laws that are 
passed,” he replied, and “we have certain obligations to enforce the 
laws that are in place.”407  The President stressed that, with DACA, 
“we’ve kind of stretched our administrative flexibility as much as we 
can.”408  He made similar statements on several other occasions.409 

It is tempting to dismiss these off-the-cuff remarks as political pos-
turing.  After all, the President was trying to garner support for immi-
gration reform.410  Admitting that he could act unilaterally could have 
decreased the odds of passage. 

This view is at once both myopic and hyperopic.  It is true that the 
President’s statements in informal fora are far different than official 
executive branch regulations published in the Federal Register or 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 403 Gerhard Peters & John T. Woolley, Barack Obama: Presidential Debate in Hempstead, New 
York, AM. PRESIDENCY PROJECT (Oct. 16, 2012) h t t p : / / w w w . p r e s i d e n c y . u c s b . e d u / w s / i n d e x . p h p 
?pid=102343 [https://perma.cc/4VGE-SP6X]. 
 404 Obama Tells Telemundo He Hopes for Immigration Overhaul Within 6 Months, NBC 

LATINO (Jan. 30, 2013, 10:26 PM), h t t p : / / n b c l a t i n o . c o m / 2 0 1 3 / 0 1 / 3 0 / o b a m a - t e l l s - t e l e m u n d o - h e 
-hopes-for-immigration-overhaul-within-6-months/ [https://perma.cc/L2NQ-QWX9]. 
 405 Id. 
 406 Robert Farley, Obama’s Immigration Amnesia, FACTCHECK.ORG (Nov. 18, 2014), 
http://www.factcheck.org/2014/11/obamas-immigration-amnesia [https://perma.cc/679W-ES4Q]. 
 407 Id. (quoting Obama’s 2013 Google+ Fireside Hangout — Complete at 19:27, YOUTUBE 
(Feb. 14, 2013), https://www.youtube.com/watch?v=-gU09bWifFo [https://perma.cc/4SD4-HFZF]). 
 408 Id. (quoting Obama’s 2013 Google+ Fireside Hangout–Complete, supra note 407, at 20:30).  
Ultimately, the OLC opinion found the President could not could not extend deferred action to 
parents of DACA recipients.  See Deferred Action Opinion, supra note 368, at 33. 
 409 See, e.g., Michael D. Shear & Julia Preston, Obama Pushed “Fullest Extent” of His Powers 
on Immigration Plan, N.Y. TIMES (Nov. 28, 2014), h t t p : / / w w w . n y t i m e s . c o m / 2 0 1 4 / 1 1 / 2 9 / u s / w h i t e 
-house-tested-limits-of-powers-before-action-on-immigration.html [https://perma.cc/8UYZ-N7FQ] 
(noting that President Obama remarked, in an interview with Univision, that “[u]ntil Congress 
passes a new law, then I am constrained in terms of what I am able to do”); President Barack 
Obama, President Obama Speaks on Immigration Reform (Nov. 25, 2013), https://www 
. w h i t e h o u s e . g o v / p h o t o s - a n d - v i d e o / v i d e o / 2 0 1 3 / 1 1 / 2 5 / p r e s i d e n t - o b a m a - s p e a k s - i m m i g r a t i o n - r e f o r m 
#transcript [https://perma.cc/R27T-BXFK] (noting that “if, in fact, I could solve all these problems 
without passing laws in Congress, then I would do so” but that we must “use our democratic pro-
cesses to achieve [that] . . . goal”). 
 410 See, e.g., Seung Min Kim, Cantor Loss Kills Immigration Reform, POLITICO (June 10, 2014, 
11:40 PM), h t t p : / / w w w . p o l i t i c o . c o m / s t o r y / 2 0 1 4 / 0 6 / 2 0 1 4 - v i r g i n i a - p r i m a r y - e r i c - c a n t o r - l o s s 
-immigration-reform-107697 [https://perma.cc/6KDT-LTV3] (“The White House said recently that 
Obama had asked for a delay of his administration’s deportation review until the end of the 
summer — in an effort to give House Republicans space to act on a legislative overhaul.”). 
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sworn testimony submitted to Congress.  But these remarks resonate 
on a much deeper level.  When the President speaks for the nation, he 
speaks with one voice as the “sole organ” of the United States govern-
ment.411  This oft-cited dictum from United States v. Curtiss-Wright 
Export Corp.,412 originally voiced by Representative John Marshall in 
1800, is seldom taken literally.413  Usually, courts listen to the “sole or-
gan” speak through the form of general policy statements issued by an 
executive branch agency, or even developed by the Justice Department 
during the course of litigation.  Seldom do we see such specific reflec-
tions from the Commander in Chief himself.  Here, the President per-
sonally explained the contours of his own authority on a consistent and 
reasoned basis.  That the comments of the only person elected to the 
highest office in the land were unscripted — and not prepared by an 
army of speechwriters — elevates this discourse.  Further, these were 
not simply barbs about policy disputes, but explications about his pres-
idential oath to “preserve, protect, and defend the Constitution of the 
United States.”414  As the President acknowledged during a town hall 
meeting on police violence, “I’m aware that my words matter deep-
ly.”415  This may be particularly true when the President is, to borrow 
a phrase from Justice Frankfurter, “learned . . . in the law.”416  Indeed, 
President Obama has opined that his experience as an attorney makes 
his statements on executive power more authoritative than those made 
by members of Congress who are not “constitutional lawyers.”417  Per-
haps most importantly, President Obama has defined the bounds of his 
own power in response to questions from we the people, the ultimate 
sovereigns in the United States and the source of his authority.418  
These presidential pronouncements are not hollow utterances. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 411 United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304, 319 (1936) (quoting 10 ANNALS 

OF CONG. 613 (1800) (statement of Rep. John Marshall)); see also Zivotofsky ex rel. Zivotofsky v. 
Kerry, 135 S. Ct. 2076, 2079 (2015). 
 412 299 U.S. 304. 
 413 Cf. U.S. CONST. art. II, § 2 (enumerating specific powers of the President with respect to 
foreign affairs). 
 414 Id. art. II, § 1. 
 415 Sean Collins Walsh, Transcript: Dan Patrick Confronts Obama on Race and Policing, THE 

STATESMAN (July 15, 2016, 10:29 AM), http://www.statesman.com/news/news/national-govt 
-politics/full-transcript-dan-patrick-confronts-obama-on-rac/nrynk [https://perma.cc/3EXF-S8E5]. 
 416 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 611 (1952) (Frankfurter, J.,  
concurring). 
 417 Interview with President Obama, N.Y. TIMES (July 27, 2013), http://www.nytimes.com/2013 
/ 0 7 / 2 8 / u s / p o l i t i c s / i n t e r v i e w - w i t h - p r e s i d e n t - o b a m a . h t m l   [ h t t p s : / / p e r m a . c c / 8 6 F M - B M Y 3] (alleging 
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After the Gang of Eight bill passed the Senate, the President con-
tinued to maintain that he had already reached the outer bounds of 
what he could accomplish through deferred actions.  His most pointed 
comments came during an appearance on Univision in March 2014.419  
The host asked him about “Guadalupe Stallone from California, [who] 
is undocumented.  However, her sons are citizens.”420  She feared that 
she would be removed, even though her children could remain in the 
United States.421  Ms. Stallone was the exact type of person who stood 
to benefit from DAPA: an alien who was subject to removal with U.S. 
citizen children. 

The President said that he could not offer relief to Ms. Stallone: 
“[W]hat I’ve said in the past remains true, which is until Congress 
passes a new law, then I am constrained in terms of what I am able to 
do.”422  DACA, he conceded, “already stretched my administrative ca-
pacity very far.”423  The President could go no further because “at a 
certain point the reason that these deportations are taking place is, 
Congress said, you have to enforce these laws.”424  Citing Congress’s 
power over the purse, the President reiterated, “I cannot ignore those 
laws anymore than I could ignore . . . any of the other laws that are on 
the books.”425 

The very action the President said he could not take in March 
2014, he announced he could take eight months later.426  Neither the 
immigration laws nor the Constitution were altered in that period.  
Color me skeptical that the government suddenly unearthed this holy 
grail of prosecutorial discretion in the wake of immigration reform’s 
defeat.427 

Press accounts suggest that the impetus for DAPA came from the 
top.  According to news reports at the time, the Administration wanted 
DHS to stretch its legal authority “to the fullest extent” it could.428  
Charlie Savage wrote in Power Wars that President Obama told immi-
gration advocacy groups: “I’m going to go as far as [my White House 
counsel] says I can.”429  But the President would move his own goal 
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posts.  President Obama was disappointed when DHS presented him 
with a preliminary proposal that he thought “did not go far 
enough.”430  At that point, the whole affair became the veritable em-
bodiment of what then-Professor Elena Kagan referred to as “presi-
dential administration,” when we have “actual evidence of presidential 
involvement in a given administrative decision.”431  President Obama 
ordered DHS to look at the problem again, even if it meant dredging 
up the necessary power from the deepest abyss of presidential authori-
ty.432  According to Politico, over eight months the White House re-
viewed “more than [sixty] iterations” of the executive action.433  As 
might be expected, DHS eventually found the President the answer he 
was looking for. 

To the extent that reports from FDA bureaucrats are sufficient to 
establish a “backdrop” for the major question doctrine under Brown & 
Williamson, the President’s personal and repeated statements about his 
Article II powers ought to serve a higher calling.  Congress legislated 
with the presumption that if immigration reform failed, the status of 
over four million aliens with citizen children would remain the same.  
The President’s authoritative statements misled Congress, created false 
understandings of executive power, and further distorted the political 
process.  The buck starts here. 

E.  Intransigence and Self-Help 

Even the most casual observer of the immigration debate between 
2009 and 2016 will realize that I have so far elided an important ele-
ment of the political discourse.  I conclude this Comment by address-
ing both a thin and thick version of this criticism.  The thin account 
contends that the Republican leadership’s unreasonable opposition to a 
bill that enjoyed majority support in both houses of Congress justified 
the President’s actions.  This argument collapses quickly, because un-
der the House’s rules, which the Constitution empowers it to set,434 the 
Speaker has near-unfettered authority to decide what bills come up for 
a vote.435  The reverse dynamic applies with the Senate filibuster, as 
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 430 Shear & Preston, supra note 409. 
 431 Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245, 2377 (2001); cf. Josh 
Blackman, Presidential Maladministration (Sept. 21, 2016) (unpublished manuscript) (on file with 
the Harvard Law School Library).  
 432 See Shear & Preston, supra note 409. 
 433 Anna Palmer, Seung Min Kim & Carrie Budoff Brown, How Obama Got Here, POLITICO 

(Nov. 20, 2014, 9:02 PM), h t t p : / / w w w . p o l i t i c o . c o m / s t o r y / 2 0 1 4 / 1 1 / h o w - o b a m a - g o t - h e r e - 1 1 3 0 7 7 
[https://perma.cc/BU4H-HS55]. 
 434 U.S. CONST. art. I, § 5, cl. 2 (“Each House may determine the Rules of its  
Proceedings . . . .”). 
 435 RULES OF THE HOUSE OF REPRESENTATIVES, r. XX(1)(a), reprinted in H.R. DOC. NO. 
113-181, at 825 (2015) (“The House shall divide after the Speaker has put a question to a vote by 

 



  

2016] THE SUPREME COURT — COMMENTS 295 

the minority party can block a vote on a bill with majority support.436  
More fundamentally, Congress has no constitutional obligation to vote 
on anything — bill or nominee437 — regardless of how strongly the 
President supports it.  “Congress shall have Power” to make certain 
laws, but need not do so.438 

However, there is a thicker and more potent form of this argument: 
Republican obstruction provided the President with additional consti-
tutional authority to respond.  Professor David Pozen has written that 
these interbranch assertions of power by the President should be 
viewed not as “self-aggrandizement,” but “self-help.”439  Obstruction in 
Congress, he explains, “does not simply paralyze politics in a system of 
separated powers” but “also generates its own correctives, through 
interbranch (and intrabranch) self-help.”440  Through these “counter-
measures,”441 executive branch officials “cease to follow ordinary 
norms of cooperation and constraint.”442  Pozen takes no position on 
whether these “predictable” actions are “lamentable” or not.443 

The strongest rejoinder to Pozen’s cogent argument is found in the 
Court’s oral argument and decision in NLRB v. Noel Canning.444  In 
2012, Senate Republicans filibustered President Obama’s nominees to 
the five-member National Labor Relations Board (NLRB).  As a re-
sult, the Board risked losing its quorum if it dropped down to two 
members.445  Previously, Senate Democrats filibustered President 
Bush’s nominees to the NLRB.446  In January 2012, President Obama 
purported to make three recess appoints to the NLRB during a  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
voice as provided in clause 6 of rule I if the Speaker is in doubt or division is demanded.  Those 
in favor of the question shall first rise from their seats to be counted, and then those opposed.”). 
 436 STANDING RULES OF THE SENATE, r. XXII(2), reprinted in S. DOC. NO. 113-18, at 16 
(2013) (requiring a vote of three-fifths of the Senate to invoke cloture and end debate on a mea-
sure, motion, or other matter). 
 437 Josh Blackman, The Framers Made the Appointment Process Explicitly Political, NAT’L 

REV. (Feb. 15, 2016, 4:00 AM), h t t p : / / w w w . n a t i o n a l r e v i e w . c o m / a r t i c l e / 4 3 1 3 1 5 / s u p r e m e - c o u r t 
-appointments-political-exactly-founders-intended [https://perma.cc/2AFY-VQX7]. 
 438 U.S. CONST. art. I, § 8, cl. 1. 
 439 David E. Pozen, Self-Help and the Separation of Powers, 124 YALE L.J. 2, 8 (2014) (“[M]any 
of the most pointed ways in which Congress and the President challenge one another can plausi-
bly and profitably be modeled as self-help rather than self-aggrandizement, as efforts to enforce 
constitutional settlements rather than to circumvent them.”). 
 440 Id. at 44. 
 441 Id. at 8. 
 442 Id. at 44. 
 443 Id. 
 444 134 S. Ct. 2550 (2014). 
 445 See New Process Steel, LP v. NLRB, 560 U.S. 674, 676 (2010). 
 446 See Noel Canning, 134 S. Ct. at 2605 (Scalia, J., concurring in the judgment) (“Senator  
Kennedy reiterated that position in a brief to this Court in 2004.  Brief for Sen. Edward M. Kennedy 
as Amicus Curiae in Franklin v. United States, O.T. 2004, No. 04-5858, p. 5.  Today the partisan 
tables are turned, and that position is urged on us by the Senate’s Republican Members.  See 
Brief for Sen. McConnell et al. as Amici Curiae 26.”). 



  

296 HARVARD LAW REVIEW [Vol. 130:241 

seventy-two hour period between “pro forma” sessions held by the 
Senate.447  All nine Justices agreed that the appointments were uncon-
stitutional.448  The Senate, and not the President, decides through its 
rules when the body is in session.449  By the same principle, the House, 
under its rules, can decide when a bill is brought up for a vote. 

Far more relevant for our purposes, is how the Obama Administra-
tion relied on a species of the self-help doctrine to defend the appoint-
ments during oral argument.450  Justice Kagan asked the Solicitor 
General whether the President was using the recess power as a way to 
deal with “congressional absence” or “congressional intransigence.”451  
With a single question, Justice Kagan tapped the essence of the entire 
case and the self-help theory of executive power.  Presidents rely on 
this power, she continued, to work around “a Congress that simply 
does not want to approve appointments that the President thinks 
ought to be approved.”452  The problem is no longer “absence,” as it 
was in the “horse-and-buggy era,” Justice Kagan explained, but “in-
transigence.”453  She wondered “whether we’re dealing here with 
what’s essentially a historic relic, something whose original purpose 
has disappeared and has assumed a new purpose that nobody ever in-
tended it to have.”454 

Solicitor General Verrilli answered that if the President had not 
acted, “the NLRB was going to go dark.  It was going to lose its quo-
rum.”455  As I’ve noted elsewhere, “[t]he Solicitor General offered a 
gloss on executive power: The Board’s inability to act would bolster 
the President’s inherent authority, justifying an expanded recess-
appointment power.”456  This is akin to how a foreign invasion would 
trigger the President’s commander-in-chief powers over military count-
ermeasures.  Justice Kagan replied that the NLRB going dark was “a 
result of congressional refusal.”457  It was the Senate’s decision — 
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whatever the merits — to allow the Board to lose its quorum.  It 
wouldn’t be unprecedented.458 

The Solicitor General, deviating from the position articulated in his 
brief, and taking up Justice Kagan’s lead, cited “intransigence” as a 
reason to support the President’s position.459  He replied, “I think the 
recess power may now act as a safety valve given that intransi-
gence . . . .”460  If Congress frustrates his agenda, the President can let 
off a little steam through a “safety valve” by flexing more powers than 
Article II would otherwise permit. 

Solicitor General Verrilli’s “safety valve” answer was not well re-
ceived, and Justice Ginsburg observed that his answer was different 
from the position stated in his brief: “I think you said throughout your 
brief that the rationale for the recess power is the President must be 
able to have the government functioning and staffed even 
though . . . the Senate isn’t . . . around.  But now . . . you seem, in 
your answers, to be departing from the [argument that the] Senate [is] 
not available and making quite another justification for this.”461  Jus-
tice Ginsburg queried what the “constitutional flaw” is to justify this 
broad reading of executive power, as the Senate “is always available” 
and “can easily be convened.”462  Justice Breyer likewise noted that 
there is nothing in the history of the Recess Appointments Clause 
about executive evasion of congressional intransigence: “I cannot find 
anything . . . that says the purpose of this clause has anything at all to 
do with political fights between Congress and the President.”463 

The Court’s unanimous decision ultimately reflected this rare con-
sensus on a separation of powers question.  Writing for the majority, 
Justice Breyer explained that “political opposition in the Senate would 
not qualify as an unusual circumstance” to justify the appointments.464  
Justice Breyer stressed that this principle “should go without saying — 
except that Justice Scalia compels us to say it.”465  Justice Scalia, “who 
apparently egged on the majority,”466 wrote in his concurring decision 
that the majority was “seemingly forgetting that the appointments at 
issue in this very case were justified on those grounds and that the So-
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licitor General has asked us to view the recess-appointment power as a 
‘safety valve’ against Senatorial ‘intransigence.’”467  The Senate has 
no more constitutional obligation to confirm nominees than the House 
has to vote on an immigration bill.468  The refusal to do either does  
not transform otherwise indefensible arguments into constitutional  
necessities. 

F.  Gridlock and the Separation of Powers 

Noel Canning was decided on June 26, 2014.469  Four days later, 
the House of Representatives announced it would not bring the Gang 
of Eight bill for a vote.470  As I noted elsewhere, only a few hours later, 
the President explained in impromptu remarks delivered in the Rose 
Garden that he would take immigration reform into his own hands.471  
He promised to “fix as much of our immigration system as I can on my 
own, without Congress.”472  The President added, “I take executive ac-
tion only when we have a serious problem, a serious issue, and Con-
gress chooses to do nothing.”473  Shortly after Representative Cantor’s 
defeat, President Obama cited gridlock as a justification for why “[w]e 
can’t afford to wait for Congress,” and a reason for why he was “going 
ahead and moving ahead without them.”474  He said that “as long as 
they insist on [obstruction], I’ll keep taking actions on my own . . . .  
I’ll do my job.”475  President Obama would later articulate his “temp-
tation to want to go ahead and get stuff done,” because “there’s a lot of 
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gridlock.”476  The President’s “recess” appointments and executive ac-
tion on immigration were both publicly defended as measured re-
sponses to congressional gridlock.  Or, as Pozen explained, the gov-
ernment viewed the “current levels of . . . intransigence [as] sufficiently 
problematic to trigger a conditional self-help power.”477 

This framework, though perhaps normatively attractive, suffers 
from three significant flaws.  First, executives can and will exaggerate 
how “sufficiently problematic” the intransigence is to justify self-help.  
(We know all too well how the Executive has fabricated threats from 
belligerents across the world, to say nothing of those across the 
aisle.478)  It is true enough that if the President’s three nominees were 
not confirmed by January 2012, the NLRB would have lost a quorum.  
But there was not a constitutional imperative that his preferred mem-
bers be on the board.  Indeed, less than a year later, the Senate and the 
President struck a deal on appointments to the NLRB, with a slate of 
more palatable nominees.  On July 16, 2013, three weeks after certio-
rari was granted in Noel Canning,479 the Senate reached an agreement 
to “preserve the filibuster in exchange for confirmation votes on  
President Obama’s stalled nominees,” including three members to the 
NLRB.480  As the Court noted, “the President has nominated others to 
fill the positions once occupied by Members Block, Griffin, and Flynn, 
and . . . the Senate has confirmed these successors.”481  This was a po-
litical battle that was resolved through the political process. 

Second, vesting the Executive with a near-infinite range of authori-
ty to fashion “conditional self-help powers” forgoes actual contingency 
authority built into the Constitution.  If the Congress was unreasona-
bly blocking the President’s recess appointments, under his vested  
Article II powers, he could have adjourned the Senate, forcing them 
into recess: “in Case of Disagreement between them, with Respect to 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
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the Time of Adjournment, [the President] may adjourn [Congress]  
to such Time as he shall think proper.”482  The Constitution speaks to 
congressional gridlock — “in Case of Disagreement” — and gives the 
President a power to work around the Congress that cannot agree  
to adjourn.483  Once adjourned, a recess appointment could be made.  
Additionally, both houses of Congress can take other measures, well 
within their constitutional authority, to make it easier to act.  The Sen-
ate can eliminate the filibuster altogether by a mere majority vote484 
— Democrats already got rid of the procedure for judicial nominees 
through the so-called “nuclear option.”485  The House can change its 
rules to make it easier for the minority party to force a vote, as the 
procedures for a discharge petition make this process extremely diffi-
cult.486 

With respect to immigration, the President had uncontroverted au-
thority to deprioritize the deportations of aliens with citizen chil-
dren — totally separate and apart from granting lawful presence and 
work authorization.  DHS was never under any obligation to remove 
this class.  And the President admitted it.  Less than two hours after 
the Supreme Court’s 4-4 affirmance in Texas, President Obama ex-
plained that the judgment would in no way impact his immigration 
policy487: “Enforcement priorities developed by my administration are 
not affected by this ruling,” he said.488  Those who “might have bene-
fitted from the expanded deferred action policies — long-term resi-
dents raising children who are Americans or legal residents,” will still 
“remain low priorities for enforcement.  As long as you have not com-
mitted a crime, our limited immigration enforcement resources are not 
focused on you.”489 

After two years of posturing about limited resources and enforce-
ment discretion, in three sentences, the President unwittingly admitted 
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the true purpose of DAPA.  The executive action was not really about 
reprioritizing resources.  When announcing the policy on November 
20, 2014, the President explained that DAPA would allow aliens to 
“come out of the shadows,” and would “make our immigration system 
more fair and more just.”490  In June 2016, Obama repeated that mes-
sage.  The Court’s decision, he said, “is frustrating to those who seek 
to grow our economy and bring a rationality to our immigration sys-
tem, and to allow people to come out of the shadows and lift this per-
petual cloud on them.”491  The purpose of DAPA was to allow these 
aliens to become lawfully present, so they can work and contribute to 
our society.  These are important policy goals — and goals I sup-
port492 — but significant goals that only Congress can implement. 

Parents of U.S. citizens and lawful permanent residents, without 
criminal records, were not high priorities for removal before DAPA, 
and were not high priorities after the Court’s decision.  Nothing in the 
law required the President to prioritize their removal.  Indeed, Texas 
never challenged the prioritization memorandum under DAPA, only 
the provision granting deferred action.  Once again, the President had 
all the constitutional authority he needed to avoid the humanitarian 
concerns with removing the would-be DAPA beneficiaries.  But these 
minor steps were not audacious enough, so he made the major decision 
to go further. 

Third, and perhaps most fundamentally, this framework elevates 
routine political battles into full-blown constitutional crises that will 
exacerbate the underlying intransigence.  As Justice Breyer pointed out 
during the Noel Canning oral argument, the NLRB dispute was 
a “political problem, not a constitutional problem.”493  The entire no-
tion of treating legitimate policy disputes between Congress and the 
President like wartime measures that warrant countermeasures seems 
unlikely to resolve intractable gridlock.  The root of gridlock is cultur-
al.  So long as the American people stridently disagree on foundational 
issues,494 their representatives in Washington will vote accordingly.  
Unilateral executive action creates the impression of disenfranchise-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 490 Press Release, White House Office of the Press Sec’y, Remarks by the President in Address 
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 491 Press Release, supra note 487. 
 492 See Brief of the Cato Institute & Professor Jeremy Rabkin as Amici Curiae in Support of 
Plaintiffs-Appellees, supra note 337, at 9 (“As a matter of policy, amici support comprehensive 
immigration reform that provides relief to the aliens protected by DAPA (among many other  
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 493 Transcript of Oral Argument, Noel Canning, supra note 451, at 31. 
 494 See generally Cass R. Sunstein, Partyism, 2015 U. CHI. LEGAL F. 1 (2015). 
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ment and breeds distrust in the other party.495  Self-help will do little 
to solve the problem of gridlock, and will perversely further balkanize 
the electorate.496 

This discussion underscores in a different light the grounding of the 
major question doctrine.  Over the long term, the Executive is in a 
much stronger position than Congress to aggrandize authority.  In Noel 
Canning, Justice Scalia observed that when the President asserts an 
executive “power and establish[es] a precedent, he faces neither the 
collective-action problems nor the procedural inertia inherent in the 
legislative process.”497  This legislative tragedy of the commons is ex-
acerbated during times of gridlock.  Members of Congress “may have 
little interest in opposing Presidential encroachment on legislative pre-
rogatives,” Justice Scalia noted, “especially when the encroacher is a 
President who is the leader of their own party.”498  The President can 
readily seize on the failure of the legislature to enforce the Constitu-
tion’s structural barriers, as legislators debate other issues.  “All Presi-
dents,” Justice Scalia explained, “have a high interest in expanding the 
powers of their office, since the more power the President can wield, 
the more effectively he can implement his political agenda . . . .”499  He 
recognized that “[i]n any controversy between the political branches 
over a separation-of-powers question, staking out a position and de-
fending it over time is far easier for the Executive Branch than for the 
Legislative Branch.”500 

Gridlock does not license the expansion of the Executive’s power.  
Under our system of government, there is only one way to decide ma-
jor questions, as difficult as it may be in our gridlocked polity.  In the 
absence of consensus, the status quo remains.501 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
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Can Trust Obama, THINKPROGRESS (Feb. 6, 2014), h t t p : / / t h i n k p r o g r e s s . o r g / i m m i g r a t i o n / 2 0 1 4 / 0 2 
/06/3258921/boehner-immigration-distrust-obama [https://perma.cc/QFB9-8F5K] (quoting Speaker 
Boehner as explaining that the President boasting about his executive powers to bypass Congress 
“feed[s] more distrust about whether he’s committed to the rule of law” and that “there’s wide-
spread doubt about whether this administration can be trusted to enforce our laws and it’ll be 
difficult to move any immigration legislation until that changes”). 
 496 See BLACKMAN, supra note 11, at 539 (“Republicans had no problem undermining [the 
ACA, which] they had no part in enacting and felt no attachment to.”).  
 497 NLRB v. Noel Canning, 134 S. Ct. 2550, 2606 (2014) (Scalia, J., concurring in the  
judgment). 
 498 Id. at 2605. 
 499 Id. 
 500 Id. (citing Curtis A. Bradley & Trevor W. Morrison, Historical Gloss and the Separation of 
Powers, 126 HARV. L. REV. 411, 439–47 (2012)). 
 501 See INS v. Chadha, 462 U.S. 919, 959 (1983) (“The choices we discern as having been made 
in the Constitutional Convention impose burdens on governmental processes that often seem 
clumsy, inefficient, even unworkable, but those hard choices were consciously made by men who 
had lived under a form of government that permitted arbitrary governmental acts to go un-
checked.”); see also Noel Canning, 134 S. Ct. at 2597–98 (Scalia, J., concurring in the judgment) 

 



  

2016] THE SUPREME COURT — COMMENTS 303 

CONCLUSION 

There are several unifying threads between the accommodation to 
the contraceptive mandate and DAPA.  First, both policies affected 
critically divisive social issues: religious liberty and immigration policy.  
Second, Congress did not make a considered judgment on either issue.  
Congress was silent about religious accommodation, and rejected ef-
forts to alter the status quo for millions of aliens.  Third, the executive 
branch radically altered that status quo through a policy judgment 
premised on generalized statutes: authority to define what “preventive 
care”502 should be covered by insurers and to “[e]stablish[] national 
immigration enforcement policies and priorities.”503  Fourth, both poli-
cies occasioned widespread controversy and litigation: religious organi-
zations nationwide challenged the accommodation and half of the 
states challenged DAPA.  Fifth, the judgment the executive branch 
reached would not be one our gridlocked Congress could have ever 
agreed to.  Sixth, the courts struggled with the arduous task of as-
sessing the line the Executive drew: did the accommodation impose a 
substantial burden on free exercise, and was DAPA within the scope of 
prosecutorial discretion?  These difficulties are not surprising, because 
these are the “major questions” that should be resolved by Congress, 
not by the executive branch.  Had Congress taken the time to craft a 
contraceptive mandate — rather than punting it to HHS — it would 
have likely created a conscience clause that satisfied democratic ac-
countability.  Had Congress enacted DAPA by statute, there would be 
no question of its lawfulness.  But neither happened here, as the execu-
tive branch took it upon itself to make these judgments in the face of 
congressional silence and intransigence. 

Alas, there is not much of a conclusion, because neither case is ac-
tually over.  In another likely first for the Harvard Law Review’s Su-
preme Court issue, both of these cases are apt to become “SCOTUS 
repeaters.”504  The per curiam order in Zubik sent the case back to the 
courts of appeals.  A complete compromise is unlikely, because the al-
ternative accommodation the Court proposed does not bridge the gap 
between the government and the plaintiffs.  The case will likely trickle 
back up to One First Street. 

Texas was only the appeal of a preliminary injunction, so now the 
case proceeds to the merits, with certiorari possible within a year.  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
(“‘Convenience and efficiency,’ we have repeatedly recognized, ‘are not the primary objectives’ of 
our constitutional framework.” (quoting Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 
561 U.S. 477, 499 (2010))). 
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That is, unless the outcome of the 2016 election moots the case: the 
forty-fifth President could rescind the DAPA memorandum or the 
115th Congress could enact comprehensive immigration reform.  But 
these nonjudicial resolutions illustrate that republicanism is perfectly 
capable of addressing this significant social issue.  During his press 
conference after the Texas decision, President Obama admitted as 
much: “These are all the questions that voters now are going to have 
to ask themselves, and are going to have to answer in November.”505  
He added that “this is how democracy is supposed to work.”506   
President Obama is exactly right.  Immigration reform was always a 
choice for the voters and their representatives to make, not for the Ex-
ecutive alone.  DAPA, announced shortly after the midterm election, 
attempted to short-circuit this process.  Until the law is changed, the 
status quo must remain. 

Going forward, the Court’s fragmented decisions in both cases re-
solve little and saddle the lower courts with the unenviable task of de-
ciding issues the Justices couldn’t.  The application of the major ques-
tion doctrine to Zubik and Texas obviates the difficult line-drawing 
issues over the bounds of religious liberty and scope of prosecutorial 
discretion.  These are rightfully difficult topics to resolve, which are 
best left for Congress, the accountable lawmaking branch of govern-
ment, to decide. 

The Justices have a chance for a double mulligan.  In light of the 
narrow “breadth of the authority” that Congress has afforded to the 
executive branch agencies over these controversial issues, courts are 
not “obliged to defer” to HHS’s and DHS’s “expansive construction” of 
their statutes.507  By resolving the cases along the lines suggested in 
this Comment, the Justices can avoid the difficult line-drawing prob-
lems that vexed them the first go-round, and restore to the legislative 
branch the role of deciding major questions of great societal import. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
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