
  

147 

A NEW BIRTH OF FREEDOM?: OBERGEFELL V. HODGES 

Kenji Yoshino 

The decision in Obergefell v. Hodges1 achieved canonical status even 
as Justice Kennedy read the result from the bench.  A bare majority 
held that the Fourteenth Amendment required every state to perform 
and to recognize marriages between individuals of the same sex.2  The 
majority opinion ended with these ringing words about the plaintiffs: 
“Their hope is not to be condemned to live in loneliness, excluded from 
one of civilization’s oldest institutions.  They ask for equal dignity in 
the eyes of the law.  The Constitution grants them that right.”3 

While Obergefell’s most immediate effect was to legalize same-sex 
marriage across the land, its long-term impact could extend far beyond 
this context.  To see this point, consider how much more narrowly the 
opinion could have been written.  It could have invoked the equal pro-
tection and due process guarantees without specifying a formal level of 
review, and then observed that none of the state justifications survived 
even a deferential form of scrutiny.  The Court had adopted this strat-
egy in prior gay rights cases.4 

Instead, the Court issued a sweeping statement that could be com-
pared to Loving v. Virginia,5 the 1967 case that invalidated bans on in-
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 1 135 S. Ct. 2584 (2015). 
 2 The case presented two questions: (1) “Does the Fourteenth Amendment require a state to 
license marriage between two people of the same sex?” and (2) “Does the Fourteenth Amendment 
require a state to recognize a marriage between two people of the same sex when their marriage 
was lawfully licensed and performed out-of-state?”  135 S. Ct. 1039, 1040 (2015) (mem.).  Counsel 
for the respondents acknowledged during oral arguments that an affirmative answer to the first 
question would indicate an affirmative answer to the second.  Transcript of Oral Argument at 44, 
Obergefell, 135 S. Ct. 2584 (No. 14-556) (discussing the second question presented).  The Court’s 
opinion focused almost all of its attention on justifying its affirmative answer to the first question, 
and it ended with three paragraphs giving an affirmative answer to the second.  See Obergefell, 
135 S. Ct. at 2607–08.  
 3 Obergefell, 135 S. Ct. at 2608. 
 4 See, e.g., United States v. Windsor, 133 S. Ct. 2675, 2682–83 (2013) (invalidating federal def-
inition of marriage as a union of one man and one woman under Fifth Amendment’s Due Process 
Clause without specifying a level of review); Lawrence v. Texas, 539 U.S. 558, 578–79 (2003) (in-
validating state ban on same-sex sodomy under Fourteenth Amendment’s Due Process Clause 
without specifying a level of review); Romer v. Evans, 517 U.S. 620, 623 (1996) (invalidating state 
constitutional amendment barring protected status for gays, lesbians, or bisexuals under Four-
teenth Amendment’s Equal Protection Clause without specifying a level of review).   
 5 388 U.S. 1 (1967). 
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terracial marriage.6  Like Loving, Obergefell held that the marriage 
bans at issue not only violated the Due Process Clause but also violat-
ed the Equal Protection Clause.7  Yet Obergefell differed from Loving 
in two important respects.  Where Loving emphasized equality over 
liberty,8 Obergefell made liberty the figure and equality the ground.9  
Obergefell also placed a far stronger emphasis on the intertwined na-
ture of liberty and equality.10 

In doing so, Obergefell became something even more than a land-
mark civil rights decision.  It became a game changer for substantive 
due process jurisprudence.  This Comment will discuss how Obergefell 
opened new ground in that great debate. 

I.  LIBERTY BOUND 

For well over a century, the Court has grappled with what 
unenumerated rights are protected under the due process guarantees  
of the Fifth and Fourteenth Amendments.11  The Court has rejected 
positions at both extremes.  On the one hand, the position that  
the Constitution protects no unenumerated rights leads to embarrass-
ments of various kinds.  The Ninth Amendment provides textual as-
surance of the existence of unenumerated rights.12  And as a practical 
matter, the Court has recognized many unenumerated rights — includ-
ing the right to direct the education and upbringing of one’s  
children,13 the right to procreate,14 the right to bodily integrity,15 the 
right to use contraception,16 the right to abortion,17 the right to sexual  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 6 See id. at 2. 
 7 Compare id. at 12, with Obergefell, 135 S. Ct. at 2604–05. 
 8 The Loving Court dedicated only two paragraphs to the Due Process Clause.  See 388 U.S. 
at 12. 
 9 In an opinion that rested largely on the due process analysis, the Court spent only a few 
pages on the equal protection analysis.  See Obergefell, 135 S. Ct. at 2602–05 (discussing Equal 
Protection Clause). 
 10 See id. at 2602–03 (“The Due Process Clause and the Equal Protection Clause are connected 
in a profound way . . . .  This interrelation of the two principles furthers our understanding of 
what freedom is and must become.”). 
 11 See Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 450–53 (1857) (invalidating Missouri 
Compromise under unenumerated liberty interest found in the Due Process Clause of the Fifth 
Amendment). 
 12 U.S. CONST. amend. IX (“The enumeration in the Constitution, of certain rights, shall not 
be construed to deny or disparage others retained by the people.”). 
 13 Pierce v. Soc’y of Sisters, 268 U.S. 510, 534–35 (1925); Meyer v. Nebraska, 262 U.S. 390, 400 
(1923). 
 14 Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541 (1942). 
 15 Rochin v. California, 342 U.S. 165, 172–73 (1952).  
 16 Eisenstadt v. Baird, 405 U.S. 438, 443 (1972); Griswold v. Connecticut, 381 U.S. 479, 485–86 
(1965).  
 17 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 845–46 (1992); Roe v. Wade, 410 U.S. 
113, 153 (1973). 
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intimacy,18 and, yes, the right to marry.19  On the other hand, the 
Court has rejected the position that it has unfettered discretion to con-
jure unenumerated rights, noting that it “has always been reluctant to 
expand the concept of substantive due process because guideposts for 
responsible decisionmaking in this unchartered area are scarce and 
open-ended.”20  We are arguing over the difficult middle in this area of 
law. 

In shaping that middle ground, the Court has articulated two con-
trasting approaches.  One is an open-ended common law approach 
widely associated with Justice Harlan’s dissent in Poe v. Ullman21 (a 
dissent given precedential weight by its adoption by a majority of the 
Court in Planned Parenthood of Southeastern Pennsylvania v. Casey22).  
The other is a more closed-ended formulaic approach associated with 
the majority in Washington v. Glucksberg.23  Obergefell did not categor-
ically resolve the ongoing conflict between the two models, but it heav-
ily favored Poe. 

Decided in 1961, Poe concerned a criminal ban on the use of con-
traception.24  The Court dodged the issue of whether the law violated 
the Constitution by deeming the case nonjusticiable on standing and 
ripeness grounds.25  In dissent, Justice Harlan maintained that the 
Court should have reached the merits,26 and used the occasion to ar-
ticulate standards for when a right could be deemed protected under 
the due process guarantees.27  He wrote: 

Due process has not been reduced to any formula; its content cannot be 
determined by reference to any code.  The best that can be said is that 
through the course of this Court’s decisions it has represented the balance 
which our Nation, built upon postulates of respect for the liberty of the 
individual, has struck between that liberty and the demands of organized 
society.  If the supplying of content to this Constitutional concept has of 
necessity been a rational process, it certainly has not been one where judg-
es have felt free to roam where unguided speculation might take them.  
The balance of which I speak is the balance struck by this country, having 
regard to what history teaches are the traditions from which it developed 
as well as the traditions from which it broke.  That tradition is a living 
thing.  A decision of this Court which radically departs from it could not 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 18 Lawrence v. Texas, 539 U.S. 558, 578 (2003). 
 19 Loving v. Virginia, 388 U.S. 1, 12 (1967).  
 20 Collins v. City of Harker Heights, 503 U.S. 115, 125 (1992) (citing Regents of the Univ. of 
Mich. v. Ewing, 474 U.S. 214, 225–26 (1985)). 
 21 367 U.S. 497 (1961). 
 22 505 U.S. at 848–49. 
 23 521 U.S. 702, 720–22 (1997). 
 24 Poe, 367 U.S. at 498. 
 25 See id. at 503–09. 
 26 Id. at 522–24 (Harlan, J., dissenting). 
 27 Id. at 539–45. 
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long survive, while a decision which builds on what has survived is likely 
to be sound.  No formula could serve as a substitute, in this area, for 
judgment and restraint.28 

With these words, Justice Harlan outlined a balancing methodology 
that weighed individual liberties against governmental interests in a 
reasoned manner.  Such an approach always occurred against the back-
drop of tradition, but was not shackled to the past, not least because 
tradition was itself “a living thing.”29  Based on this analysis, Justice 
Harlan deemed the law restricting contraception unconstitutional.30 

In Washington v. Glucksberg, the Court took a starkly different ap-
proach.  It observed that to be recognized as a due process liberty a 
right had to be “‘deeply rooted in this Nation’s history and tradition,’ 
and ‘implicit in the concept of ordered liberty.’”31  It also required a 
“‘careful description’ of the asserted fundamental liberty interest.”32  
Finally, Glucksberg implied that the Court was more open to recogniz-
ing negative “freedom from” rights than positive “freedom to” rights — 
though, to be clear, it did not formally require the alleged right to fall 
on the “negative-right” side of the divide.33  Each of these three re-
strictions — the restriction based on tradition, the restriction based on 
specificity, and the restriction relating to negative rights — significant-
ly departed from the Poe dissent’s methodology. 

That departure was self-conscious.  In Glucksberg, Justice Souter’s 
concurrence observed that the Poe dissent’s methodology, which the 
Casey Court had embraced,34 should control in Glucksberg.35  Chief 
Justice Rehnquist, however, strongly disagreed in his majority opinion: 

In Justice Souter’s opinion, Justice Harlan’s Poe dissent supplies the 
“modern justification” for substantive-due-process review.  But although 
Justice Harlan’s opinion has often been cited in due process cases, we have 
never abandoned our fundamental-rights-based analytical method.  Just 
four Terms ago, six of the Justices now sitting joined the Court’s opinion 
in Reno v. Flores; Poe was not even cited.  And in Cruzan v. Director, Mo. 
Dept. of Health, neither the Court’s nor the concurring opinions relied on 
Poe; rather, we concluded that the right to refuse unwanted medical 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 28 Id. at 542. 
 29 Id. 
 30 Id. at 553. 
 31 Washington v. Glucksberg, 521 U.S. 702, 721 (1997) (citations omitted) (quoting Moore v. 
City of East Cleveland, 431 U.S. 494, 503 (1977) (plurality opinion); Palko v. Connecticut, 302 
U.S. 319, 325 (1937)). 
 32 Id. (quoting Reno v. Flores, 507 U.S. 292, 302 (1993)). 
 33 See id. at 719–20 (recognizing the Due Process Clause’s protection of both positive and neg-
ative liberty interests but describing its protection as one “against government interference with 
certain fundamental rights and liberty interests”). 
 34 See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 848–49 (1992) (quoting Poe, 367 
U.S. at 543 (Harlan, J., dissenting)). 
 35 Glucksberg, 521 U.S. at 765–66 (Souter, J., concurring in the judgment). 
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treatment was so rooted in our history, tradition, and practice as to require 
special protection under the Fourteenth Amendment.  True, the Court re-
lied on Justice Harlan’s dissent in Casey, but, as Flores demonstrates, we 
did not in so doing jettison our established approach.  Indeed, to read such 
a radical move into the Court’s opinion in Casey would seem to fly in the 
face of that opinion’s emphasis on stare decisis.36 

The Chief Justice’s vehemence suggests that he understood the signifi-
cance of the choice between the two methodologies — and, more spe-
cifically, of the three restrictions articulated in Glucksberg. 

A.  Tradition 

In Glucksberg, the Court found “that the Due Process Clause spe-
cially protects those fundamental rights and liberties which are, objec-
tively, ‘deeply rooted in this Nation’s history and tradition,’ and ‘im-
plicit in the concept of ordered liberty,’ such that ‘neither liberty nor 
justice would exist if they were sacrificed.’”37  Glucksberg did not coin 
these formulations.  In the 1986 case of Bowers v. Hardwick,38 for in-
stance, the Court invoked both formulations in ruling that the Due 
Process Clause did not protect the right to engage in same-sex sodomy: 

Striving to assure itself and the public that announcing rights not readily 
identifiable in the Constitution’s text involves much more than the imposi-
tion of the Justices’ own choice of values on the States and the Federal 
Government, the Court has sought to identify the nature of the rights 
qualifying for heightened judicial protection.  In Palko v. Connecticut 
(1937), it was said that this category includes those fundamental liberties 
that are “implicit in the concept of ordered liberty,” such that “neither lib-
erty nor justice would exist if [they] were sacrificed.”  A different descrip-
tion of fundamental liberties appeared in Moore v. East Cleveland (1977) 
(opinion of Powell, J.), where they are characterized as those liberties that 
are “deeply rooted in this Nation’s history and tradition.”  It is obvious to 
us that neither of these formulations would extend a fundamental right to 
homosexuals to engage in acts of consensual sodomy.  Proscriptions against 
that conduct have ancient roots. . . . Against this background, to claim 
that a right to engage in such conduct is “deeply rooted in this Nation’s 
history and tradition” or “implicit in the concept of ordered liberty” is, at 
best, facetious.39 

At the time of Bowers, then, a majority of the Court referenced both 
formulations — the formulation relating to tradition and the formula-
tion relating to “the concept of ordered liberty.”   

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 36 Id. at 721 n.17 (majority opinion) (citations omitted). 
 37 Id. at 720–21 (citations omitted) (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503 
(1977) (plurality opinion); Palko v. Connecticut, 302 U.S. 319, 325 (1937)). 
 38 478 U.S. 186 (1986), overruled by Lawrence v. Texas, 539 U.S. 558 (2003). 
 39 Id. at 191–92, 194 (first alteration in original) (citations omitted).  
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 Yet the Bowers Court did not need to clarify whether both stand-
ards had to be met, as it found that the right in question met neither.40  
As such, it left room for the Court in future cases to turn away from 
tradition.  After all, the “implicit in the concept of ordered liberty” re-
quirement is atemporal — a right without historical provenance could 
still be deemed necessary to secure ordered liberty.  So if Bowers still 
supplied the controlling test, a Court could sidestep the historical in-
quiry altogether.  In making the two requirements conjunctive, 
Glucksberg made the tradition inquiry inescapable. 

As a practical matter, the Court after Glucksberg has focused more 
on the tradition requirement than on the “implicit in the concept of or-
dered liberty” requirement.  Even when the Court has been at its most 
aggressive in discerning “new” rights in its substantive due process ju-
risprudence, it has thrown sops to tradition.  In Roe v. Wade,41 the 
Court spent eighteen pages demonstrating that draconian prohibitions 
on abortion were of “relatively recent vintage.”42  Similarly, in Law-
rence v. Texas,43 the Court discussed at length how history showed that 
the prohibitions on sodomy were directed more generally at both oppo-
site-sex and same-sex acts.44  This history seemed somewhat beside the 
point — the absence of a robust history militating against a right is not 
the same as the presence of a robust history militating for it.45  But the 
gratuitousness of the analysis only underscores the force of the impera-
tive to reason from history. 

In the academic literature, Professor Cass Sunstein has affirmed the 
“backward-looking” nature of the Due Process Clause, distinguishing it 
from the “forward-looking” nature of the Equal Protection Clause.46  
As he observed in a 1988 article: “From its inception, the Due Process 
Clause has been interpreted largely (though not exclusively) to protect 
traditional practices against short-run departures.”47  He elaborated 
that the clause “safeguards against novel developments brought about 
by temporary majorities who are insufficiently sensitive to the claims 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 40 Id. at 194.  
 41 410 U.S. 113 (1973). 
 42 Id. at 129; see id. at 129–47. 
 43 539 U.S. 558 (2003). 
 44 See id. at 568–71.  
 45 See McDonald v. City of Chicago, 561 U.S. 742, 804 n.10 (2010) (“By the way, Justice Stevens 
greatly magnifies the difficulty of an historical approach by suggesting that it was my burden in 
Lawrence to show the ‘ancient roots of proscriptions against sodomy.’ Au contraire, it was his bur-
den (in the opinion he joined) to show the ancient roots of the right of sodomy.” (citation omitted)). 
 46 See, e.g., Cass R. Sunstein, Homosexuality and the Constitution, 70 IND. L.J. 1, 3 (1994); 
Cass R. Sunstein, Sexual Orientation and the Constitution: A Note on the Relationship Between 
Due Process and Equal Protection, 55 U. CHI. L. REV. 1161, 1163 (1988) [hereinafter Sunstein, 
Sexual Orientation and the Constitution].  
 47 Sunstein, Sexual Orientation and the Constitution, supra note 46, at 1163.  



  

2015] THE SUPREME COURT — COMMENTS 153 

of history.”48  By contrast, the Equal Protection Clause “has been un-
derstood as an attempt to protect disadvantaged groups from discrimi-
natory practices, however deeply engrained and longstanding.”49 

Sunstein’s intervention, which occurred in the wake of Bowers v. 
Hardwick and discussed that case at length, has always seemed to me 
to be a heroic attempt to litigate around Bowers — that is, to under-
score that the due process loss there need not foreclose equal protection 
wins for gay rights in the future.  This contention countered a live ar-
gument.  The year after Bowers, the D.C. Circuit rejected an equal 
protection claim based on sexual orientation in Padula v. Webster.50  It 
observed: “If the Court was unwilling to object to state laws that crim-
inalize the behavior that defines the class, it is hardly open to a lower 
court to conclude that state sponsored discrimination against the class 
is invidious.”51  Several years later, in Romer v. Evans,52 Justice Scalia 
dissented from the Court’s holding that an anti-gay law violated the 
Equal Protection Clause.53  He maintained that Bowers precluded any 
such claim, drawing from the text of Padula with approval.54 

Yet strategies often have consequences beyond the goals they are 
intended to achieve.  If I have correctly understood Sunstein’s ap-
proach, I cannot say the game was worth the candle.  The cost of 
keeping open the equal protection space for gay individuals was the 
concession that, as a general matter, due process was a backward-
looking enterprise. 

A better approach would have been simply to say that Bowers was 
wrongly decided.  The Court ultimately did so in Lawrence v. Texas in 
2003.55  As noted above, the Court did pay some obeisance to history 
in the beginning of its opinion.  At the end of the opinion, however, it 
dramatically struck the chains of history from the due process analysis: 

Had those who drew and ratified the Due Process Clauses of the Fifth 
Amendment or the Fourteenth Amendment known the components of lib-
erty in its manifold possibilities, they might have been more specific.  
They did not presume to have this insight.  They knew times can blind us 
to certain truths and later generations can see that laws once thought nec-
essary and proper in fact serve only to oppress.  As the Constitution en-
dures, persons in every generation can invoke its principles in their own 
search for greater freedom.56 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 48 Id.  
 49 Id.  
 50 822 F.2d 97, 103 (D.C. Cir. 1987). 
 51 Id. 
 52 517 U.S. 620 (1996).  
 53 Id. at 623. 
 54 Id. at 641 (Scalia, J., dissenting) (quoting Padula, 822 F.2d at 103). 
 55 539 U.S. 558, 578 (2003). 
 56 Id. at 578–79. 
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From the fact that the Framers left “liberty” as an abstraction in the 
Fourteenth Amendment, Justice Kennedy inferred that they intended 
to leave the meaning of the term to the intelligence of successive  
generations. 

Even at the time Lawrence was decided, it was difficult to see how 
these final words could be squared with the first Glucksberg require-
ment.57  And remarkably, Justice Kennedy’s Lawrence opinion never 
mentioned Glucksberg, even though he had joined the Glucksberg ma-
jority opinion in full.58  This pointed omission left the status of 
Glucksberg in doubt. 

B.  Specificity 

The second Glucksberg restriction related to specificity.  The 
Glucksberg Court stated that it had “required in substantive-due-
process cases a ‘careful description’ of the asserted fundamental liberty 
interest.”59  To understand the “careful description” requirement, one 
must travel back to the 1989 case of Michael H. v. Gerald D.,60 in 
which the Justices had a battle royale over how abstractly an alleged 
liberty interest could be defined.  The case concerned a woman, Carole 
D., who, while married to a man named Gerald D., conceived and 
gave birth to Victoria D.  Victoria was almost certainly the child of a 
different man, Michael H.61  Michael argued that he had a substantive 
due process right to maintain a relationship with his genetic off-
spring.62  The Court ruled against him.63  Writing for a four-Justice 
plurality of the Court, Justice Scalia observed that “our traditions have 
protected the marital family (Gerald, Carole, and the child they 
acknowledge to be theirs) against the sort of claim Michael asserts.”64  
In dissent, Justice Brennan observed that only a “pinched conception 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 57 See Kenji Yoshino, The New Equal Protection, 124 HARV. L. REV. 747, 781 (2011) (“Under 
the Glucksberg formulation, a long history of discrimination against a group would count against 
its due process claim.  Under the Bowen v. Gilliard formulation, in contrast, a history of discrimi-
nation would count in favor of the group’s equal protection claim because it would support its 
claim to protected status.  Lawrence cleared up this confusion.  Liberty and equality became — or 
were revealed to be — horses that ran in tandem rather than in opposite directions.” (footnotes 
omitted)).  
 58 As Justice Scalia put it in his dissent, the Court had described how subsequent precedents 
(such as Romer and Casey) had “eroded” the legitimacy of Bowers, but had not noted how Casey 
had in turn been eroded by Glucksberg.  Lawrence, 539 U.S at 588–89 (Scalia, J., dissenting). 
 59 Washington v. Glucksberg, 521 U.S. 702, 721 (1997) (quoting Reno v. Flores, 507 U.S. 292, 
302 (1993)).  In discussing the “careful description” standard, the Glucksberg Court also drew on 
its previous decisions in Collins v. City of Harker Heights, 503 U.S. 115 (1992); and Cruzan v. Di-
rector, Missouri Department of Health, 497 U.S. 261 (1990). 
 60 491 U.S. 110 (1989). 
 61 Id. at 113–14 (plurality opinion). 
 62 Id. at 121. 
 63 Id. at 124. 
 64 Id. 
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of ‘the family’” would lead to the plurality’s result.65  As in most, if 
not all, substantive due process cases, the level of generality at which 
the Court construed the claim would determine the outcome. 

In footnote six of the plurality opinion, Justice Scalia proposed a 
technique for ascertaining the relevant level of specificity.  He wrote: 

Though the dissent has no basis for the level of generality it would select, 
we do: We refer to the most specific level at which a relevant tradition 
protecting, or denying protection to, the asserted right can be identified.  
If, for example, there were no societal tradition, either way, regarding the 
rights of the natural father of a child adulterously conceived, we would 
have to consult, and (if possible) reason from, the traditions regarding nat-
ural fathers in general.  But there is such a more specific tradition, and it 
unqualifiedly denies protection to such a parent.66 

Justice Scalia imagined a ladder of rights: (1) “the rights of the natural 
father of a child adulterously conceived”; (2) the rights of “natural fa-
thers in general”; (3) the rights of “parenthood”; (4) the rights attending 
“family relationships”; (5) the rights stemming from “personal relation-
ships”; and (6) the rights relating to “emotional attachments in gen-
eral.”67  His technique would require the jurist to climb the ladder 
rung by rung and, while standing on a particular rung, to cast about to 
see if a tradition existed that either supported or undermined that 
right.  Here, given the long tradition of not recognizing the rights of 
genetic parents who had children out of wedlock (primarily because of 
the stigma placed on illegitimate children68), the inquiry ended on the 
first rung.  Justice Scalia apparently disagreed with the Poe dissent’s 
suggestion that due process could not be “reduced to any formula.”69 

Notably, Justice Kennedy did not join this footnote, even though he 
signed on to the rest of the opinion.70  That position could be con-
strued as an early signal that he favored the Poe analysis.  Three years 
later, Justice Kennedy would coauthor the joint opinion in Planned 
Parenthood v. Casey, which favorably cited Poe (and garnered a ma-
jority on this point).71  Justice O’Connor, who similarly joined all of 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 65 Id. at 145 (Brennan, J., dissenting). 
 66 Id. at 127 n.6 (plurality opinion). 
 67 See id.  
 68 See id. at 140 (Brennan, J., dissenting) (“In the plurality’s constitutional universe, we may 
not take notice of the fact that the original reasons for the conclusive presumption of paternity are 
out of place in a world . . . in which the fact of illegitimacy no longer plays the burdensome and 
stigmatizing role it once did.”). 
 69 Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J., dissenting). 
 70 See Michael H., 491 U.S. at 113 (plurality opinion). 
 71 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 848–50 (1992) (citing Poe, 367 U.S. at 
542–43 (Harlan, J., dissenting)). 
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Michael H. except this footnote,72 was another coauthor of the Casey 
joint opinion.73 

The academic backlash to the Michael H. methodology was swift 
and vehement.  Professors Laurence Tribe and Michael Dorf published 
an important critique a year after the decision.74  Tribe and Dorf ob-
served that Justice Scalia had purported to have “discovered a value-
neutral method of selecting the appropriate level of generality.”75  
However, they asserted: “Far from providing judges with a value-
neutral means for characterizing rights, it provides instead a method 
for disguising the importation of values.”76  They suggested that Jus-
tice Scalia’s approach had “truly frightening potential” — it promised 
to depart from value-laden decisionmaking, but then smuggled in 
those values without taking accountability for them.77 

To demonstrate how Justice Scalia’s methodology failed to provide 
the objective constraints it promised, Tribe and Dorf took up the fact 
pattern of Michael H.  They asked the reader to imagine the alleged 
right in that case as that “of the natural father of a child conceived in 
an adulterous relationship, where the father has played a major, if spo-
radic, role in the child’s early development.”78  Applying Justice Scal-
ia’s methodology, they maintained that it was “unlikely that any tradi-
tion” exists for such a right “at this precise level of specificity.”79  The 
judge would thus have to climb up one level of generality.  However, 
the authors maintained that they could “find no single dimension or 
direction along which to measure the degree of abstraction or generali-
ty.”80  For instance, they could “abstract away the father’s relationship 
with his child and her mother, as Justice Scalia does.”81  Yet they could 
just as easily “abstract away the fact that the relationship with the 
mother was an adulterous one, as Justice Brennan does.”82  The direc-
tion in which they moved would lead to a different determination 
about the existence of a supportive tradition, and therefore, potentially, 
about the existence of a due process right.  However, they emphasized, 
Justice Scalia had “no greater justification for abstracting away the  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 72 See Michael H., 491 U.S. at 113 (plurality opinion). 
 73 See Casey, 505 U.S. at 843. 
 74 Laurence H. Tribe & Michael C. Dorf, Levels of Generality in the Definition of Rights, 57 
U. CHI. L. REV. 1057 (1990). 
 75 Id. at 1058. 
 76 Id. at 1059. 
 77 Id. at 1098. 
 78 Id. at 1092 (emphasis omitted). 
 79 Id. 
 80 Id. 
 81 Id. 
 82 Id. 
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father-child relationship than Justice Brennan had for abstracting 
away the adultery.”83 
 In their analysis, Tribe and Dorf advanced what should by now be 
a familiar alternative: they endorsed the approach taken by Justice 
Harlan’s dissent in Poe.84  They observed that “Justice Harlan was en-
gaged in a process of interpolation and extrapolation.  From a set of 
specific liberties that the Bill of Rights explicitly protects, he inferred 
unifying principles at a higher level of abstraction . . . .”85  Against the 
charge that this approach was arbitrary or guided only by the judge’s 
values, they observed that precedent and tradition still operated  
as constraints.86  They also pointed out that their approach had the 
virtue of candor, given that any value judgments would be made open-
ly, rather than “surreptitiously.”87 

Justice Scalia’s technique secured only one additional vote in Mi-
chael H.88  Yet in what might be taught as a master class on jurispru-
dential strategy, Justice Scalia imported a version of this technique into 
Supreme Court jurisprudence just four years later.  In the 1993 case of 
Reno v. Flores,89 the Court confronted whether the due process guar-
antee required the Immigration and Naturalization Service — which 
permitted juveniles detained for deportation proceedings to be released 
to parents, close relatives, or guardians — to release them to any re-
sponsible adult.90  Writing for the majority, Justice Scalia opined: 
“‘Substantive due process’ analysis must begin with a careful descrip-
tion of the asserted right, for ‘[t]he doctrine of judicial self-restraint re-
quires us to exercise the utmost care whenever we are asked to break 
new ground in this field.’”91  “Careful description” was a transparent 
Trojan horse for “specific description.”  Justice Scalia rejected general 
formulations of the alleged right at issue, such as the “freedom from 
physical restraint,” or the “right to come and go at will.”92  He favored 
a dramatically more specific description: “the alleged right of a child 
who has no available parent, close relative, or legal guardian, and for 
whom the government is responsible, to be placed in the custody of a 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 83 Id. at 1093. 
 84 Id. at 1068–69. 
 85 Id. at 1068. 
 86 See id. at 1102–04. 
 87 Id. at 1096. 
 88 See Michael H. v. Gerald D., 491 U.S. 110, 113 (1989) (plurality opinion). 
 89 507 U.S. 292 (1993).  
 90 Id. at 294. 
 91 Id. at 302 (alteration in original) (quoting Collins v. City of Harker Heights, 503 U.S. 115, 
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willing-and-able private custodian rather than of a government-
operated or government-selected child-care institution.”93 
 By the time the Court decided Glucksberg, the majority opinion 
could cite back to the language of “careful description” in Flores.94  
Chief Justice Rehnquist, the only Justice who had joined Justice Scal-
ia’s Michael H. footnote,95 penned this opinion.  He manifestly had a 
similar methodology in mind.96  His opinion rejected more open-ended 
descriptions of the right at issue in that case, such as the “liberty to 
choose how to die,”97 or the “right to choose a humane, dignified 
death,”98 because they violated the requirement of “carefully formulat-
ing the interest at stake.”99  He cast the alleged right as the “right to 
commit suicide with another’s assistance.”100 

I have discussed how Lawrence differed without acknowledgment 
from Glucksberg in its treatment of tradition.101  The same can be said 
with regard to specificity.  We can see this phenomenon in Lawrence’s 
analysis of the case it overruled.  Lawrence stated that the Bowers 
Court framed the right in question as the right of “homosexuals to en-
gage in sodomy.”102  The Lawrence majority challenged that character-
ization, observing: “That statement, we now conclude, discloses the 
Court’s own failure to appreciate the extent of the liberty at stake.”103  
It elaborated: “To say that the issue in Bowers was simply the right to 
engage in certain sexual conduct demeans the claim the individual put 
forward, just as it would demean a married couple were it to be said 
marriage is simply about the right to have sexual intercourse.”104  The 
Lawrence Court formulated the right as the ability to engage in “the 
most private human conduct, sexual behavior, and in the most private 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 93 Id.  
 94 Washington v. Glucksberg, 521 U.S. 702, 721 (1997) (quoting Flores, 507 U.S. at 302). 
 95 See Michael H. v. Gerald D., 491 U.S. 110, 113 (1989) (plurality opinion). 
 96 The methodology in Glucksberg is not identical to that in Michael H.’s footnote six, given 
that in Glucksberg the “careful description” need not be the “most specific” one for which a tradi-
tion exists.  However, as commentary has pointed out, this distinction may not be a large one.  See 
Steven G. Calabresi, Substantive Due Process After Gonzales v. Carhart, 106 MICH. L. REV. 
1517, 1522 (2008) (“The only significant difference between Michael H. and Glucksberg is that in 
the former, Justice Scalia insisted in footnote six that one must look at tradition at the most specif-
ic level of generality available, while in Glucksberg, Chief Justice Rehnquist was a bit more am-
biguous on that point.” (footnote omitted)). 
 97 Glucksberg, 521 U.S. at 722 (quoting Brief for Respondents at 7, Glucksberg, 521 U.S. 702 
(No. 96-110), 1996 WL 708925). 
 98 Id. (quoting Brief for Respondents, supra note 97, at 15). 
 99 Id.  
 100 Id. at 724. 
 101 See supra notes 55–58 and accompanying text. 
 102 Lawrence v. Texas, 539 U.S. 558, 566 (2003) (quoting Bowers v. Hardwick, 478 U.S. 186, 
190 (1986)). 
 103 Id. at 567. 
 104 Id. 
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of places, the home.”105  That new characterization might be equally 
“careful,” but no one could say that it was the most “specific” formula-
tion of the potential right at stake.  Again, however, Lawrence’s refusal 
to reference Glucksberg left the extent of the alteration unclear. 

C.  Negative Liberties 

The Glucksberg Court also drew a distinction between negative and 
positive liberties.  While the Court did not include any mention of that 
distinction as part of its test, this distinction has been a time-honored 
one in constitutional law.  Glucksberg distinguished a precedent — 
Cruzan v. Director, Missouri Department of Health106 — that assumed 
the existence of a right to refuse life-giving care.107  The Glucksberg 
Court stated: “In Cruzan itself, we recognized that most States out-
lawed assisted suicide — and even more do today — and we certainly 
gave no intimation that the right to refuse unwanted medical treat-
ment could be somehow transmuted into a right to assistance in com-
mitting suicide.”108  In other words, the freedom from being forced to 
stay alive was distinguished from the freedom to choose death. 

The distinction made in Cruzan relates to the distinction between 
so-called negative and positive rights.  The provenance of this distinc-
tion is complex,109 and mostly beyond the scope of this Comment.  For 
these purposes, the crux of the distinction can be captured in broad 
strokes.  Black’s Law Dictionary defines a negative right as “[a] right 
entitling a person to have another refrain from doing an act that might 
harm the person entitled.”110  It defines a positive right as “[a] right en-
titling a person to have another do some act for the benefit of the per-
son entitled.”111  According to those definitions, the Court protected a 
negative right in Cruzan but balked at protecting a positive one in 
Glucksberg.  More broadly, it is often said that our Constitution has 
traditionally protected negative liberties rather than positive ones.112  
This may be particularly the case when we move into the realm of 
unenumerated rights.  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 105 Id. 
 106 497 U.S. 261 (1990). 
 107 Id. at 279. 
 108 Washington v. Glucksberg, 521 U.S. 702, 725–26 (1997).  
 109 See generally Isaiah Berlin, Two Concepts of Liberty, in FOUR ESSAYS ON LIBERTY 119 
(1969). 
 110 Right: Negative Right, BLACK’S LAW DICTIONARY (10th ed. 2014). 
 111 Right: Positive Right, BLACK’S LAW DICTIONARY, supra note 110. 
 112 See, e.g., Mark A. Graber, Does It Really Matter? Conservative Courts in a Conservative 
Era, 75 FORDHAM L. REV. 675, 706 (2006) (“The Constitution, most judges and scholars believe, 
‘is a charter of negative rather than positive liberties.’” (quoting Jackson v. City of Joliet, 715 F.2d 
1200, 1203 (7th Cir. 1983))). 
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Consider in this regard San Antonio Independent School District v. 
Rodriguez113 and DeShaney v. Winnebago County Department of So-
cial Services.114  In Rodriguez, the Court declined to find that the right 
to education, which is not enumerated in the Federal Constitution, was 
a fundamental right.115  The Court considered the argument that edu-
cation was necessary for the proper vindication of the right to free 
speech or the right to vote.  It acknowledged that “[t]he Court has long 
afforded zealous protection against unjustifiable governmental inter-
ference with the individual’s rights to speak and to vote.”116  However, 
it asserted that it had “never presumed to possess either the ability or 
the authority to guarantee to the citizenry the most effective speech  
or the most informed electoral choice.”117  The Court observed the  
slippery-slope implications of such a “positive” protection of the right 
to speak or to vote, questioning how education was “to be distin-
guished from the significant personal interests in the basics of decent 
food and shelter.”118 

Similarly, in DeShaney, the Court underscored the difference be-
tween freedom from government intrusion and the freedom to com-
mand government action.119  In that case, the question was whether 
Winnebago County’s Department of Social Services violated the young 
boy Joshua DeShaney’s constitutional rights through its inaction.120  
Over time, the Department of Social Services received evidence that 
Joshua’s father Randy might be beating him.121  After establishing a 
record of abuse, the County entered into an agreement with Randy to 
protect Joshua’s safety.122  However, the County did not intervene 
even after the County’s caseworker observed breaches of the agree-
ment.123  Then, in 1984, Randy “beat . . . Joshua so severely that he 
fell into a life-threatening coma.”124  Joshua and his mother brought 
suit against the County, alleging that the respondents had violated 
Joshua’s liberty rights by failing to protect him against a risk of vio-
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 113 411 U.S. 1 (1973). 
 114 489 U.S. 189 (1989). 
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lence of which they knew or should have known.125  In rejecting that 
claim, the Court stated: 

[N]othing in the language of the Due Process Clause itself requires the 
State to protect the life, liberty, and property of its citizens against inva-
sion by private actors.  The Clause is phrased as a limitation on the 
State’s power to act, not as a guarantee of certain minimal levels of safety 
and security.  It forbids the State itself to deprive individuals of life, liber-
ty, or property without “due process of law,” but its language cannot fairly 
be extended to impose an affirmative obligation on the State to ensure that 
those interests do not come to harm through other means.126 

In other words, the liberty guaranteed by due process was solely a neg-
ative one — the right to be free from governmental intrusion.  Indeed, 
the Court partially justified the County’s failure to act by observing 
that if the County had acted prematurely, it would “likely have been 
met with charges of improperly intruding into the parent-child relation-
ship, charges based on the same Due Process Clause that forms the ba-
sis for the present charge of failure to provide adequate protection.”127 

While Lawrence challenged the other two Glucksberg restrictions, it 
did not disturb the one that came into play in Rodriguez and 
DeShaney — the restriction based on the negative nature of the liberty 
exercised.  The right in Lawrence was emphatically a negative one, 
concerning the right of adults to engage in sexual conduct in the priva-
cy of their homes.128  The Court’s opinion stressed two aspects of the 
negative liberty involved in the case at the outset: 

Liberty protects the person from unwarranted government intrusions into 
a dwelling or other private places.  In our tradition the State is not omni-
present in the home.  And there are other spheres of our lives and exist-
ence, outside the home, where the State should not be a dominant pres-
ence.  Freedom extends beyond spatial bounds.  Liberty presumes an 
autonomy of self that includes freedom of thought, belief, expression, and 
certain intimate conduct.  The instant case involves liberty of the person 
both in its spatial and in its more transcendent dimensions.129 

By locating itself at the confluence of zonal and decisional forms of 
privacy,130 the Lawrence Court could draw upon precedents such as 
Griswold v. Connecticut,131 which considered where the conduct was 
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 125 See id. 
 126 Id. at 195. 
 127 Id. at 203. 
 128 See Lawrence v. Texas, 539 U.S. 558, 567 (2003). 
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 130 See Kendall Thomas, Beyond the Privacy Principle, 92 COLUM. L. REV. 1431, 1443 (1992) 
(distinguishing “zonal,” “relational,” and “decisional” forms of privacy). 
 131 381 U.S. 479 (1965). 
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occurring,132 as well as on precedents such as Eisenstadt v. Baird,133 
which focused on the intimate nature of the decision, without regard to 
where the decision was made.134  Indeed, it was perhaps in part be-
cause the Court was dealing with a “negative” liberty, and specifically 
the “right to privacy,” that it could plausibly avoid dealing with 
Glucksberg as a precedent.  Nestled within a network of “right to pri-
vacy” cases, the Court was under less pressure to apply the methodol-
ogy for discerning a “new” right. 

The Glucksberg restrictions — the restriction based on tradition, 
the restriction based on specificity, and, less formally, the restriction 
based on the negative nature of the liberty exercised — placed severe 
constraints on substantive due process jurisprudence.  Lawrence clear-
ly affected these constraints.  Yet even after Lawrence, Glucksberg was 
still treated as good law,135 surfacing in the briefs in Obergefell as con-
trolling authority.136 

II.  LIBERTY UNBOUND 

After Obergefell, it will be much harder to invoke Glucksberg as 
binding precedent.  As Chief Justice Roberts’s dissent observed, “the 
majority’s position requires it to effectively overrule Glucksberg, the 
leading modern case setting the bounds of substantive due process.”137  
Obergefell pressed against or past the three Glucksberg constraints 
more definitively than Lawrence did. 

A.  Tradition 

Obergefell transformed the role Glucksberg assigned to tradition.  
Justice Alito’s Obergefell dissent put the Glucksberg understanding 
succinctly: “the Court has held that ‘liberty’ under the Due Process 
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 132 See id. at 485–86 (noting that the idea that police could search the “sacred precincts of mari-
tal bedrooms for telltale signs of the use of contraceptives” was “repulsive to the notions of priva-
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 133 405 U.S. 438 (1972). 
 134 See id. at 453 (“If the right of privacy means anything, it is the right of the individual, mar-
ried or single, to be free from unwarranted governmental intrusion into matters so fundamentally 
affecting a person as the decision whether to bear or beget a child.”). 
 135 See Calabresi, supra note 96, at 1518 (predicting that “the overwhelming majority of future 
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ing Glucksberg, 521 U.S. at 721)). 
 137 Obergefell, 135 S. Ct. at 2621 (Roberts, C.J., dissenting). 
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Clause should be understood to protect only those rights that are 
‘deeply rooted in this Nation’s history and tradition.’”138  He elaborat-
ed that “it is beyond dispute that the right to same-sex marriage is not 
among those rights.”139  Chief Justice Roberts’s dissent noted that this 
insistence on tradition had been articulated not only in Glucksberg, but 
also in opinions before and after that case.140 

In contrast with Roe and Lawrence, Obergefell presented the Court 
with an escape hatch that would have allowed it to leave the 
Glucksberg view of tradition intact.  While the “right to same-sex mar-
riage”141 was not “deeply rooted in this Nation’s history and tradi-
tion,”142 the “right to marry” certainly was.143  Justice Kennedy could 
have avoided the issue of tradition by using the latitude afforded by 
the levels-of-abstraction enterprise.  Instead, Justice Kennedy chose to 
force the question of what role tradition should play in substantive due 
process analysis. 

The Obergefell majority unmistakably echoed the Lawrence pas-
sage144 in its discussion of tradition: 

The nature of injustice is that we may not always see it in our own times.  
The generations that wrote and ratified the Bill of Rights and the Four-
teenth Amendment did not presume to know the extent of freedom in all of 
its dimensions, and so they entrusted to future generations a charter pro-
tecting the right of all persons to enjoy liberty as we learn its meaning.145 

It was all there again — the problem of the blindness of each genera-
tion, the modesty of the Framers in recognizing this blindness, their 
use of abstraction as a way to bequeath the question of liberty to fu-
ture generations, and the attendant responsibility of constitutional in-
terpreters in each generation to take up that legacy. 

Yet Obergefell’s discussion of tradition differed significantly from 
the Lawrence discussion.  Obergefell made explicit what had remained 
implicit in Glucksberg by invoking Poe directly.  In doing so, it indicat-
ed that it was departing from the Glucksberg approach (though it wait-
ed until later in its analysis to raise Glucksberg directly).146  Discussing 
the Court’s responsibility with regard to “[t]he identification and pro-
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tection of fundamental rights,”147 Justice Kennedy quoted the Poe dis-
sent to emphasize that this responsibility “has not been reduced to any 
formula.”148  He elaborated that the Poe methodology instead “requires 
courts to exercise reasoned judgment in identifying interests of the per-
son so fundamental that the State must accord them its respect.”149 

Justice Kennedy identified four such “principles and traditions” 
that suggested that “the reasons marriage is fundamental under the 
Constitution apply with equal force to same-sex couples.”150  First, 
Justice Kennedy observed that “the right to personal choice regarding 
marriage is inherent in the concept of individual autonomy.”151  Se-
cond, he noted that “the right to marry is fundamental because it sup-
ports a two-person union unlike any other in its importance to the 
committed individuals.”152  Third, he maintained that the right to 
marry “safeguards children and families and thus draws meaning from 
related rights of childrearing, procreation, and education.”153  Finally, 
he contended that “marriage is a keystone of our social order.”154 

While tradition remains important in this four-part analysis, it 
plays a much less rigid role than it does in the Glucksberg analysis.  
Rather than pursuing the tradition supporting or undermining a par-
ticular right, the Obergefell Court looked to a confluence of various 
traditions.  And each of the traditions is studded with precedents, sug-
gesting a jurist’s common law approach to the question rather than a 
historian’s approach to it.  The analysis comported with Tribe and 
Dorf’s critique of Michael H., a critique the scholars reiterated in an 
amicus brief in Obergefell.155 

B.  Specificity  

The Obergefell majority also challenged the “specificity” require-
ment embodied in the Glucksberg commandment that the Court offer a 
“careful description” of the alleged right.156  Justice Kennedy addressed 
this issue directly: 
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Objecting that this does not reflect an appropriate framing of the issue, 
the respondents refer to Washington v. Glucksberg, which called for a 
“‘careful description’” of fundamental rights.  They assert the petitioners 
do not seek to exercise the right to marry but rather a new and nonexistent 
“right to same-sex marriage.”  Glucksberg did insist that liberty under the 
Due Process Clause must be defined in a most circumscribed manner, with 
central reference to specific historical practices.  Yet while that approach 
may have been appropriate for the asserted right there involved  
(physician-assisted suicide), it is inconsistent with the approach this Court 
has used in discussing other fundamental rights, including marriage and 
intimacy.  Loving did not ask about a “right to interracial marriage”; 
Turner did not ask about a “right of inmates to marry”; and Zablocki did 
not ask about a “right of fathers with unpaid child support duties to mar-
ry.”  Rather, each case inquired about the right to marry in its comprehen-
sive sense, asking if there was a sufficient justification for excluding the 
relevant class from the right.157 

This important passage is open to at least two interpretations.  Some 
unarticulated principle may distinguish physician-assisted suicide from 
marriage, such that Glucksberg would remain good law outside the 
context of marriage.  Alternatively, the Court may be taking the famil-
iar step of isolating a precedent before overruling it altogether.  While 
only future case law will provide a definitive answer, the latter seems 
more plausible for several reasons. 

For Glucksberg to remain good law in at least some contexts, a fu-
ture Court would need a distinguishing principle between the “right to 
physician-assisted suicide” and the “right to marry.”  The distinction 
may be that in the context of physician-assisted suicide, there was no 
more general right that had been recognized — such as the “right to 
commit suicide.”  In contrast, in the context of marriage, the major 
cases — Loving v. Virginia,158 Zablocki v. Redhail,159 and Turner v. 
Safley160 — had all referenced a higher-level right, namely, the “right 
to marry.”161  Given that this higher-level right was not only available, 
but also was repeatedly adduced in those cases as the right in question, 
it would seem myopic to discuss the right at issue in Obergefell as the 
right to same-sex marriage.  So we might glean two distinguishing 
principles: either a notion that “marriage and intimacy” were somehow 
different, or that cases in which a higher-order principle had already 
been established were somehow different. 
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Yet these distinctions could be challenged on many fronts.  As a  
tonal matter, Justice Kennedy’s statement that the Glucksberg ap-
proach “may have been appropriate” in certain contexts sounds a note 
of qualification.162  The Court’s determination that the Glucksberg 
methodology would be inapposite “in discussing other fundamental 
rights, including marriage and intimacy”163 reinforces that impression 
in presenting “marriage and intimacy” as exemplary rather than ex-
haustive instances of rights for which the Glucksberg methodology 
would not obtain.  Nor does it seem plausible to say that a higher-level 
right was established in the marriage context but not in the “physician-
assisted suicide” context, as Cruzan could have been interpreted to se-
cure the right to control the means of one’s demise.  Finally, Obergefell 
had categorically rejected Glucksberg’s tradition analysis in a prior 
part of the opinion.164  Given that the level of specificity serves as a 
handmaiden to the tradition inquiry, it is hard to see specificity as a 
constraint in the absence of tradition.  All in all, Obergefell seems to 
have laid waste to the entire Glucksberg edifice.  As Chief Justice Rob-
erts observed: “At least this part of the majority opinion has the virtue 
of candor.  Nobody could rightly accuse the majority of taking a care-
ful approach.”165 

The Chief Justice was certainly correct that the abandonment of 
careful description signified a seismic shift.  For instance, once the idea 
of specificity is removed from the substantive due process analysis, one 
can advert — as Justice Kennedy did in Lawrence and Obergefell — to 
the much higher generality of discussing the right in question as part 
of the “liberty” protected by the due process guarantees.  Once the 
Court adopts this register, it moves away from a jurisprudence of 
“unenumerated” rights and toward a jurisprudence of interpreting the 
“enumerated” right of “liberty.”  The Court’s legitimacy is often chal-
lenged when it makes decisions based on “unenumerated rights.”166  
The shift toward thinking about this jurisprudence as a textually 
grounded interpretation of “liberty” brings a new legitimacy to the  
enterprise. 
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C.  Negative Liberties  

In Lawrence, Justice Kennedy was at pains to point out that he was 
not making any claims about marriage.167  Justice Scalia disagreed, 
asking: 

If moral disapprobation of homosexual conduct is “no legitimate state in-
terest” . . . what justification could there possibly be for denying the bene-
fits of marriage to homosexual couples exercising “[t]he liberty protected 
by the Constitution”?  Surely not the encouragement of procreation, since 
the sterile and the elderly are allowed to marry.168  

He concluded: “This case ‘does not involve’ the issue of homosexual 
marriage only if one entertains the belief that principle and logic have 
nothing to do with the decisions of this Court.”169 

Many, however, disagreed in turn with Justice Scalia’s analysis on 
the ground that freedom from government intrusion differed from the 
freedom to receive government affirmation.  In 2015, only months be-
fore Obergefell, the Supreme Court of Alabama denied same-sex cou-
ples the right to marry under the state constitution by making this dis-
tinction: “[T]he Lawrence Court [struck down antisodomy laws] under 
the rationale that government had no interest in interfering with the 
sexual conduct of consenting adults in the privacy of their bedrooms.  
That rationale does not work here because same-sex partners expressly 
seek public state-government approval of their relationships.”170 

The Obergefell dissenters took up this distinction.  Chief Justice 
Roberts’s dissent stated: “Lawrence relied on the position that criminal 
sodomy laws, like bans on contraceptives, invaded privacy by inviting 
‘unwarranted government intrusions’ . . . .”171  In contrast, he found, 
the “petitioners do not seek privacy,”172 but rather “public recognition 
of their relationships, along with corresponding government bene-
fits.”173  Justice Thomas’s dissent took a similar stance: “In the Ameri-
can legal tradition, liberty has long been understood as individual 
freedom from governmental action, not as a right to a particular gov-
ernmental entitlement.”174 
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 167 See Lawrence v. Texas, 539 U.S. 558, 578 (2003).  
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The majority opinion gave this distinction short shrift.  It stated 
that “while Lawrence confirmed a dimension of freedom that allows 
individuals to engage in intimate association without criminal liability, 
it does not follow that freedom stops there.”175  “Outlaw to outcast 
may be a step forward,” the Court continued, “but it does not achieve 
the full promise of liberty.”176 

Justice Kennedy’s use of “liberty” rather than “equality” here  
is significant.  He could have preserved the historical “negative 
right/positive right” distinction by relying on equality principles.  
Equality principles apply even to benefits that are not rights — for ex-
ample, an individual has no right to attend the Virginia Military Insti-
tute, but has the right not to be excluded on the basis of gender.177  
The Court could have circumvented the issue of whether the negative 
right at issue in Lawrence should be extended to the positive right at 
issue in Obergefell by relying on the fact that even if marriage were not 
a right, it could not be denied on the basis of gender or orientation.  
Instead, however, Justice Kennedy chose to deal with the issue as a 
matter of liberty, deliberately eliding the negative/positive liberty dis-
tinction in this context.  Like his refusal to take the escape hatch of-
fered with regard to tradition, this analogous refusal may reflect his 
desire to revamp the substantive due process inquiry tout court. 

This swift shift from negative to positive rights could have radical 
implications.  Consider the “positive liberty” cases of Rodriguez and 
DeShaney.178  “Being denied education by virtue of your indigency ra-
ther than by the state may be a step forward,” a progressive might say, 
“but it does not achieve the full promise of liberty.”  “Being beaten by 
your father rather than by the state may be a step forward,” the same 
progressive might continue, “but it does not achieve the full promise of 
liberty.” 

To be sure, this juncture may be where marriage exceptionalism 
will operate in the future, as marriage has the somewhat distinctive 
feature of being both a positive and a negative right.  Marriage is a 
positive right in that it requires the state to grant the parties recogni-
tion and benefits.179  At the same time, marriage is a negative right in 
that it creates a zone of privacy into which the state cannot intrude, as 
we see in privacy cases such as Griswold, which spoke of the “sacred 
precincts of the marital bedroom,”180 or in the testimonial privileges 
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that permit spouses to refuse to testify against each other.181  It may be 
that Obergefell will represent a “one-off” in the context of bridging the 
negative/positive liberty divide because the marriage right itself spans 
this divide.  But again, Justice Kennedy’s opinion contains no such 
qualification. 

D.  A New Methodology and Its Discontents 

The Obergefell methodology is strikingly different from the 
Glucksberg methodology.  It is much more akin to what Justice Kenne-
dy did in Lawrence.  Laurence Tribe described Justice Kennedy’s ma-
jority opinion in Lawrence as follows: 

By implicitly rejecting the notion that its task was simply to name the 
specific activities textually or historically treated as protected, the [Law-
rence] Court lifted the discussion to a different and potentially more in-
structive plane.  It treated the substantive due process precedents invoked 
by one side or the other not as a record of the inclusion of various activi-
ties in — and the exclusion of other activities from — a fixed list defined 
by tradition, but as reflections of a deeper pattern involving the allocation 
of decisionmaking roles, not always fully understood at the time each 
precedent was added to the array.  The Court, it seems, understood that 
the unfolding logic of this pattern is constructed as much as it is discov-
ered.  Constructing that logic is in some ways akin to deriving a regression 
line from a scatter diagram, keeping in mind, of course, that the choice of 
one method of extrapolation over another is, at least in part, a subjective 
one.182 

In short, we seem to be back in the world of Justice Harlan’s Poe dis-
sent, in which substantive due process is not reducible to any formula, 
but is left instead to a common law methodology.183 

Obergefell more clearly endorsed this methodology.  Indeed, Justice 
Kennedy’s repeated confrontations with the Glucksberg restrictions 
suggested that he chose to take this opportunity to fashion a fully real-
ized vision of how liberty analysis should proceed.  At some level, he 
was finally forced to write this essay on substantive due process.  In 
the 2013 case of United States v. Windsor,184 Justice Kennedy’s major-
ity opinion relied both on principles of federalism and on principles of 
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liberty (flowing from the Fifth Amendment’s Due Process Clause).185  
Windsor’s federalism rationale, which deemed marriage to be a matter 
of state law, was obviously unavailable in Obergefell.  To the contrary, 
after underscoring the state’s power over marriage in Windsor, Justice 
Kennedy needed to articulate in Obergefell why individual liberty 
would trump that power. 

In doing so, Justice Kennedy seemed at pains to take up the liberty 
jurisprudence in its own terms.  This was not a foregone conclusion.  
In previous cases, such as Lawrence, Casey, and Windsor, he relied 
heavily on the notion of “dignity.”186  While Obergefell makes repeated 
reference to dignity, it focuses more on the concept of liberty.187  It ad-
dressed the substantive due process methodology question by using the 
argot of liberty. 

Chief Justice Roberts saw this methodology as no methodology at 
all.  He observed that “[t]he need for restraint in administering the 
strong medicine of substantive due process is a lesson this Court has 
learned the hard way,” noting that “[t]he Court first applied substan-
tive due process to strike down a statute in Dred Scott v. Sandford.”188  
In this way, he compared — in however limited a way — the majority 
opinion to an opinion that struck down legislation restricting slavery 
on the ground that it infringed upon the liberty and property interests 
of slaveholders.  He went on to recall Justice Curtis’s Dred Scott dis-
sent, which opined that when “fixed rules which govern the interpreta-
tion of laws [are] abandoned, and the theoretical opinions of individu-
als are allowed to control . . . we have no longer a Constitution; we are 
under the government of individual men . . . .”189 

Perhaps because it was less inflammatory, the real stick the Chief 
Justice brandished at the majority was the decision in Lochner v. New 
York.190  In Lochner, the Court famously struck down a labor regula-
tion that limited the number of hours bakers could work under the 
unenumerated “freedom of contract.”191  The Lochner decision is seen 
as the paradigmatic case of judicial activism, and is one of the most 
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reviled cases in constitutional law.192  Chief Justice Roberts’s dissent 
invoked Lochner no fewer than sixteen times.193 

The Chief Justice made clear that he was not calling for a whole-
sale rejection of substantive due process: “Rejecting Lochner does not 
require disavowing the doctrine of implied fundamental rights, and 
this Court has not done so.”194  He acknowledged that the “right to 
privacy” cases — starting with Griswold — remained good law.195 

Yet Lochner is arguably more consistent with the Glucksberg meth-
odology than Griswold is.  The idea of laissez faire could be said to be 
deeply rooted in the Nation’s history and traditions.  Conversely, it is 
hard to say that the right to use contraception was deeply rooted in the 
Nation’s traditions, or that the “right to privacy”196 was a specific or 
careful description of the right at stake. 

But in the name of fair play, it is worth taking up the challenge as 
posed — does the Obergefell majority have a principled way of distin-
guishing what it did from what the Court did in Lochner (or Dred 
Scott)? 

III.  LIBERTY REBOUND 

It does.197  The Court provided that principle in its synthesis of lib-
erty and equality.  In a key passage, Justice Kennedy wrote: 
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The Due Process Clause and the Equal Protection Clause are connected in 
a profound way, though they set forth independent principles.  Rights im-
plicit in liberty and rights secured by equal protection may rest on differ-
ent precepts and are not always co-extensive, yet in some instances each 
may be instructive as to the meaning and reach of the other.  In any par-
ticular case one Clause may be thought to capture the essence of the right 
in a more accurate and comprehensive way, even as the two Clauses may 
converge in the identification and definition of the right.  This interrela-
tion of the two principles furthers our understanding of what freedom is 
and must become.198 

As noted, Obergefell followed Loving in striking down state laws on 
both liberty and equality grounds.  However, Loving generally treated 
the liberty and equality claims as parallel rather than intertwined 
claims.199  In contrast, Obergefell explicitly viewed the two claims to be 
“interlocking,” such that “[e]ach concept — liberty and equal protec-
tion — leads to a stronger understanding of the other.”200 

The Chief Justice wrote in dissent that this approach was “quite 
frankly, difficult to follow.”201  He observed that the majority’s “central 
point seems to be that there is a ‘synergy between’ the Equal Protec-
tion Clause and the Due Process Clause, and that some precedents re-
lying on one Clause have also relied on the other.”202  “Absent from 
this portion of the opinion, however,” he criticized, “is anything resem-
bling our usual framework for deciding equal protection cases.”203  In 
applying the Court’s usual framework, he implied that classifications 
based on sexual orientation drew only rational basis review by invok-
ing the means-ends test associated with that level of scrutiny — that 
the classification be rationally related to a legitimate governmental in-
terest.204  He found that this standard was easily met.205 

Yet in fairness to Justice Kennedy’s analysis, the synergy that he 
discussed meant that equal protection analysis could inform substan-
tive due process in such a way that would perforce change the “usual 
framework” of analysis.  Lawrence again provides the best guide to 
Justice Kennedy’s analysis.  In that case, Justice Kennedy wrote that 
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both liberty and equality issues were implicated, but that a liberty 
analysis advanced both interests.206  He therefore decided it as a sub-
stantive due process case inflected with equality concerns.207 

Lest that sound too abstract, consider the more traditional equality 
analysis offered by Justice O’Connor’s concurrence in Lawrence.  Her 
opinion maintained that the Equal Protection Clause could be used to 
strike down the sodomy statutes only in the states that punished exclu-
sively same-sex sodomy.208  Of course, to conform to a ruling under the 
Equal Protection Clause, the states may either “level up” to eliminate 
all prohibitions on sodomy or “level down” to prohibit sodomy regard-
less of the sex of the participants.  Justice O’Connor remained confi-
dent that if states chose to level down, their electorates would vote out 
the prohibitions.209  Yet it is not at all clear that a choice to have unen-
forced sodomy statutes would be voted down, because the dignitary 
slight of such sodomy statutes would be largely directed toward same-
sex sodomy. 

By engaging in a liberty analysis in Lawrence, Justice Kennedy re-
quired the states to level up to treat both straights and gays equally, 
which in that case meant the elimination of all sodomy statutes.  Put 
differently, the equality concerns implicated in that case were, against 
intuition, better served under the Due Process Clause than under the 
Equal Protection Clause. 

Similarly, in Obergefell, a standard equal protection ruling would 
have permitted the states either to level up by granting both same-sex 
couples and opposite-sex couples marriage licenses or to level down by 
refusing to grant licenses to both sets of couples.  As the South African 
Constitutional Court framed it in a similar case before Obergefell, it 
was a decision between the “equality of the vineyard” and the “equali-
ty of the graveyard.”210  By basing its ruling on the Due Process 
Clause (this time in addition to, rather than in lieu of, the Equal Pro-
tection Clause), the Obergefell Court required the equality of the vine-
yard.  And even then, as we have seen, some state actors have chosen 
to refuse to issue marriage licenses across the board rather than to is-
sue them to same-sex couples.211  Those actors violate a due process 
ruling in a way that would not violate an equal protection ruling. 
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And again, that due process ruling protects the true equality inter-
ests of gays and lesbians more than an equal protection decision ever 
could.  An individual could take the principled view that the state 
should not be in the business of running recreational facilities.  Yet 
even that individual should have qualms if the reason a municipality 
closes a public pool is to avoid integrating it on racial lines (the occur-
rence that triggered Palmer v. Thompson212).  Similarly, an individual 
could hold the principled view that the state should be out of the mar-
riage business.  Yet even that individual should have qualms if the 
reason for shutting down civil marriage is the threat of same-sex cou-
ples entering the institution. 

Obergefell differs from Lawrence in that it invokes both values — 
due process and equal protection — rather than relying solely on due 
process.  But the similarities are, in my view, more important than the 
differences.  What emerges from Lawrence and Obergefell is a vision of 
liberty that I will call “antisubordination liberty.”  While the path for-
ward for substantive due process will now rely on a common law–
based analysis rooted in the Poe dissent, one of the major inputs into 
any such analysis will be the impact of granting or denying such liber-
ties to historically subordinated groups.  The doctrinal rubric under 
which such extensions of liberty occur may be less important than the 
concept that, as the Court stated in a canonical equal protection case: 
“[T]he history of our Constitution . . . is the story of the extension  
of constitutional rights and protections to people once ignored or  
excluded.”213 

As that quotation suggests, this idea is not new.  I have pointed out 
in these pages that “[t]he Court has long used the Due Process Clauses 
to further equality concerns, such as those relating to indigent individ-
uals, national origin minorities, racial minorities, religious minorities, 
sexual minorities, and women.”214  At the same time, I have also noted 
that “equality concerns can lead the Court to deny as well as to recog-
nize the ostensible liberty.”215  I invoked the example of Glucksberg it-
self, where the Court declined to rule in favor of plaintiffs seeking to 
commit physician-assisted suicide.216  One of the rationales for its deci-
sion was that “the State has an interest in protecting vulnerable groups 
— including the poor, the elderly, and disabled persons — from abuse, 
neglect, and mistakes.”217  What Obergefell does is to drive this idea 
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further to the surface — asserting that in the common law adjudica-
tion of new liberties, the effect on those subordinated groups should 
matter.218 

Chief Justice Roberts declared the majority’s reasoning on this 
point “difficult to follow,”219 and so it should come as no surprise that 
he raised concerns about how the Court risked repeating the error of 
Dred Scott and Lochner.220  To apprehend a liberty principle inflected 
with a notion of antisubordination, however, is to meet his most im-
mediate concerns.  Few would argue that the liberty interest articulat-
ed in Dred Scott could be justified on the ground that it redressed the 
subordination of slaveholders.  

Similarly, the Lochner Court emphasized that it was upholding the 
freedom to contract in part because the bakers protected by the law 
were not a vulnerable class.221  To be sure, defenders of Lochner argue 
that the freedom of contract benefited vulnerable bakers.222  However, 
that interpretation does not take away the Court’s emphasis on vul-
nerable individuals; it just suggests that the Court made an incorrect 
judgment about vulnerability.  This solicitude for vulnerable groups 
led the Court just three years later to uphold a maximum-hours law 
for women, precisely because it deemed them to be the weaker sex.223  
Moreover, the case that effectively overruled Lochner emphasized how 
the freedom of contract ignored how “proprietors of these establish-
ments and their operatives do not stand upon an equality.”224  An 
analysis of substantive due process inflected with equality concerns, 
then, constrains as well as expands the field of possible liberties. 
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Of course what counts as a “subordinated group” will be up for de-
bate.  Several of the Obergefell dissents pointed out that granting the 
right to marry to same-sex couples would have negative effects on 
people with religious objections to same-sex marriage.225  Such a claim 
calls for the careful analysis that Poe requires (in contrast to the me-
chanical “careful description” that Glucksberg requires).226  Individuals 
who object to the simple existence of same-sex marriage on religious 
grounds not only have an extremely attenuated claim of harm, but also 
run up against the prohibition on creating civil law based on religious 
viewpoints.227  So the objection must be limited to individuals alleging 
a more particularized injury, such as the florist or restaurateur who 
does not wish to cater a gay wedding.  But the real reason that such 
individuals are being asked to violate tenets of their faith is not same-
sex marriage per se, but laws forbidding discrimination on the basis of 
sexual orientation. 

To see this, consider two jurisdictions.  One allows same-sex mar-
riage but does not require equal treatment on the basis of sexual orien-
tation (either because no federal or state law covers sexual orientation 
or because an exemption has been written into that law).  The other 
does not recognize same-sex marriage but requires equal treatment on 
the basis of sexual orientation.  In the former jurisdiction, a caterer 
could discriminate with impunity among the weddings she works.  In 
the latter jurisdiction, a wedding caterer may well not be able to dis-
tinguish among ceremonies, even though the event at issue cannot re-
sult in a civil marriage.  This was the fact pattern of Elane Photog-
raphy, LLC v. Willock,228 in which a photographer was held liable for 
refusing to photograph a same-sex couple in a civil commitment cere-
mony in New Mexico.229  At the time, New Mexico did not allow 
same-sex couples to marry, but had a human rights law that barred 
discrimination on the basis of sexual orientation.230  The photographer 
lost her case all the way up to the state supreme court,231 and the 
United States Supreme Court denied review.232  Given this backdrop, 
religious objectors to same-sex marriage should not be advocating 
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against the rights of same-sex couples to marry, but rather should be 
appealing to state and federal legislators to create exemptions from an-
tidiscrimination laws.  It is those antidiscrimination laws, not marriage 
laws, that are driving their losses in court. 

Looking beyond Obergefell, we might ask what an antisubordina-
tion liberty approach might presage for other alleged rights.  Chief Jus-
tice Roberts put one front and center — the question of plural mar-
riage.233  If same-sex couples have a constitutional right to marry 
under the theory of equal dignity, he queried, what would prevent a 
“throuple” from seeking marriage?234  Justice Kennedy’s opinion did 
not directly respond to this contingency, but his analysis appeared to 
anticipate it.  One tradition it emphasized, for instance, was the special 
“bilateral loyalty” created by marriage.235  Yet given the Court’s will-
ingness to jettison the opposite-sex tradition of marriage, the dissenters 
fairly approached these implicit assurances with skepticism.236  Under 
a Poe analysis, it might well be that the Court would find a new tradi-
tion supporting polygamy. 

Nonetheless, the antisubordination principle likely provides a 
strong constraint on recognition of polygamous unions as a fundamen-
tal right.  For the would-be plaintiffs, the antisubordination principle 
offers less succor.  Bans on same-sex marriage prohibit gay individuals 
from marrying anyone to whom they might be sexually attracted.  By 
contrast, bans on polygamy prohibit polyamorously oriented individu-
als not from marrying someone to whom they are attracted, but from 
marrying more than one such individual.237  To paraphrase the immor-
tal Alice, one can’t have more if one hasn’t had any.238  And this dif-
ference — between any and more — seemed important to Justice Ken-
nedy in his claim about the importance of avoiding human 
loneliness.239  The difference also seemed to drive Justice Kennedy’s 
immutability analysis: after finding that homosexuality is immutable, 
he concluded gays would be necessarily consigned to a lonely life if 
same-sex marriage were not available.240  Because the would-be plain-
tiff in a plural marriage case is not subject to this necessary loneliness, 
her antisubordination interest would likely be weaker. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
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In addition to providing little support for a plural-marriage plain-
tiff, the antisubordination principle provides significant support for a 
state defending its prohibition of polygamy.  Most forms of polygamy 
are polygynous (concerning a man married to more than one wife)  
rather than polyandrous (concerning a woman married to more than 
one husband).241  Polygynous marriages raise the concern that men are 
subordinating their wives.  Commentary has long observed that bans 
on same-sex marriage reflect and reinforce subordination on the basis 
of gender.242  Bans on polygamous marriages, in contrast, arguably 
prevent such subordination.243  

To take another live example, we might consider the various chal-
lenges to reproductive rights.  Here again, antisubordination claims 
can be mounted on either side of the right to have an abortion.  On the 
side of the plaintiffs, we see that both Roe and Casey showed rising 
concern with how the abortion right was necessary to prevent the sub-
ordination of women.244  On the side of the state, we see an 
antisubordination claim being adduced on the part of the potential life 
represented by the fetus. 

Here, I wish to make a fairly parsimonious intervention.  Recent 
years have seen a new argument in this storied debate, which is that 
women themselves are hurt by the abortions they choose.245  This so-
called “woman-protective argument”246 was made by Justice Kennedy 
in Gonzales v. Carhart,247 which upheld the federal Partial-Birth Abor-
tion Ban Act of 2003.248  The Gonzales majority stated: “While we find 
no reliable data to measure the phenomenon, it seems unexceptionable 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
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to conclude some women come to regret their choice to abort the in-
fant life they once created and sustained.”249  This argument is incon-
sistent with a sex-based antisubordination principle.  As Justice Gins-
burg pointed out in her dissent, this romantic paternalism had been 
rejected by the Court’s equal protection jurisprudence starting in the 
1970s.250  So while at times the antisubordination concern will enter 
into the debate at the wholesale level to decide entire cases, at times it 
will enter into it more narrowly, at the retail level, to take particular 
arguments off the table. 

I do not attempt a complete study here of how the post-Obergefell 
substantive due process analysis should proceed in either the case of 
polygamy or reproductive rights.  Rather, I suggest that the 
antisubordination component of due process can guide a proper under-
standing of the guarantee of “liberty” in the future (as it has in the 
past).  It provides a crucial component to the common law analysis 
advocated by Poe and Obergefell, which teaches us “what freedom is 
and must become.”251 

CONCLUSION 

Discerning new liberties has always been, and will always be, more 
an art than a science.  After Obergefell, it is simply much more openly 
an art.  Obergefell retired many of the restrictions on due process anal-
ysis, reinvigorating the analysis of Justice Harlan’s dissent in Poe.  Yet 
Obergefell also underscored and amplified the role antisubordination 
concerns have played in due process analysis.  This increased emphasis 
could serve to close as well as to open new channels of liberty.  For this 
reason, this new birth of freedom is also a new birth of equality. 
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