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A RESPONSE TO PROFESSOR TAN’S  
REVIEW OF LEGAL ORIENTALISM 

Teemu Ruskola∗ 

I want to thank Professor Carol Tan for her generous, extensive, 
and insightful review of Legal Orientalism: China, the United States, 
and Modern Law (Harvard University Press, 2013).1  With a sure hand 
and an easy command of multiple, related literatures, she offers a de-
tailed analytic map of the book’s main contentions, synthesizing its 
key points and suggesting new directions for further inquiry.  Indeed, 
Professor Tan provides much more than a review of the book’s argu-
ments, as she enhances them by supplying a great deal of supplemental 
historical information.  As the review is detailed and evidently stands 
on its own, rather than commenting on its specifics, I will use this Re-
sponse as an opportunity to expand upon and clarify a few of the ar-
guments with which Professor Tan’s review is most engaged (Parts IV, 
V, and VI of the review).  Insofar as she introduces historical back-
ground not referenced in my analysis, considering such additional ma-
terial also allows me to focus on some matters that I could not address 
within the scope of the book. 

First, I acknowledge Professor Tan’s observation (Part IV) that Le-
gal Orientalism’s review of the history of claims of the relative or ab-
solute absence of law in China is necessarily “schematic,”2 as I note 
myself in Chapter 3.3  While a more detailed history of such claims 
remains desirable, one of the chief burdens of the book is to explore 
some of the epistemological and material consequences of that history.  
To that end, the book is concerned with the circulation of cultural ste-
reotypes in mainstream legal and political discourses — whether or 
not those stereotypes had any empirical justification.  I recognize that 
such an analysis runs “the risk of unwittingly reiterating the Oriental-
ist myth of a static China,”4 as Professor Tan cautions.  That risk, 
however, is inherent in the very nature of the discourse that the book 
describes and examines critically.  Indeed, the lack of reference to “re-
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al” Chinese law is the single most important characteristic of legal 
Orientalism as a discourse. 

Second, to supplement the analysis in Legal Orientalism Professor 
Tan provides an instructive discussion (Parts V and VI) of U.S. trad-
ers’ reservations about Chinese law even before the Opium War,5 of-
fering it as a potential qualification to the argument that until 1839 it 
“appeared that the United States was in fact ideologically and politi-
cally inclined to respect the sovereign equality of Oriental states such 
as China.”6  It is important to emphasize that by no means do I wish 
to suggest that there was a single monolithic view about Chinese sov-
ereignty shared by all Americans prior to the Opium War.  Without 
question many American traders in China were highly mistrustful of 
Chinese officials and judicial administration (as I acknowledge in 
Chapter 4).7  However, they were ultimately a small subset among a 
larger expatriate community of European merchants, and their views 
often aligned more closely with those of their European associates in 
Canton than with their countrymen on the U.S. mainland.  Indeed, 
many American traders, unlike the majority of Americans, had been in 
favor of the Opium War, yet their negative assessments were not yet 
representative of mainstream views in the United States.8  As Profes-
sor Tan observes, on the eve of the Opium War a group of disgruntled 
American merchants in Canton went so far as to ask Congress to send 
a commercial representative to negotiate a trade treaty and to provide 
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cial rights in China as high-handed and unjustified.”  Earl Swisher, Extraterritoriality and the 
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for legal protections.9  Crucially, however, at that time those pleas did 
not find a receptive audience in Washington, D.C.10 

Third, I want to emphasize that I concur wholly with Professor 
Tan’s observation (Part VI) that the Qing government readily agreed 
to Caleb Cushing’s demand to include an extraterritoriality clause  
in the Treaty of Wanghia.11  As Professor Tan observes, the more dif-
ficult question is not why the Chinese agreed to extraterritorial juris-
diction, but why Cushing insisted on asking for it when doing so ex-
ceeded the express instructions he had received from President Tyler.  
Cushing himself attributes it to his discovery, upon his arrival in Chi-
na, that the British and Portuguese had done so, which would have 
made it “ignominious” for the United States to settle for anything 
less.12  Professor Tan suggests that Cushing may also have been influ-
enced by hostile views about Chinese judicial process held by U.S. 
merchants and missionaries with whom he associated during his stay 
in China.  Professor Tan’s analysis of their views is, again, insightful, 
and it complements nicely the more abbreviated account I provide  
in Legal Orientalism.  Given the intimate relations between the Ameri-
can and British merchants in China — Professor Tan refers to “an 
atmosphere of fraternity” that obtained among them — it seems inevi-
table that U.S. traders’ and missionaries’ views of Chinese law were 
influenced to some considerable degree by those of the British commu-
nity in Canton.13  In the end, however, my goal is not to establish 
Cushing’s ultimate personal and psychological motivations for secur-
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in the course of the nineteenth century did the existence of Western extraterritorial privileges 
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ous “indignities”  to which Cushing thought he had been subjected by Qing officials (analyzed in 
RUSKOLA, supra note 3, at 132) had already taken place when this homicide occurred, suggesting 
that he had well-formed views even prior to the incident. 
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ing a formal grant of extraterritorial jurisdiction for Americans in  
China.  What matters historically as well as analytically is that he was 
able to draw on an existing discourse of legal Orientalism — not yet 
dominant in the United States — in order to justify his decision to do 
so. 

Finally, I thank Professor Tan for offering an illuminating discus-
sion of the diversity of British views on Chinese law more generally 
prior to the signing of the Treaty of Nanjing.  Her analysis of Sir 
George Staunton’s views is especially useful.  As she observes, even 
though Staunton was a pillar of the British merchant community in 
China, he never denied “that China had laws or suggest[ed] that [they] 
could be set aside.”14  While a detailed genealogy of British views goes 
beyond Legal Orientalism’s primary focus on the Sino-U.S. legal en-
counter, it goes without saying that not everyone in Britain had a neg-
ative view of Chinese law prior to the Opium War, just as it was  
not the case that all Americans had a positive one.  With respect to 
Staunton, as the translator of the Qing code and a Sinologist in his 
own right (in addition to his career with the East India Company), he 
was by far the most knowledgeable person in England on the subject 
of Chinese law.  This experience made his views extraordinarily well 
informed, but also by definition unrepresentative of the general opin-
ion, as Tan too observes.15  It is clear that he did not deny that China 
had laws — a position that only the truly uninformed could (and did) 
take — yet his views of Chinese law were profoundly ambivalent.  In 
his 1810 translation of the Qing Code he characterized Chinese laws as 
“altogether indefensible”  on “many points,” even while stating that in 
other regards they were “perhaps not unworthy of imitation, even 
among the fortunate and enlightened nations of the West.”16  In the 
1840 parliamentary debate over the Opium War — a war that he re-
garded as “absolutely just”17 — he called attention to China enforcing 
its “sanguinary laws” against British traders in China.18  While he did 
not believe that the British in China were free to ignore local law, this 
characterization echoed his earlier condemnations of Chinese laws on 
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homicide, most notably, as “absolutely intolerable.”19  I share Profes-
sor Tan’s view that British attitudes to Chinese law did become in-
creasingly negative over time — much like American ones, only earli-
er — yet it seems undeniable that from the beginning a critical reason 
for British merchants’ resistance to Chinese jurisdiction was their con-
cern with the quality of justice provided by the Chinese legal system.20 

By way of conclusion, I reiterate my gratitude to Professor Tan for 
her insightful and inspired review of Legal Orientalism.  It not only 
analyzes the book’s historical argument with care but also situates it in 
the context of an emerging literature on legal Orientalism more gener-
ally.  There is little doubt that much work remains to be done.  I espe-
cially concur with Professor Tan’s observation that the story of “how 
the British came to possess extraterritorial rights in the treaty ports is 
less straightforward than conveyed by the opposition of the New 
World to the Old World.”21  I provide a preliminary and necessarily 
schematic account of this comparative history insofar as it is relevant 
to the Sino-U.S. legal story that is the book’s primary focus.  At the 
same time, I hope it may serve as a point of departure for further 
study.  Indeed, in a sign of vibrancy of this field of inquiry, younger 
scholars are already in the process of conducting more detailed inquir-
ies into specifically British idioms of legal Orientalism.22 
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