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CONSTITUTIONAL LAW — VOTING RIGHTS — TENNESSEE SU-
PREME COURT UPHOLDS VOTER IDENTIFICATION LAW AS PER-
MISSIBLE BURDEN ON STATE RIGHT TO VOTE. — City of Mem-
phis v. Hargett, 414 S.W.3d 88 (Tenn. 2013). 

In 2012, a voter identification law went into effect in Tennessee re-
quiring voters to present photo identification before voting in person 
on election day1 — the first law of its kind in Tennessee.2  Recently, in 
City of Memphis v. Hargett,3 the Tennessee Supreme Court upheld the 
photo ID requirement under the Tennessee Constitution, both facially 
and as applied to the plaintiff-voters, on the ground that the burdens 
placed on voting did not outweigh the state’s interest in ensuring elec-
tion integrity.4  The case provided the Tennessee Supreme Court with 
its first opportunity to establish a standard of review governing the 
“right of suffrage” provision in the Tennessee Constitution.  The court 
should have used this opportunity to firmly establish strict scrutiny as 
the appropriate standard of review for voter ID laws that substantially 
burden the right to vote, instead of merely “assum[ing], rather than 
decid[ing], that strict scrutiny applie[d].”5 

In May 2011, the Tennessee legislature enacted the Tennessee Voter 
Identification Act,6 which mandated that Tennessee voters present a 
state-approved form of photo ID7 in order to cast an election ballot.8  
Certain groups of voters were exempt from the requirement.9  Addi-
tionally, voters without proper photo ID could cast a provisional bal-
lot, which would be counted only if the voter provided a state-
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 City of Memphis v. Hargett, 414 S.W.3d 88, 92 (Tenn. 2013). 
 2 Turner-Golden v. Hargett, No. 3:12-CV-00765, 2012 WL 3202307, at *1 (M.D. Tenn. Aug. 3, 
2012).  However, Tennessee had previously imposed other burdens on the right to vote, including 
a one-year durational residency requirement that the U.S. Supreme Court overturned in Dunn v. 
Blumstein, 405 U.S. 330, 360 (1972). 
 3 414 S.W.3d 88. 
 4 Id. at 106, 108. 
 5 Id. at 102. 
 6 2011-1 Tenn. Code Ann. Adv. Legis. Serv. 544 (LexisNexis) (codified as amended at TENN. 
CODE ANN. § 2-7-112 (Supp. 2013)). 
 7 Acceptable forms of photo ID included: (1) a Tennessee driver’s license; (2) a photo ID card 
issued by a “branch, department, agency or entity” of Tennessee, another state, or the United 
States “authorized by law to issue personal identification,” excluding ID issued to students by an 
institution of higher education; (3) a valid state ID card; (4) a valid U.S. passport; (5) a photo em-
ployee ID card issued by a “branch, department, agency or entity” of Tennessee, another state, or 
the United States “authorized by law to issue employee identification”; or (6) a valid U.S. military 
ID card containing a photo.  Id. § 7, 2011-1 Tenn. Code Ann. Adv. Legis. Serv. at 545 (codified as 
amended at TENN. CODE ANN. § 2-7-112(c)). 
 8 City of Memphis, 414 S.W.3d at 92. 
 9 Voters exempt from the requirement included the indigent and those with religious objec-
tions to being photographed.  These voters could instead sign an affidavit asserting that they be-
longed to an exempt group.  Tennessee Voter Identification Act, § 8, 2011-1 Tenn. Code Ann. Adv. 
Legis. Serv. at 547 (codified as amended at TENN. CODE ANN. § 2-7-112(f)). 
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approved form of ID to a state election office within two days of the 
election.10  Soon after the law’s enactment, the Tennessee Division of 
Elections notified every registered voter in possession of a nonphoto 
ID card of the new ID requirement.11  In July 2012 the City of Mem-
phis began offering photo IDs through the city library system to be 
used in the August 2012 primary election.12  Daphne Turner-Golden 
and Sullistine Bell obtained these new library cards and attempted to 
vote with them in the August primary but were denied because the li-
brary cards were not a valid form of ID.13  Though both voters cast 
provisional ballots, they were told their votes would not count unless 
they presented a valid photo ID within two days of the election.14 

Following the August primary, the two voters filed suit in Tennes-
see state court, seeking injunctive relief against the State Coordinator 
of Elections, the Secretary of State, and the Tennessee Attorney Gen-
eral on the ground that they could not obtain proper photo ID before 
the November general election without undue burden.15  The trial 
court held that the plaintiffs lacked standing to challenge the photo ID 
requirement, that the complaint failed to assert an as-applied chal-
lenge, that the law was facially constitutional, and that the City of 
Memphis was not an “entity of the state” able to issue photo voter ID 
cards under the act.16 

The Tennessee Court of Appeals affirmed in part and reversed in 
part.17  Writing for a unanimous panel, Judge Bennett18 upheld the 
trial court’s ruling that the voter ID law was facially constitutional,19 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 10 Id. § 8, 2011-1 Tenn. Code Ann. Adv. Legis. Serv. at 545–47 (codified as amended at TENN. 
CODE ANN. § 2-7-112(e)). 
 11 City of Memphis, 414 S.W.3d at 93.  According to one account, approximately 390,000 state vot-
ers lacked a photo ID that complied with the new law — 126,000 of whom were over the age of 60.  
Turner-Golden v. Hargett, No. 3:12-CV-00765, 2012 WL 3202307, at *1 (M.D. Tenn. Aug. 3, 2012). 
 12 City of Memphis, 414 S.W.3d at 93.  The Memphis City Attorney initially determined that 
public libraries qualified as an “entity of the state” able to issue such IDs under the new law.  
However, the State Coordinator of Elections refused to recognize libraries as entities of the state 
and determined that their photo ID cards were not valid identification.  See id. 
 13 See id. at 93–94. 
 14 Id. at 94.  Of the approximately 132,000 Shelby County residents who voted in the August 
primary, thirty-two voters without valid photo ID cast provisional ballots.  Only four of those 
voters presented proper photo ID within the prescribed time frame, and the remaining twenty-
eight voters’ provisional ballots were not counted.  Twenty voters with uncounted ballots had a 
valid driver’s license but did not report to the Election Commission by the deadline.  See id. 
 15 Id.  Prior to the primary, the voters, along with the City of Memphis, had sought a prelimi-
nary injunction to prevent enforcement of the voter ID law during that election, which the federal 
district court denied.  Id. 
 16 Id. at 95. 
 17 City of Memphis v. Hargett, No. M2012-02141-COA-R3-CV, 2012 WL 5265006, at *13 
(Tenn. Ct. App. Oct. 25, 2012). 
 18 Judge Bennett was joined by Presiding Judge Swiney and Judge Dinkins. 
 19 The court applied strict scrutiny in upholding the voter ID law.  See City of Memphis, 2012 
WL 5265006, at *9–10. 
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but reversed the judgment by holding that the plaintiffs had standing 
and that the Memphis library cards qualified as valid photo ID.20  The 
court found that the voter ID law was not an impermissible additional 
“qualification” on the right to vote in violation of the Tennessee Con-
stitution since the presentation of photographic evidence was “merely 
regulatory in nature” and not a true “qualification.”21  The court or-
dered Shelby County to accept the library-issued ID cards as valid 
identification during the November election.22 

The Tennessee Supreme Court affirmed the voter ID law’s constitu-
tionality.23  Writing for the court, Chief Justice Wade24 found that the 
law was not an undue burden on the plaintiffs’ right to vote and up-
held the law’s constitutionality both facially and as applied.25  Though 
the Tennessee Supreme Court had not previously addressed the stan-
dard of review applicable to claims of an undue burden on the “right of 
suffrage” guaranteed by the Tennessee Constitution, the court declined 
to adopt a specific standard of review, stating instead that “we will as-
sume, rather than decide, that strict scrutiny applies.”26  Applying 
strict scrutiny to the facial challenge, the court noted the state’s com-
pelling interest in election integrity27 and found the law narrowly tai-
lored to achieve that interest,28 which on balance justified the general 
burdens imposed on voters of obtaining a compliant photo ID.29 

The court then addressed the as-applied challenge.30  As neither 
plaintiff lacked the financial means to obtain a photo ID, the court 
found that the burdens of time and travel involved in obtaining an  
ID — although made heavier by family demands and lack of  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 20 Id. at *1. 
 21 Id. at *8 (internal quotation marks omitted).  The photo ID requirement was also not a “poll 
tax” that violated the U.S. Constitution: the fee associated with obtaining a birth certificate or 
other similar proof of identity was “not tied to voting” because the certificate “has independent 
value separate and apart from voting.”  Id. at *9.  After procuring the birth certificate, voters 
could receive a free voter ID card from the state.  See id. at *10. 
 22 Id. at *13. 
 23 City of Memphis, 414 S.W.3d at 92. 
 24 Chief Justice Wade was joined by Justices Holder, Clark, and Lee. 
 25 City of Memphis, 414 S.W.3d at 106, 108. 
 26 Id. at 102.  The defendants had conceded that strict scrutiny should apply in this case.  Id. 
 27 Id. at 103. 
 28 See id. at 104.  The court noted that the law need not perfectly eradicate voter fraud to be 
sufficiently narrowly tailored, and that the ID requirement was not impermissibly intrusive since 
several measures, such as the indigent exception, mitigated the requirement’s impact.  Id. at 105. 
 29 Id. at 106. 
 30 Id. at 107.  Plaintiff Turner-Golden contended that the voter ID law imposed an undue bur-
den on her because of the heavy time commitment required to obtain a compliant ID, which she 
could not do while “caring for the two young grandchildren over whom she ha[d] custody, one of 
whom ha[d] special needs.”  Id.  Plaintiff Bell, who was over seventy years old and lacked a photo 
driver’s license, asserted that obtaining a new ID would involve “significant time and travel” since 
she no longer drove.  Id. 
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transportation — were insufficient “without more” to sustain an as-
applied challenge when balanced against the state’s compelling interest 
in election integrity.31  Because of intervening changes to the voter ID 
law, the Tennessee Supreme Court found the issue of the sufficiency of 
public library cards as voter IDs to be moot.32  The court further af-
firmed the Court of Appeals’ interpretation that the voter ID law was 
a “regulation” and not an unconstitutional “additional qualification” on 
the right to vote.33  The court also rejected the plaintiffs’ claim that 
requiring a photo ID for in-person voting but not for absentee voting 
constituted an equal protection violation,34 noting “essential differ-
ences” between the two types of voters.35 

Justice Koch concurred, writing separately to suggest a standard of 
review for this case and future challenges to Tennessee’s voting proce-
dures.36  Championing standards of review as “an integral part of 
American jurisprudence since the earliest days of our country,”37 he 
advocated for a standard that allowed “some inconveniences” to attach 
to voting as long as the limitations did not “impos[e] impossible or op-
pressive conditions.”38  Applying this standard, Justice Koch would 
have found insufficient evidence that the law placed “an impossible or 
oppressive condition” on the plaintiffs’ ability to vote.39 

The Tennessee Supreme Court should have determined, rather than 
assumed, that strict scrutiny applied.  The court had not previously es-
tablished the appropriate standard of review for claims arising under 
the Tennessee Constitution’s right of suffrage,40 and it should have 
seized the opportunity to establish a firm standard of review in this 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 31 Id. at 107–08. 
 32 Id. at 92.  After the court had agreed to hear the case, the Tennessee legislature amended 
the voter ID law to preclude the use of identification issued by counties, municipalities, or entities 
thereof, such as city libraries.  Id. at 95.  Because denial of public library card use in elections was 
the City of Memphis’s only alleged injury, the Tennessee Supreme Court found that the city 
lacked continued standing to bring a suit challenging the validity of the voter ID law, though the 
individual plaintiffs retained standing.  See id. at 98–101.  
 33 Id. at 108–09.  The court found recent interpretations by the Supreme Courts of Indiana 
and Georgia of their own state constitutions instructive in refusing to classify photo ID require-
ments as an “additional voting qualification.”  Id. at 109. 
 34 Id.  This claim was based on the equal protection clause of the Tennessee Constitution.  
TENN. CONST. art. XI, § 8. 
 35 City of Memphis, 414 S.W.3d at 110–11 (“In order to avoid potential fraud in an absentee 
ballot, voters must strictly comply with an entirely different set of procedural safeguards . . . .”  
Id. at 110.). 
 36 Id. at 111 (Koch, J., concurring). 
 37 Id. at 112. 
 38 Id. at 115 (quoting Cook v. State, 16 S.W. 471, 473 (Tenn. 1891)).  He suggested that this 
standard resembled the “excessively burdensome requirements” standard used by the U.S. Su-
preme Court to adjudicate voter ID challenges brought under the U.S. Constitution.  Id. (quoting 
Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 202 (2008)). 
 39 Id. 
 40 Id. at 102 (majority opinion). 
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case that would be applicable to future voter ID challenges claiming 
similar burdens on the right to vote.41  Based on existing state prece-
dent urging the use of strict scrutiny for fundamental rights, and in-
formed by the experiences of other state courts in assessing the validity 
of similar voter ID laws under their own constitutions, the Tennessee 
Supreme Court should have affirmed the Court of Appeals’ determina-
tion that strict scrutiny applied. 

While the “substantial burden” balancing test — established by the 
U.S. Supreme Court in Crawford v. Marion County Election  
Board42 — governs facial challenges to voter ID laws under the U.S. 
Constitution,43 the Tennessee Supreme Court should have adopted 
strict scrutiny as the appropriate standard of review for the state con-
stitutional claim in this case based on existing state precedent.  Unlike 
the U.S. Constitution, the text of the Tennessee Constitution affirma-
tively lays out the right to vote, declaring a “right of suffrage” that 
“shall never be denied to any person entitled thereto.”44  The Tennes-
see Supreme Court has repeatedly recognized this right to vote as fun-
damental.45  In other contexts, the Tennessee Supreme Court has 
adopted strict scrutiny with respect to fundamental rights “without ex-
ception,”46 regardless of whether the right is explicitly or implicitly 
guaranteed.47  Under this fundamental rights inquiry, the Tennessee 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 41 See id. at 111 (Koch, J., concurring) (“Because other challenges to Tennessee’s voting proce-
dures will surely arise in the future, the question of the proper standard of review should be set-
tled now.”).  The City of Memphis majority noted that courts routinely assume rather than decide 
that strict scrutiny applies when parties have not addressed the standard of review and the level 
of scrutiny is not determinative.  Id. at 102 n.12 (majority opinion).  However, a firm standard for 
similar cases moving forward is especially important for voter ID cases, considering the unpre-
dictability of future challenges.  Cf. Samuel P. Langholz, Note, Fashioning a Constitutional Voter-
Identification Requirement, 93 IOWA L. REV. 731, 786 (2008) (claiming that state findings of a 
substantial burden on the right to vote are “unpredictable” and voter ID challenges under state 
constitutions “will likely remain the most difficult legal challenges for legislatures to avoid”). 
 42 553 U.S. 181. 
 43 Id. at 198 (plurality opinion).  The Crawford standard balances a state’s “interest in protect-
ing the integrity and reliability of the electoral process,” id. at 191, against the burden imposed on 
eligible voters by requiring them to obtain a compliant ID, id. at 198.  Under the standard, a vot-
er ID law would be facially unconstitutional only if the law imposes “excessively burdensome re-
quirements” on the right to vote.  Id. at 202 (internal quotation marks omitted).  Because City of 
Memphis did not involve a federal constitutional challenge, the Crawford standard was not bind-
ing on the Tennessee Supreme Court.  See City of Memphis, 414 S.W.3d at 102. 
 44 TENN. CONST. art. I, § 5; see also id. art. IV, § 1 (“Every person . . . shall be entitled to vote 
in all federal, state, and local elections . . . .  All such requirements shall be equal and uniform 
across the state, and there shall be no other qualification attached to the right of suffrage.”). 
 45 See, e.g., May v. Carlton, 245 S.W.3d 340, 347 (Tenn. 2008); Bemis Pentecostal Church v. 
State, 731 S.W.2d 897, 901 (Tenn. 1987).  The U.S. Supreme Court has also recognized the right to 
vote as fundamental.  See, e.g., Harper v. Va. Bd. of Elections, 383 U.S. 663, 670 (1966); Reynolds 
v. Sims, 377 U.S. 533, 561–62 (1964). 
 46 Planned Parenthood of Middle Tenn. v. Sundquist, 38 S.W.3d 1, 11 (Tenn. 2000). 
 47 See id. at 15 (finding that “the Tennessee Constitution impl[ied] protection of an individual’s 
right” to terminate a pregnancy). 
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Supreme Court should have established strict scrutiny as the appropri-
ate standard of review when substantial burdens are placed on the 
right to vote. 

To determine the appropriate standard of review in City of Memphis 
based on the Tennessee Constitution’s right of suffrage, the court could 
have found other states’ interpretations of similar state constitutional 
provisions instructive.48  Missouri — one of the first states to interpret 
its own constitution in response to a voter ID challenge49 — provides 
an apt comparison for Tennessee.  Like the Tennessee Constitution, the 
Missouri Constitution explicitly protects the right to vote in multiple 
provisions.50  Because of its prominence in the state constitution, the 
Missouri Supreme Court found the right of suffrage to be a fundamen-
tal right.51  Examining the extent of the voter ID law’s burden on the 
right to vote,52 the Missouri court determined that the “heavy and sub-
stantial burden” on the constitutional right of suffrage justified the use 
of strict scrutiny as the standard of review.53  Because of the similarity 
between Missouri’s and Tennessee’s explicit constitutional “right of suf-
frage,” Missouri’s chosen standard of review could have informed the 
standard chosen by Tennessee. 

The Georgia Constitution also presents a right to vote similar to the 
right guaranteed by Tennessee,54 for which the Georgia Supreme Court 
adopted the Crawford standard for voter ID challenges.55  However, 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 48 Though the Tennessee Supreme Court compared its voter ID law to that of Missouri in dis-
cussing the facial challenge, it did not discuss Missouri’s standard of review.  See City of Mem-
phis, 414 S.W.3d at 106.  The court also cited analyses by the Supreme Courts of Indiana and 
Georgia in its “additional qualification” discussion but did not discuss those courts’ standards of 
review either.  See id. at 109. 
 49 See Weinschenk v. State, 203 S.W.3d 201 (Mo. 2006) (en banc) (per curiam). 
 50 See MO. CONST. art. I, § 25 (“[N]o power . . . shall at any time interfere to prevent the free 
exercise of the right of suffrage.”); id. art. VIII, § 2 (“All citizens of the United States . . . are enti-
tled to vote at all elections by the people . . . .”).  The City of Memphis concurrence attempted to 
distinguish Tennessee’s Constitution, noting a provision that gave the Tennessee legislature the 
authority “to secure the freedom of elections and the purity of the ballot box.”  City of Memphis, 
414 S.W.3d at 114 (Koch, J., concurring) (quoting TENN. CONST. art. IV, § 1) (internal quotation 
mark omitted).  However, the Tennessee Constitution limits the strength of this language through 
the immediately preceding command that “there shall be no other qualification attached to the 
right of suffrage.”  TENN. CONST. art. IV, § 1. 
 51 See Weinschenk, 203 S.W.3d at 211 (“These constitutional provisions establish with unmis-
takable clarity that the right to vote is fundamental to Missouri citizens.”); id. at 204 (“These 
rights [to vote and to equal protection of the laws] are at the core of Missouri’s constitution and, 
hence, receive state constitutional protections even more extensive than those provided by the 
federal constitution.”). 
 52 See id. at 212. 
 53 See id. at 215–16 (“If the regulations place a heavy burden on the right to vote, as here, our 
constitution requires that they be subject to strict scrutiny.”  Id. at 216). 
 54 See GA. CONST. art. II, § 1 (“Every person . . . shall be entitled to vote at any election by 
the people.”). 
 55 See Democratic Party of Ga. v. Perdue, 707 S.E.2d 67, 74–75 (Ga. 2011). 
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the challenged Georgia voter ID law contained a key provision absent 
from the Tennessee law — Georgia allowed no-excuse absentee voting, 
so no voter was actually denied the right of suffrage.56  Under Craw-
ford, the number of voters impacted by a voter ID law can affect the 
“severity” of the burden on a fundamental right,57 with a more severe 
burden making strict scrutiny the appropriate standard of review.58  
The Missouri Supreme Court found the number of voters injured to be 
a major factor in distinguishing its voter ID challenge from other voter 
ID inquiries such as Georgia’s, thus meriting strict scrutiny.59  This 
level of injury was similar between the Missouri and Tennessee cases,60 
suggesting Missouri as a more appropriate point of comparison and 
supporting the adoption of strict scrutiny by the Tennessee Supreme 
Court in this case.61 

The Indiana and Michigan Supreme Courts have also evaluated 
voter ID laws similar to Tennessee’s under their state constitutions,62 
though these cases are less instructive for the Tennessee court  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 56 See id. at 73.  
 57 See Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 201–02 (2008) (plurality opinion) 
(“From this limited evidence we do not know the magnitude of the impact [the law] will have on 
indigent voters in Indiana. . . . [O]n the basis of the record that has been made in this litigation, 
we cannot conclude that the statute imposes ‘excessively burdensome requirements’ on any class 
of voters.”); id. at 204 (Scalia, J., concurring) (“The lead opinion . . . holds that petitioners have not 
assembled evidence to show that the special burden is severe enough to warrant strict scrutiny.”). 
 58 See Langholz, supra note 41, at 772 (“One approach to analyzing the severity of a voter-
identification requirement’s burden is to conduct a factually intensive inquiry into the number of 
voters affected by the requirement.”); Christopher S. Elmendorf, Structuring Judicial Review of 
Electoral Mechanics: Explanations and Opportunities, 156 U. PA. L. REV. 313, 379 (2007) (noting 
that some judges apply a lesser standard of review to voter ID laws “unless and until plaintiffs 
introduce hard evidence of a substantial exclusionary effect”). 
 59 See Weinschenk v. State, 203 S.W.3d 201, 214 (Mo. 2006) (en banc) (per curiam) (“This case 
stands in stark contrast to the Georgia and Indiana cases, for their decisions were largely based on 
those courts’ findings that the parties had simply presented theoretical arguments and had failed 
to offer specific evidence of voters who were required to bear these costs in order to exercise their 
right to vote.  Plaintiffs in this case, on the other hand, offered testimony of specific Missouri vot-
ers who will have to incur the costs associated with birth certificates and other documentation to 
acquire a photo ID and vote.” (footnote omitted)). 
 60 Compare Turner-Golden v. Hargett, No. 3:12-CV-00765, 2012 WL 3202307, at *1 (M.D. 
Tenn. Aug. 3, 2012) (alleging that approximately 390,000 voters lacked a photo ID compliant with 
the Tennessee law), with Weinschenk, 203 S.W.3d at 215 (finding that between 3% and 4% of 
Missouri citizens, between 169,000 and 240,000 individuals, lacked a compliant photo ID). 
 61 The Tennessee Supreme Court attempted to distinguish the Tennessee law from the Mis-
souri law, because Missouri did not provide an affidavit exception for the indigent who could not 
afford the documents necessary to procure a free photo ID.  City of Memphis, 414 S.W.3d at 106.  
However, it is unclear that this exception was employed in Tennessee sufficiently to impact the 
number of voters harmed by the law — neither plaintiff was ever told they could cast a regular 
ballot without photo ID if they could attest that they were indigent and unable to obtain a free 
photo ID.  See Brief of Appellants at 50, City of Memphis v. Hargett, 2012 WL 5265006 (Tenn. 
Ct. App. Oct. 25, 2012) (No. M2012-02141-COA-R3-CV). 
 62 See League of Women Voters of Ind., Inc. v. Rokita, 929 N.E.2d 758 (Ind. 2010); In re Re-
quest for Advisory Op. Regarding Constitutionality of 2005 PA 71, 740 N.W.2d 444 (Mich. 2007). 
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regarding the appropriate standard of review because, unlike Tennes-
see, neither Indiana nor Michigan provides an explicit right to vote in 
its state constitution.63  Like the Tennessee Supreme Court, the Indi-
ana Supreme Court did not explicitly adopt a standard of review when 
it addressed a challenge to a voter ID law under the Indiana Constitu-
tion.64  The Indiana court instead applied the Crawford test, failing to 
find that the Indiana voter ID statute imposed “‘excessively burden-
some requirements’ on any class of voters . . . considering the statute’s 
broad application.”65  The Michigan Supreme Court explicitly adopted 
the Crawford test in interpreting the equal protection provision of the 
Michigan Constitution.66  Regardless of the severity of the burden at 
issue in these cases, the Indiana and Michigan approaches to identify-
ing a proper standard of review should be less instructive considering 
these states lack an explicit state constitutional right to vote. 

Based on state precedent and persuasive interpretations of other 
state constitutions, the Tennessee Supreme Court should have adopted 
strict scrutiny in this case instead of merely assuming it applied.  An 
established standard of review could prevent misapplication by lower 
courts of the Tennessee Supreme Court’s precedent in similar future 
challenges based on the state’s right of suffrage.67  By establishing 
strict scrutiny as the standard of review and thus ensuring that like 
cases are treated alike in the future, the Tennessee Supreme Court 
could assist in preventing its voter ID law from becoming “a means of 
voter suppression rather than of fraud prevention.”68 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 63 See IND. CONST. art. II, § 1 (“All elections shall be free and equal.”); MICH. CONST. art. II, 
§ 1 (“Every citizen . . . shall be an elector and qualified to vote . . . .” (emphasis added)).  These 
constitutions also include equal protection clauses that have been applied to voting restrictions, 
much like the Equal Protection Clause of the Fourteenth Amendment of the U.S. Constitution.  
See IND. CONST. art. I, § 23; MICH. CONST. art. I, § 2. 
 64 The appropriate standard of review was only explicitly discussed in the dissent, which ad-
vocated strict scrutiny.  See League of Women Voters, 929 N.E.2d at 775 (Boehm, J., dissenting). 
 65 Id. at 768 (majority opinion) (quoting Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 
202 (2008)). 
 66 See Constitutionality of 2005 PA 71, 740 N.W.2d at 463. 
 67 See Lindsay M. Sorin, Comment, Precedent Misapplied: Crawford v. Marion County Elec-
tion Board: A Compelling Case Study in the Importance of Both Identifying Appropriate and Rel-
evant Case Law and Establishing a Uniform Methodology of Judicial Review, 40 SETON HALL L. 
REV. 341, 350 (2010) (arguing that Crawford misapplied existing precedent, resulting in a prob-
lematically unclear standard regarding the adjudication of voting rights and the contexts in which 
strict scrutiny should be applied at the federal level); cf. Michael James Burns, Note, Shelby 
County v. Holder and the Voting Rights Act: Getting the Right Answer with the Wrong Standard, 
62 CATH. U. L. REV. 227, 229 (2012) (“This shift in standard of review . . . could eventually leave 
the Department of Justice mired in a continuous onslaught of litigation . . . .”). 
 68 John Schwartz, Judge in Landmark Case Disavows Support for Voter ID, N.Y. TIMES, Oct. 
16, 2013, at A16 (quoting Judge Posner, who authored the Seventh Circuit’s opinion that led to 
the Supreme Court’s Crawford decision). 
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